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e  TB.  Bates  et  si. 


No.  11,488. 
State  of  Louisiana,  vs.  Oeobge  Bates  and  Pbtbb  Ramp.  ^ishI 

1,    It  U  a  rale  subject  to  gpeoJal  eicaplJonR  tbal  when  a  person  Is  on  trial  tor  One      I  M    SH 
offence  erldeuce  ot  another  and  eitraneoaa  crime  la  InadoiiBBlble.    Such  eTl-      'jj!  |gu 
deuce  Is  dangeroua  and  calculated  to  lead  to  conviction  upon   a  particular 
charge  made    by  proof    ot   other  aote  In    no  way  connected  with  It,  and  to 
oultlng  evldenoe  of  several  offences  [□  order  toprodace  couTlotlou  for  a  single 

3.  To  make  one  criminal  act  evidence  ot  another,  a  oonnecllon  betveeu  the  two 
most  have  existed  llnblug  them  together.  If  the  court  does  not  clearly  per- 
ceive the  conneotlon  between  the  tvo  offences  (as  to  the  commission  of  both 
of  which  evidence  ii  tendered)  It  should  give  In  th«  special  caie  the  benelli  of 
the  doubt  to  the  prisoner. 

APPEAL  from  the  Criminal  District  Court,  Parlih  ot  Orleans. 
MoiM,J. 


M.  J,  Cunningham,  Attorney  General,  and  Jno.  J.  Finney,  Assist- 
ant District  Attomej,  for  the  State : 

Evidence  of  other  crimes  of  similar  nature  to  that  on  trial  is  ad- 
missible to  prove  system,  intent  and  gnllty  knowledge  on  part 
of  accused  in  acts  proved  against  him  in  a  case  on  trial.  Citing 
Enobloch  Crim.  Dig.  173,  et  leq. ;  Wh.  Cr.  Ev.,  pars.  82,  38,  84 
(note  2),  85,  86  (note  6),  87-40  (note  4),  48-44  (note  1),  4S 
(note  2),  et  eeq.;  Bieb.  Cr.  Pro.,  para.  1066  (note  4),  1066  (note 
1)  ;  Qreenleaf  on  Ev.  4tb  Ed.,  ^Vol.  1,  p.  80  ^note  b)  ;  15  Mo. 
168;  48  Iowa,  677;  84  An.  1083;  16  An.  876;   30  An.  600. 


Paul  W.  Rouatel  Attorney  tor  Defendant  and  Appellant: 
The  invariable  mle  In  this  State  and  in  England  Is  that  where  fnad- 
mlssibie  evidence  has  been  allowed  to  go  to  the  jnry  In  a  crimi- 
nal case,  over  prisoner's  objection,  he  is  entitled  to  relief.  Reg. 
vs.  aibson,  16  Cot,  C.  C;  State  vs.  Monle  et  al.,  26  An.  513; 
State  vs.  Perry,  16  An.  444 ;  State  vs.  Omso,  28  An.  592 ;  State 
vs.  Gregory,  88  An.  743 ;  State  vs.  Mollen,  88  An.  159;  State  vs. 
Von  Sachs,  80  An.  948;  SUte  vs.  Carroll,  31  An.  861;  State  vs. 
Tncker,  88  An.  791;  State  vs.  White,  83  An.  97;  State  vs. 
Mollee,  88  An.  884;  8  Wharton  0.  L.,  6th  Ed.,  Sees.  8689,  3090. 
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state  TB.  Balei 


The  opinion  of  th«  court  was  delivered  by 

NiOHOLLB,  C.  J.  Only  one  qoestion  is  presented  to  as  in  this  esse. 
Defendant  was  convicted  in  the  lower  coort  npon  an  information  for< 
petty  larceny  and  sentenced  to  imprisonment  in  the  penitentJary  for 
six  months. 

He  complains  in  this  as  he  did  in  the  District  Court  of  the  rallng  of 
the  jDdge  a  quo  In  allowing,  over  his  objections,  the  introduction  of 
the  testimony  of  several  witnesses,  which  evidence  he  claims  was  to 
show  that  be  was  guilty  of  another  separate  and  distinct  larceny, 
committed  at  a  dlfterent  time  and  place,  and  of  property  belonging 
to  a  different  owner. 

His  position  is  set  forth  in  the  syllabus  of  the  brief  of  his  counsel 
as  follows: 

"On  trial  of  an  accused  charged  with  larceny,  it  is  not  competent 
for  the  State,  in  order  to  show  the  Intent  with  which  the  act  was 
committed,  to  prove  him  guilty  of  another  larceny  committed  at  a 
different  time  and  place.  State  vs.  Johnson,  SS  An.  686,  688;  State 
vs.  Palmer,  S2  An.  565;  Scbaaer  vs.  The  State,  S6  Wis.  429. 

"  On  the  trial  of  an  indictment  tor  larceny  evidence  of  DurriNcr 
thefts  committed  at  other  Umeg  and  place*  than  the  one  for  which 
defendant  is  on  trial  is  incompetent.  William  vs.  State  (Texas),  6 
S.  W.  Bep.  818;  English  ys  State  (Texas),  16  S.  W.  Rep.  649. 

"  Evidence  most  be  confined  to  the  point  at  issue  and  the  facta 
proven  must  he  strictly  relevant  to  the  particnlar  charge  and  have 
no  reference  to  any  conduct  of  the  prisoner  disconnected  with  the 
charge.  Hudson  vs.  The  State,  H  Cold.  (Tenn.)  356;  People  va. 
8harp,  107  N.  Y.  (Ct.  App.)  427." 

Tbe  general  role  Is  that  when  a  man  is  put  upon  trial  tor  one 
offence  he  is  to  be  convicted,  If  at  all,  by  evidence  which  shows  that 
he  is  guilty  of  that  offence  alone  and  that  other  offences  committed 
by  him  are  wholly  ezcluded;^therefore,  the  introduction  of  collateral 
evidence  of  extraneous  crimes  to  show  intent,  motive,  guilty  knowl- 
edge, are  exceptions  to  this  general  rule,  and  in  order  that  this  evi- 
dence be  admisBlble  at  all  It  must  bear  directly  and  materially  npon 
and  have  some  connection  with  the  issue  before  tbe  Jury.  People 
vs.  Sharp,  107  N.  Y.  427;  Hudson  vs.  State,  8  Cold.  (Tenn.)  855; 
English  vs.  State  (Texas),  15  S.  W.  Rep.  646;  Commonwealth  vs. 
Jackson,  132  Mass.  16,  and  authorities  cited  therein. 

There  is  no  doub^that  tor  certain  purposes  and  under  certain  cir- 
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ctunstances  eTldenoe  is  odmlerible  of  the  perpetntlon  bf  the 
defeodaiit  of  a  crime  other  than  the  one  with  which  he  is 
chafed.  The  general  role,  however,  is  againat  the  fntrodaction  of 
inch  evidence  and  the  exceptional  clrcnmstoDoea,  which  jastlfsr  a 
departure  from  the  role,  sbonld  be  clear  and  very  codvIdcIuk.  This 
statement  of  the  proposition  shows  that  each  case  mast,  to  a  great 
extent,  be  passed  npon  In  view  of  Its  own  special  facts.  The  sub- 
ject is  treated  of  at  length  in  Rice  on  Evidence,  Vol.  8,  Ghap.  26, 
Sees.  158  et  »eq.,  and  epeclallj'  as  to  larceny  In  OHap.  42,  Sec.  468. 

The  author  In  Sec.  167  says:  "It  is  a  dangerona  apeoies  ot  evi- 
dence, not  only  becanae  it  requires  a  defendant  to  meet  and  explain 
other  acte  than  those  charged  against  him  and  for  which  he  is  on 
trial,  but  alao  because  it  may  lead  the  Jury  to  violate  the  great  prin- 
ciple that  a  party  Is  not  to  be  convicted  of  one  crime  by  proof  that 
heis  guilty  of  another;"  and  in  Sec.  168  be  says:  "  The  indictment 
is  all  that  the  defendant  Is  expected  to  come  prepared  to  answer. 
Therefore,  the  Introdaction  of  another  and  extraneous  crime  ia  cal- 
colated  to  take  the  defendant  by  surprise,  and  to  do  him  manifest 
Injustice  by  creating  a  prejudice  against  his  general  character. 
•  '  •  It  wonld  lead  to  conviction  upon  the  particular  charge 
made  by  proof  of  other  acta  in  no  way  connected  with  it,  and  to 
uniting  evidence  of  several  offences  to  produce  conviction  for  a 
single  one." 

In  the  bUl  of  exceptions  reserved  by  the  defendant  to  the  action 
of  the  court  in  permitting  the  testimony  of  Somlnecq,  Chaplain  and 
Kennedy  to  go  to  the  jury,  to  show  the  Intent  ot  the  accnsed  (Bates) 
at  the  time  of  the  larceny  of  the  pool  balls,  charged  to  have  been 
stolen  on  the  80th  of  September,  1893,  the  testimony  of  those  wit- 
nesaes  is  stated  by  him  "  to  have  been  subetantially  as  follows : 

"That  George  Bates,  in  company  with  one  William  Daly,  alias 
Chickens,  did,  on  the  day  previous,  enter  the  place  of  one  J.  P. 
Dominecq,  and  that  after  their  departure  five  balls  were  found  miss- 
ing, which  balls  were  subsequently  found  at  Louis  Chaplain's,  where 
tfaey  had  been  sold  by  the  said  Geoi^e  Bates.  That  the  said  five 
balla,  or  any  of  tbem,  were  not  the  ones  alleged  to  have  been  stolen 
from  the  place  of  M.  Scbnltz  on  the  80tb  ot  September,  1693,  for 
which  the  accused  was  then  being  tried,  but  the  property  of  J.  P. 
Dominecq,  for  which  larceny  the  said  George  Bates  stood  cbarged 
i^n  an  Information  pending  before  the  said  court." 
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The  judge*!  BtatemeDt  at  the  foot  ol  the  bill  is  aa  follows: 
"  Bates  was  trted  alone,  bis  co-defendant,  Ramps,  having  escaped. 
The  following  (acts  were  established :  That  the  prisoner,  accompa- 
nied by  bis  co-defendant,  entered  the  billiard  room  of  the  prosecatlnE 
witness,  M.  Schnltz,  and  they  were  seen  leaning  against  a  billiard  table 
npoD  which  a  set  of  fifteen  pool  balls  was  lying;  that  after  remain- 
ing there  awhile  they  took  their  departure  tOKether.  Immediately 
thereafter  two  balls  were  missed  from  the  table  against  which  the 
defendants  had  leaned,  and  the  proprietor,  suspecting  them  of  the 
theft,  pnrsned  and  came  in  sight  of  the  men  several  sqnares  from 
his  saloon.  Ramps  fled,  while  Bates  was  canght.  Three  pool  balls 
were  tonnd  in  his  possesaion,  two  of  which  were  identified  as  belong- 
ing to  the  prosecnting  witness,  and  the  other  nnacconnted  for  and 
belonging  to  a  dittereat  set.  Bates'  explanation  was  that  the  balls 
were  given  to  him  by  Ramps  and  that  he  knew  nothing  of  their 
theft.  The  State  then  offered  to  prove  the  larceny  of  other  pool 
balls  by  this  same  defendant  ander  similar  clrcnmstanceB  and  within 
a  few  days  of  the  larceny  charged  in  this  information  to  prove 
system  and  intent.  The  evidence  was  admitted  for  those  puTposes. 
The  Jnry  was  specially  charged  that  no  man  shoald  be  found  guilty 
ol  an  offence  charged  against  him  by  proof  of  his  having  committed 
another  offence  of  the  same  nature;  that  if  they  found  beyond  a 
reasonable  doubt  that  a  larceny  of  other  pool  balls  other  than  those 
charged  in  this  information  had  been  committed  by  the  prisoner  at 
the  bar,  that  such  evidence  must  be  confined' strictly  to  the  question 
of  '  intent. '  This  cha^e  was  given  at  the  time  the  evidence 
objected  to  was  admitted,  and  afterward  in  the  general  charge  with 
explanations  to  make  the  principle  clear." 

The  objection  arged  to  the  testimony  was  "  that  it  was  Irrelevant 
and  formed  no  part  of  the  res  gettce;  that  It  formed  no  connection 
with  the  case  ^t  bar  and  was  part  and  parcel  of  another  crime  for 
which  the  accused  stood  charged  and  untried  and  had  happened  at  a 
different  time  and  place." 

We  find  in  the  record  a  statement  of  tacts  made  by  the  judge  in 
connection  with  his  action  in  overruling  a  motion  for  a  new  trial,  bnt 
it  Is  not  embodied  in  any  bill  of  exceptions,  and  we  do  not  feel  war- 
ranted In  making  use  of  it.  We  think  it  safficiently  appears  from 
the  record  that  the  gnllt  of  the  accused,  Bates,  or  his  guilty  convec- 
tion with  the  first  larceny  referred  to  in  the  bill  of  exoeptiona, 
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la  still  a  matter  in  pais,  and  donbtless  bad  that  caae  gone  first 
to  trial  the  evidence  bearing  npon  the  larceny  cbarged  in  the  pres- 
ent one  wonld  bave  been  aonglit  with  eqoal  propriety  to  have  been 
introdnced  therein  In  either  case  to  the  great  danger  of  "nnitlng 
BTldence  of  several  offences  in  order  to  prodnce  conviction  tor 
a  single  one." 

In  ShattnervB.  Commonwealth,  72  Va.  60, 18  Am.  Rep.  649  (Ag* 
new,  J.) ,  it  was  said :  "  It  the  evidence  be  so  dnbioos  that  the  judge 
does  not  clearly  perceive  the  connection  (between  the  two  offences) , 
the  benefit  of  the  doabt  shonld  be  given  to  the  prisoner  instead  of 
sntfering  the  minds  of  the  jnrors  to  be  prejadloed  by  an  independent 
fact,  carrying  with  it  no  proper  evidence  of  the  particnlar  gnllt." 

The  same  ]adge,  In  the  same  case,  very  properly  said :  "  To  make 
one  criminal  act  evidence  of  another,  a  connection  between  them 
most  have  existed  In  tbe  mind  of  the  actor  linking  tbem  together  for 
some  purpose  be  intended  to  accorapHsb.  •  •  •  Wlttaont  this 
obvions  connection.  It  Is  not  only  nnjost  to  tbe  prisoner  to  compel 
him  to  acqnlt  blmselt  of  two  offences  instead  of  one,  bnt  It  Is  detri- 
mental to  justice  to  burden  a  trial  with  mnltlplied  Issues  that  tend  to 
Confase  and  mislead  the  jury.  The  most  guilty  criminal  may  be 
innocent  of  other  offences  charged  against  blm,  of  which,  It  fairly 
tried,  he  might  acqnlt  himself.  From  tbe  natnre  and  prejndicial  char- 
acter of  such  evidence,  It  la  obvious  it  should  not  be  received  unless 
the  mind  plainly  perceives  that  tbe  commission  of  the  one  tends,  by 
a  visible  connection,  to  prove  the  commission  of  tbe  other  by  tbe 
prisoner."  We  understand  that  the  present  case  rested  entirety 
upon  clrcnmstaatial  evidence,  as  would  also  tbe  first  larceny  charged. 
There  would  be  less  objection  than  there  is  to  the  testimony  which 
was  received  had  Bates  been  "  convicted  "  instead  of  being  merely 
"cHABoac"  with  the  commission  of  the  first  offence.  We  do  not 
plidnly  see  the  connection  between  the  two  offences.  The  admls- 
ribility  of  the  testimony  is  not  clear  to  ns,  and  we  deem  It  onr  duty, 
in  this  special  case,  to  give  the  benefit  of  the  doubt  to  tbe  ac' 
cased. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  be  set  aside,  and  tbe  judgment  of  the  court  rendered  therein 
be  aunnlled,  avoided  and  reversed,  and  the  case  remanded  for  a  new 
trial. 
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On  Application  fob  Rb^basino. 

McEnbbt,  J.  The  Attorney  General  and  tbe  district  attorney  for 
tbe  parish  of  Orleans  have  filed  an  elaborated  brief  tor  a  rehearing 
in  this  case. 

Tbe  evidenoe  as  to  tbe  larceny  of  other  pool  or  billiard  balls  was 
intended  to  prove  that  tbe  defendant  had  a  tendency  Co  steal  pool  or 
billiard  ballB,  and,  as  tbe  brief  says,  to  remove  anydonbt  of  his  hav- 
ing committed  the  offence  chained.  It  is  stated  in  tbe  brief,  that 
withoat  this  evidence  no  jury  would  convict  the  defendant.  Hr. 
Wharton  says  "  It  wonld  bo  In  entire  variance  with  the  naoal  view 
of  tbe  common  law  if  a  man's  having  been  guilty  of  other  offences, 
or  having  a  tendency  to  commit  them,  should  be  received  as  evi- 
dence to  rebut  the  presumption  of  his  innocence  of  a  particular 
charge."    Wbarton  American  Criminal  Law,  Sec.  640. 

Tbe  only  exception  to  this  general  rule  that  we  are  aware  of  pre- 
vails in  the  case  of  forgery,  where  the  prosecutor  is  allowed  to  pro- 
duce evidence  of  other  instances  of  his  having  committed  tbe  same 
offence  (or  which  he  la  indicted. 

There  is  a  fundamental  distinction  between  acts  which  may  be 
proved  to  show  malice  or  scienter,  and  the  fact  that  the  defendant 
bad  a  tendency  to  commit  the  particular  crime  charged. 

When  the  aoienter  or  quo  animo  is  requisite  to,  and  constitutes  an 
essential  part  of  tbe  crime  with  which  the  person  is  charged;  and 
proof  of  such  guilty  knowledge  or  malicious  intention  is  indispensa- 
ble to  establisb  his  guilt  in  regard  to  tbe  transaction  in  question, 
testimony  of  such  acts,  conduct  or  declarations  of  tbe  accused  on 
trial,  to  establish  such  knowledge  or  intent,  is  competent;  notwith- 
standing they  may  constitute  in  law  a  distinct  crime.  Id.,  Sec.  649. 
And  where  several  felonies  are  so  connected  together  as  to  form 
an  entire  transaction,  upon  an  indictment,  for  tbe  one  the  other  may 
be  proved  to  show  the  character  of  the  transactioni 

The  offence  charged  against  tbo  defendant  had  no  connection  or 
relation  with  the  other  offence.  They  were  entirely  dletlDct  and 
separate  acts,  and  tbe  first  could  not  explain  tbe  character  of  tbe 
second. 

Rehearing  refused. 
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FOBD. 
The  light  ot  the  trial  tudge  to  diiobarge  k  Juror  In  ca 

loal  aeaeislt;  before  the  panel  Is  compleEed,  or  b 

QD  the  trial,  Is  now  a  part  of  tbeflied  ]urlBprude 
PoMfisslDn  ot  property  and  an  appsrenl  owaeralilp 

oharKei  In  an  iDdiotment  for  robber;  and  lareen- 

whether  the  part;  from  whom  the  goods  were  ta 


}re  evidence  IB  Introdnced 

B  Bufflolent  to  BDpport  the 
It  IS  therefore  Immaterial 
a  bad  placed  them  on  the 


roll. 

The  tact  thai  the  prosec 
o<I  the  same,  the  nioi 
deuce  to  Impeach  bis  I 

It  la  li 


mj  for  ( 


ntb  a 


nuity. 


e  the  bad  c: 
a  femaleiTitpeSS  torohBBtIt;,  orlo  show  that  Bhe  1b  a  prostitute. 

Testimony  that  the  accused  broke  Jail  Is  admlislble  testimony. 

A  side  reinarh  made  by  the  aaslstaDt  prosecutor  (ofto  met  to  tl 

that  he  will  makeuo  further  obJectloDS  to  what  the  witness  sayi  la  Dot  a 
menl  on  the  testimony  ot  the  witness,  and  Is  not  ot  that  character  to  affe< 
rights  of  the  defendant.  When  no  mllng  ot  the  court  Is  asked,  It  li 
apparent  to  which  a  bill  In  such  a  case  applies. 

Uatters  In  the  course  ot  the  trial  which  should  be  at  once  excepted  to  and  bl 
served  can  not  be  urged  In  motions  tor  a  new  trial. 

APPEAL  from  the  Sixteentfa  Jndlcial  District  Court,  Pariah  of  LtV' 
in^ton.     Reid  J. 


M.  J.  Cunningham,  Attorney  GeaeraJ,  and  B.  Edtoards,  District  At- 
tOTDoy,  for  the  State,  cite :  36  An.  764 ;  4S  Aii.  365,  995 ;  44  An.  976 ; 
80  An.  889;  19  An.  396;  38  An.  480;  33  An.  1410;  34  An.  392,  489; 
39  An.  868;  37  An.  165,  676;  34  An.  919,  991;  41  An.  1087;  44 
An.  160. 


Joa.  A.  Reid  Attorney  tor  Defendant  and  Appellant: 
Bad  character  may  be  proved  againet  a  vitneae  lor  the  porpose  of 
impeaching  hia  credibility,  tboagh  the  witnese  who  testifies  aa  to 
hia  character  fail  to  state  that  his  character  or  reputation  ia 
anch  that  he  wonld  not  be  believed  when  testifying  on  Ills  oath. 
Uitchel  Ts.  State  (Ala.),  10  So.  518;  State  vs.  Jackeon,  44  An. 
160;  7  An.  88. 
In  discrediting  a  witness  the  inquiry  is  not  limited  to  bis  general 
reputation  for  tmtfa,  bat  may  be  extended  to  bis  general  moral 
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Character.     State  tb.  Raven  (Mo.  8np.>,  22  S.  W.  876;  8' 
Houx,  109  Mo.  654;  People  vb.  Harrison  (Hlch.),  68  N. ' 
93  Mioh.  694. 
It  1b  error  in  tbe  court  and  prejudicial  to  the  accnBed  to  allow  proof 
of  a  different  crime  to  be  introduced — e.  g.,  to  allow  proofs  of 
Jail-breaking  on  a  trial  for  robbery,  no  connection  existii^  be- 
tween  the  two. 

The  opinion  of  tbe  court  was  delivered  by 

McEhbby,  J.  The  defendants  were  indicted  for  tbe  crime  ot  rob- 
bery, convicted  and  sentenced  to  hard  labor. 

They  appealed. 

They  present  eight  bills  ot  exception,  iuclading  two  for  overraling 
separate  motions  for  a  new  trial. 

Bill  No.  1  was  taken  to  the  ruling  of  tbe  trial  judge  in  discbarging 
a  juror  who  had  been  sworn  and  accepted,  but  discharged  for  canse 
before  tbe  completion  of  the  panel. 

The  juror's  wife  was  related  to  tbe  accused.  She  was  their  second 
cousin,  and  thlB  was  sufficient  tor  the  dismlaBal  of  tbe  Juror  from  the 
panel.  Tbe  right  of  the  judge  to  dlscbaive  a  juror  in  case  ot  evident 
moral  and  physical  necessity,  is  now  a  part  ot  the  Bzed  jurispru- 
dence ot  this  State,  establiabed  by  a  number  of  decisions.  In  tbls 
case  the  Jury  had  not  been  completed,  and  no  evidence  bad  gone  to 
the  jury.  Reason  and  authority  snstain  the  action  of  tbe  trial  judge. 
State  vs.  OoBtello,  11  An.  283;  Stete  vs.  Diskin,  34  An.  919;  State 
TB.  Moncla,  39  An.  868;  State  vs.  Nash  and  Eld  Bamett,  46  An.  194, 
and  cases  and  authorities  cited  therein. 

Bill  No.  2.  The  question  was  asked  the  prosecuting  witness  for  tbe 
State  on  cross-examination  if  be  bad  sworn  to  his  tax  assessments 
for  the  last  few  years.  The  object  of  the  testimony  was,  as  stated  Id 
tbe  bill,  to  impeach  the  credibility  of  the  witnesB,  and  also  as  tend- 
ing to  destroy  the  allegations  ot  ownership  of  the  property  in  said 
witness.  The  wltneBs  bad  testified  that  be  had  accumulated  the 
money  said  to  have  been  stolen  before,  during  and  since  the  war. 
For  neither  of  these  purposes  was  the  teetlmony  admisBible.  Tbe 
tact  that  be  did  not  swear  to  bis  assesement,  or  that  he  did,  has 
no  bearing  In  the  case  and  was  not  by  Itself  competent  testimony. 
The  fact  that  it  be  swore  to  the  assessment,  and  tailed  to  place  the 
money  alleged  to  have  been  stolon  on  the  assessment  rolls,  would 
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iiot<~  .jdeBtroy  his  actual  or  apparent  ownership  of  the  prop- 
en..  /ossesstoD  of  the  money  without  title  wonld  be  aafflcleat 

to  floi  »be  charge  in  the  Indictment.  Bat  the  effect  of  the  oh- 
JecUon  was  done  away  with  when  the  trial  indge  In  hia  mling  per- 
mitted the  introduction  in  evidence  of  snch  an  oath  if  made.  It  was 
not  offered  in  evldeiice. 

BUI  No.  3.  The  witness,  Bopbenia  McLin,  having  been  sworn  for 
the  State,  to  Impeach  ber  testimony,  a  witness  was  atked  on  cross- 
examination,  "  Do  you  know  what  the  general  reputation  for  chas- 
tity of  Bophenla  McLln  is  In  the  community  in  which  she  lives?" 

On  the  objection  of  the  prosecuting  attorney  the  trial  jndge  ruled 
agidnst  the  admission  of  the  testimony. 

The  defendants  reserved  a  bill.  They  rely  upon  the  case  of  Btate 
vs.  Parker,  7  An.8S;  Btate  vs.  Jackson,  44  An.  160,  and^McInernyvB. 
Irwin,  7  Bo.  Rep.  841.  The  practice  In  oar  courts  has  been  settled 
in  the  first  case  cited,  hot  it  goes  no  further  than  to  allow  the  intro- 
duction of  evidence  as  to  general  bad  character,  so  as  to  show  sach 
moral  tnrpltude  in  the  witness  that  no  one  would  be  justified  in 
bflUeving  blm  nnder  oath.  In  such  a  case  It  Is  not  necessary  to 
restrict  the  inquiry  to  reputation  for  truth  and  veracity,  but  to  show 
hia  character  was  such  that  the  witness  wonld  not,  from  its  vlclous- 
nees,  believe  him  nnder  oath. 

The  inquiry  must  be  into  general  character  of  the  witness  and  not 
as  to  any  particular  act  or  any  particular  line  of  conduct,  althoogb 
after  the  general  repatation  is  establisbed  the  witness  may,  as  in  the 
case  of  Btate  vs.  Parker,  state  the  disreputable  lines  of  condactof  the 
witness,  that  be  was  "Idle,  dissolute,  had  a  notorioae  character  for  act- 
ing fraudulently  and  falsely,' '  of  extorting  money  by  force  and  cheat- 
ing the  unwary  and  feeble,  and  bad  no  means  of  support  and  lived 
among  lewd  and  abandoned  women.  From  such  vices.  It  Is  an 
inference,  that  no  truth  can  spring. 

In  the  case  of  State  vs.  Jackson,  44  An.  160,  the  testimony  received 
was  as  to  the  habits  of  the  witness  in  associating  with  lewd  and 
abandoned  women.  On  appeal  to  this  court,  we  said  the  inquiry 
was  restricted,  and  therefore  did  not  come  within  the  reasons  stated 
in  the  case  of  State  vs.  Parker,  7  An.  88. 

In  paragraph  486,  Wharton's  Criminal  Evidence,  It  is  stated,  and 
aapported  by  reference  to  many  cases  in  the  several  State  reports,. 
that  "  it  has  been  held  inadmissible,  in  order  to  attack  veracity,  to 
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prove  the  bad  character  of  a  female  witnesa  for  cfaaBtit;,  or  to  show 
that  she  is  a  prostltate,  or  to  prove  hal}it8  of  inteinperance  which 
do  not  affect  the  perceptive  or  narrative  powers." 

In  the  case  of  Hclnemy  vs.  Irwtn,  7  So.  Rep.  841  (Supreme  Court 
of  Alabama),  the  mle  as  to  genera]  repntation  to  Impeach  the  credl- 
bllitj'  of  a  witness  is,  in  all  essential  respects,  similar  to  the  mle  here. 
In  that  case,  In  reference  to  the  Impeachment  of  a  female  witneaa 
for  chastity,  the  conrt  said :  "  In  refusing  to  permit  the  witness  to 
be  impeached  by  evidence  of  her  alleged  bad  character  for  chaatitf 
and  Tirtne,  or  by  showing  that  she  was  a  common  prostitnte,  the 
Oircnit  Court  bnt  followed  the  settled  mle  of  law  annonnced  by  tbls 
and  other  coorts  on  the  sabject." 

Bill  No.  4  is  the  same  In  effect  as  No.  8,  and  the  reasons  stated 
there  for  the  sustaining  of  the  raling  of  the  trial  judge  will  apply  to 
this  bill. 

-  BUI  No.  6  was  reserved  to  the  mling  of  the  trial  judge  in  the  ad- 
mission of  testimony  to  show  that  the  defendant,  J.  W.  Stafford, 
subsequently  broke  jail.  In  bis  statement  to  the  bill  the  trial  jndge 
saya  the  testimony^was  offered  "  to  prove  flight  by  the  accnsed  and 
admitted  by  the  conrt  to  show  gailt.if  nnezplained." 

The  testimony  was  admissible.  State  vs.  Beatty,  80  An.  1266; 
81  An.  804;  37  An.  77. 

Bill  No.  6.  The  defendant,  Wm.  Hobgood,  was  on  the  witness  stand 
and  was  ordered  to  give  a  certain  conversation,  which  was  admitted 
over  the  objection  of  the  State.  W.  B.  Kemp,  asBisting  the  prosacn- 
Uon,  remarked  alond^that  he  wonld  not  thereafter  object  to  anything 
which  Mr.  Hobgood  might  choose  to  say.  The  defendant  reserved  a 
bill  of  exceptions  to  said  remarks.  It  does  not  appear  from  the  bill 
that  the  trial  jndge  was  called  upon  to  make  any  ruling,  and  we  do 
Bot  see  to  what  the  bill  is  applicable.  There  was  nothing  In  the 
remark  to  throw  discredit  on  the  testimony,  and  It  was  addressed  to 
the  associate  counsel, ^who  had  jnst  oi^ed  an  objection  to  a  question 
to  the  accused  by  his  conosel.  "The  remark,"  says  the  jndge,  "was 
made  aotto  voce."     The  objection  was  frivolous.     . 

Bill  No.  7  is  reserved  to  the  overruling  of  the  motion  of  the  de- 
fendant, J.  W.  Stafford,  for  a  new  trial. 

There  was  no  testimony  taken  on  the  motion  for  a  new  trial,  and 
it  will  not,  of  course,  be  necessary  to  notice  that  part  of  the  formal 
allegation  that  the  verdict  was  contrary  to  the  law  and  the  evidence; 
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■Hie  motion  alleges  that  the  "  as^tant  prosecating  attorney  and 
district  attorney  ugaad  to  the  iary  and  led  them  to  considCT 
eridence  vblch  had  been  ruled  ont  by  the  court,  as  to  t)ie  defend- 
ant, and  further  inducing  the  jury  to  baas  their  verdict  npon 
the  testimony  so  mled  ont." 

The  defendant's  coonsel  made  no  objection  to  the  argument  at  the 
time  it  was  made,  and  called  for  no  ruling  of  the  court,  upon  which 
he  could,  if  adverBO  to  him,  bare  reserved  hla  bill.  It  is  too  late  to 
make  tbe  objection  In  a  motion  for  a  new  trial.  And  this  statement 
will  apply  to  objections  to  the  charge  of  the  Judge  to  the  jury  in  the 
motion.  Objections  to  it  should  have  been  made  In  season.  It  can 
not  be  presented  in  a  motion  for  a  new  trial. 

Bill  No.  8  is  taken  to  the  overruling  of  the  motion  of  the  defend- 
ant, Wm.  Hobgood,  for  a  new  trial. 

A  motion  for  a  new  trial  solely  on  the  ground  that  tbe  verdict  Is 
contrary  to  the  law  and  the  evidence  Is  not  entitled  to  notice  by  this 
conrt.  This  has  so  often  been  decided  that  Its  discussion  here 
is  wearisome. 

Judgment  affirmed. 


No.  11,492. 

STATB  of  LOtnSIAKA  BX  OBL.  JOHN  WaBD  VS.  BOABD  OF  ASSBSSORa. 
Property  I enaed  tor  manufacturing  pnrpoaes  i«  not  exempt  from  taxation  onder 

Art.  Xi  of  tbe  Conil nation. 
The  word  "  emplojed  "  used  In  aald  artJole  means  Inveatod. 
The  lesior  not  baTlng  laresled  aaid  property  [n  tbe  manufacturing  Inlereat  far 

wbicb  be  leased  It,  Ibe  property  lo  leased  Is  not  exempt  from  taxation. 

APPEAL  from  the  Oivil  District  Coort,  Parish  of  Orleans. 
Monroe,  J. 

Charlea  Louque  Attorney  for  Relator,  Appellee : 
Under  Art.  207  the    property    employed    In    the  maaufactare   of 
machinery  is  exempt  from  taxation,  even  when  leased  by  the 
owner  to  a  manufacturer. 

E.  A'  O'SuUivan,  City  Attorney  and  Henry  Renahata,  Assistant  City 
Attorney,  tor  Defendants  and  Appellants: 

Ilie  relator  employs  his  property  for  a  renting  purpose,  not  for  a 
manufacturing  purpose.    The  manafactnrer  may  claim  exemp- 
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tlon  becaDM  of  the  meritorloos  emplo;meut  be  makes  of  bis 
property,  to-wit,  Its  uae  inmanntactare.  The  relator,  howerer, 
employs  hto  property  to  obtain  a  rent;  he  makes  no  sach  nse  of 
bis  property  as  jostiaes  blm  In  claiming  the  favor  of  the  State, 
bat  be  Ticarioosly  pleads  tbe  merit  of  bis  tenant. 


Tbe  opinion  of  the  court  was  delivered  by 

McEneby,  J.  This  is  a  mandamus  proceedlnft  to  compel  the  can- 
celing of  asaesBments  against  relator's  property  for  the  year  1808. 

Its  exemption  from  taxation  is  claimed  tinder  Art.  207  of  the  Con- 
stitution, relieving  tbe  capital  and  machinery  employed  in  certain 
manufactories  from  the  payment  of  taxes. 

The  relator  was  formerly  engaged  in  tbe  manufacture  ot  machinery, 
and  his  property  engaged  In  said  bnsiness  was  exempted  from  taxa- 
tion under  tbe  provisions  ot  Art.  207  of  tbe  Go&stitatton. 

He  sold  his  tools  and  mai^hlnery  to  other  parties,  and  leased  to 
them  the  lot  and  building.    They  continued  tbe  same  business. 

Relator  claims  exemption  for  the  lot  and  building,  because  this 
property  is  still  employed  in  the  prodnction  of  machinery. 

It  is  an  invariable  rule  that  exemption  laws  most  be  construed 
strictly.  They  must  be  confined  within  the  limits  intended  by  the 
law -givers. 

The  object  of  tbe  article  In  the  Oonstitution  la  to  encourage  the 
production  of  certain  articles  mentioned  in  the  article.  Tbe  ex- 
emption waa  Intended  to  induce  the  owners  of  capital  and  machln- 
■ery  to  employ  them  in  the  mannfactnre  of  said  articles. 

The  exemption  was  baaed  upon  tbe  ownership  or  Interest  in  the 
capital,  machinery  aod  property  employed  in  the  enterprise  and  an 
interest  in  tbe  products.  It  is  addressed  to  manntacturers—tbose 
who  would  have  an  interest,  by  the  investment  ot  capital,  in  the 
products  of  manufacturing  establishments. 

The  relator  has  no  interest  in  the  manufacture  of  the  machinery 
by  his  tenants.  He  is  an  utter  stranger  to  tbe  enterprise,  and  has 
no  capital  invested  in  it.  He  is  the  lessor  of  tbe  property  in  which 
the  manufacture  is  conducted,  and  because  it  is  leased  for  tbe  pur- 
pose of  carrying  on  a  manufacturing  establishment  can  not,  by  any 
possible  reasoning,  convert  it  into  capital  ot  property  inveatad  or 
employed  in  the  industry  conducted  by  his  tenants. 
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The  article  of  the  ConatitntioD  is  T«r7  plain.  It  says:  "The  capital, 
machineiy  and  other  property  employed  in  the  mannfactare  of 

*  *  *  machinery  shall  be  exempt  for  twenty  years  from  taxa- 
tion."   The  word  employment  means  invested  as  nsed  in  the  article. 

Under  the  Interpretation  of  the  article  asked  by  relator,  every 
apecles  ol  property  not  owned  by  the  mannfactnrer  bat  osed  aboat 
the  premises  or  In  the  mannfactory  wonld  be  exempt.  Oarts  and 
wagons  employed  in  haolinf;  to  depots  for  shipment,  and  to  bring  ma- 
terials to  the  factory,  wonld  be  exempt,  notwithstanding  they  are 
hired  to  it  by  other  parties,  who  pnrsne  a  distinct  and  separate  call- 
ing. The  article  does  not  intend  to  exempt  these,  nor  does  it  intend 
to  exempt  the  lessors  of  property  who  happen  to  find  a  tenant  who 
is  a  mannfactnrer  and  nses  the  property  In  his  special  calling. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment , 
appealed  from  be  anniilled  and  reversed,  and  it  is  now  ordered  that 
tfae  mle  granted  herein  be  discharged  at  relator's  coata. 


No.  11.628. 

City  of  Nbw  Oklbaks  vs.  Boabd  of  Adminibtiutobs  of  thb 

TuLANB  Educational  Fund. 

The  BoHrd  ol  AamlDlstratorg  ot  the  UnlTerglt;  of  I^ulslaaa  having  contraoted 
and  agreed  with  the  olty  ot  Sew  OrleanB,  for  a  fafr  and  adequate  consideration, 
to  educate  five  boye  of  indigent  parents,  to  be  appointed  annually  from  the 
public  achoolB  of  the  olty  of  New  Orleane,  Bald  admlnJBtratora  and  thefr  buo- 

and  educate  the  deBlgnated  number  of  boy  a  of  Indigent  parente,  when  properly 
appointed, 
Tbe  mayor  ot  ibe  city  iBtncepaoICated  to  enter  Into  an  act  o[ooniproDi1>e,and  bind 
the  city  thereby,  unlew  Bpeolally  auCborlied  by  competent  authority,  and  be 
can  not,  by  acting  under  such  a  conipromlae.  estop  tbe  asaertlou  of  tbe  Olty'a 
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B.  A.  O'BuUivan,  City  Attorney,  for  Plaintiff  and  Appellee : 
A  contract  entered  into  under  the  laws  by  the  City  Oonncil  can  not 
be  in  any  way  modified  or  impaired  by  any  officer  ol  tbe  council. 
To  be  appointed  annually  means  to  appoint  each  year. 
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/.  McOonneU  and  E.  H.  Famvr  AUorneys  for  Detendanta  and  Ap- 
pellanto: 

A  party  can  not  enjoy  the  fraite  of  a  compromlae  and  at  the  same 
time  repudiate  the  corresponding  obligation  Imposed  on  him  by 
it.  Stewart  tb.  Haas,  28  An.  784. 
In  this  case  the  petition  represent  that  the  city  taxes,  amounting  to 
twenty-Blx  thonsand  six  hundred  and  forty-one  dollars  and 
thirteen  cents  in  value,  were  remitted,  aa  the  conaideration  tor 
certain  free  Bcholarships,  while,  on  the  contrary,  the  ordinance 
of  the  City  Oonncil  directing  the  remlsBlon  to  be  made  Is  silent 
aa  to  the  value,  and  describee  Bald  taxea  as  being  uncertain  In 
amonnt  or  value,  and  uncollectible  by  legal  process.  The  right 
'  to  collect  these  same  taxes  from  the  "Mechanics'  Society" 
being  reserved  by  the  Oity. 
When  the  Oity,  in  consideration  of  the  remlsaion  of  taxes  of  uncer- 
tain value  and  uncollectible  by  law,  as  above  stated,  has  secured 
five  continuous  free  scholarships,  and  the  university,  to  avoid 
contention,  consented  to  receive  and  educate  double  the  number 
required  by  the  agreement,  the  Oity  has  no  Just  ground  of  corn- 
When  an  agreement  stipulated  that  the  university  should  educate 
five  boys  of  indigent  parents,  to  be  appointed  by  the  Mayor  and 
Administrators  of  the  City,  It  is  incompetent  for  the  City,  by  sub- 
sequent ordinance,  passed  withont  the  consent  of  the  University, 
to  change  the  status  of  the  appointees,  or  vest  the  power  of 
selection  exclusively  In  the  M^or. 
Where  a  clause  in  a  contract,  otherwise  doubtful,  has  received  an 
interpretation  by  the  condact  of  the  parties  for  a  period  of  nine 
years,  whether  by  both  parties,  or  by  one  with  the  express  or 
Implied  assent  of  the  other,  furnishes  a  role  for  Its  interpreta- 
tion.    CO.,  Art.  1956. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  obtcdn  the  enforcement 
of  an  alleged  contract  which  the  defendants  entered  into  to  educate 
five  boys  of  indigent  parents,  to  be  appointed  annually  from  the 
public  schools  of  the  city  of  New  Orleans;  that  is  to  say,  to  coerce 
the   said    administrators  to  receive    annually    five    cadets,   to  be 
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appointed  bj  the  mftyor,  and  to  give  them  the  regular  course 
ot  education  eatabllshed  by  that  Inetitation, 

It  iB  alleged  that  the  consideration  of  aald  contract  was  the  remia- 
slon  on  the  part  of  the  city  of  the  taxes  assessed  against  the  prop- 
erty formerly  known  as  the  Mechanics'  Institute,  for  several  years, 
BO  as  to  enable  the  then  University  of  Lonisiana  to  purchase  the 
same  for  edncalional  purposes. 

It  is  further  alleged  that  by  aa  act  of  the  Legialature  additional 
powers  were  conferred  npon  said  univeraity,  and  "  in  recognition  of 
the  benevolent  acta  and  munificent  gifts  of  Panl  Tnlane  the  corpo- 
rate name  of  the  Univeraity  of  Louisiana  was  changed  to  the  Tulane 
University  of  Louisiana,  sjid  created  In  Uen  and  stead  of  the  State 
Board  of  Administrators  of  the  University  of  Lonisiana  the  Board  of 
Administrators  of  the  Tolane  Educational  Fond." 

It  is  farther  alleged  that  demand  was  made  by  the  mayor  of  the 
city  npon  the  defendant  adminiatrators  to  receive  five  boys  to  be  by 
him  appointed  anntially,  in  conformity  to  the  aforesaid  contract — 
naming  the  five  boys  to  be  by  bim  appointed — and  that  said  demand 
was  by  the  defendant  administrators  refused. 

PlaintifTa  prayer  for  judgment  conforms  to  the  allegation  ot  its 
peHtion. 

The  defendanta'  answer  avows  their  willingness,  "  as  provided  in 
said  Ordinance  No.  6767,  to  educate  five  boys  of  indigent  parents,  to 
be  appointed  annually  from  the  public  schools  by  the  mayor  and 
administrators  of  the  city  of  New  Orleans ;  meaning  thereby  that  there 
ahtM  be  five  teholarthipa  so  appointed,  the  vacancies  in  which  are  to  be 
JUled  annuallf/,  and  not  as  illegally  claimed,  that  every  yew  the  mayor 
it  enUtUd  to  ap|>oin(  fine  students  loho  are  to  receive  free  education  at 
(he  hands  qf  this  board." 

Farther  answering,  they  aver  "that  the  said  ordinance  waa  the 
subject  of  contention  between  the  mayor  of  said  city  and  Board  of 
Administratora  of  the  University  of  Louisiana,  aa  to  what  the  rights 
of  the  mayor  was  under  the  aaid  ordinance,  and  after  much  discus* 
slon  the  said  board  *  *  on  the  14th  of  April,  I88S,  adopted  a  res- 
olution *  *  to  the  effect  that  the  obligation  of  said  board  ex- 
tended only  to  furnishing  free  taition  to  five  students,  and  that  the 
mayor  had  power  to  fill  all  vacancies  in  the  five,  whenever  occurring, 
so  that  there  ahonld  be  alwaya  five  atudenta  in  the  univeraity  without 
cost,  and  no  more.     That  on  the  10th  of  May,  1888,  a  resolution  was 
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adopted  by  Baid  board  *  *  which  purported  to  be  a  compromim 
between  Baid  city  and  Board  of  AdminiAtrators,  proposed  by  the  city 
attorney,  by  which  said  board  agreed  to  educate  ten  (10)  boya  ot 
-indigent  parents,  to  l>e  appointed  as  mentioned  in  a^d  Ordinance 
6767,  all  vacancies  to  be  filled  by  the  mayor.  It  being  the  intent  of 
said  resolntion  that  ten  boys  should  be  so  educated  free  la  said  Uni- 
versity ot  Lottieiana,  the  teim  of  tutlon  to  be  four  years." 

The  defendants  further  aver  and  repres.nt  that  during  the  ten 
years  that  have  Intervened  between  the  date  of  the  adoption  of  the 
said  resolution  and  the  receipt  of  the  mayor's  demand  of  date  May 
10,  1892,  the  selection  and  appointment  of  ten  students  has  been 
made  in  accordance  with  the  aforesaid  compromise ;  and  they  further 
and  finally  state  that,  "without  admitting  any  legal  liability  in  the 
premises,  and  with  full  reservation  ot  all  and  singular  their  legal 
rights  In  the  premises,  they  are  wiUing  that  ten  students  should  con- 
tinue to  be  received  and  educated  in  the  manner  and  according  to 
the  terms  ot  said  compromise." 

On  these  issues  the  following  judgment  was  pronounced  in  favor  of 
be  plaintiff,  namely :  ' '  Declaring  the  contract  entered  into  between 
the  defendant  and  the  city  ot  New  Orleans  to  be  in  full  force  and 
effect,  and  commanding  the  said  board  to  receive,  within  thirty  days, 
and  to  continue  to  receive  each  and  every  year  thereafter,  five  boys, 
to  be  selected  under  said  contract  by  the  mayor  of  New  Orleans,  and 
to  retain  said  boys,  yearly  appointed  as  aforesaid,  until  their  cellm- 
ate course  ie  completed,  under  the  rales  and  regulations  of  the  said 
nniversity." 

From  this  judgment  the  defendants  prosecute  this  appeal. 

It  ie  evident  that  there  are  but  two  questions  tor  our  considera- 
tioo;  (1)  the  import  ot  the  defendant's  original  contract;  (2)  tbe 
effect  of  the  alleged  compromise. 

While  the  contract  19  found  in  a  pTOvUo  at  the  foot  of  the  ordinance, 
yet  we  think  it  but  right  that  we  should  reproduce  the  entire  ordi- 
'  nance,  and  have  extracted  same  from  tbe  defendant's  brief: 

"OiTY  Ordinance  No.  6767. 

"  Mayoralty  of  New  Orleans,    1 
"  City  Hall,  December  22,  1880.  f 
(No.  6767.     Administration  Series.) 
"  Whereas,  it  is  to  the  inteieat  of  the  people  of  this  city  that  every 
facility  be  afforded  the  University  of  Louisiana  for  increasing  its  use- 
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folnesB  and  furtherlog  lU  porposes  of  education,  now  so  well  begun 
and  ably  conducted,  and  it  Is  Tepresented  to  the  council  by  the 
president  of  the  board  of  administrators  that  more  room  and  build- 
ings are  needed,  and  that  the  building  known  as  the  '  Mechanicsi 
Institate  '  is,  from  its  location  and  construction,  the  only  Buitabl- 
and  possible  addition  to  be  had ; 

"  Whereas,  it  is  further  represented  by  said  board  that  an  oppor- 
tunity  now  otters  by  which  they  can  obtain  every  right  and  title  in 
and  to  said  Hecbanics'  Institute  for  a  small  price,  but  that  they  are 
prevented  or  deterred  from  acting  because  of  certain  taxes  claimed 
by  the  city  ol  New  Orleans  as  due  by  the  Mechanics'  Society,  and 
asserted  to  be  an  incumbrance  on  said  propierty ;  and  whereas,  said 
taxes  are  only  due  for  such  times  as  said  building  was  not  occupied 
by  the  '  society,'  and  then  only  on  the  value  of  the  parts  not  so 
Dccapied,  inconsistencies  wblch  would  greatly  reduce  the  said  taxes 
as  they  now  stand;  and  further,  considering  that  the  partial  title 
now  existing  in  the  State  has  prevented  and  will  forbid  the  subjection 
ot  saJd  property  by  the  city  to  the  payment  ot  said  taxes  by  a  sale  or 
other  conveyance,  in  that  no  satisfactory  and  indefeasible  title  can 
be  made  to  a  purchaser;  therefore: 

"  Sbcfion  1.  Be  it  ordained  by  the  Mayor  and  Administrators  ot  the 
City  of  New  Orleans  in  council  convened.  That  any  tax  lien,  privie 
ege  or  mortgage  heretofore  claimed  by  the  city  of  New  Orleans  for 
any  monicipal  taxes  assessed  on  the  '  Mechanics'  Society, '  for  any 
and  all  years,  and  wr.tten  or  recorded  as  bearing  on  the  property 
known  as  the  '  Mechanics'  Institute,'  be  relinquished,  canceled  and 
annulled  as  to  said  property  whenever  the  University  of  Louisi- 
ana, through  its  Board  ot  Administrators,  shall  have  obtained  full 
title  to  and  possession  of  said  property,  and  to  this  end  the  mayor 
is  tnstencted  to  intervene  in  the  act  altecting  such  transfer  of 
title  aud  giving  possession,  to  carry  out  the  provisions  of  this 
ordinance,  and  until  said  intervention  and  act  has  been  completed 
said  taxes  and  privileges,  etc.,  shall  continue  nadistnrbed;  provided 
ncthing  herein  ahall  be  construed  as  relieving  the  '  Mechanics'  Insti- 
tute '  from  its  obligations  for  said  taxes. 

"Sec.  2.  Be  it  ordained,  etc..  That  a  copy  of  the  title  to  said 

Board  ot  Administrators,  embodying  the  intervention  of  the  mayor 

BS  aforesaid,  shall  be  furnished  the  administrator  of  accounts  of  the 

city   ot  New   Orleans,    and  the  same  shall  be   and   constitute   bis 

56' 
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aatborit7  to  erase  and  aiuinl  from  blB  books,  ftnd  from  those  of  the 
recorder  of  mortgrages,  all  of  said  taxes,  privileges  and  mortgages, 
so  far  as  they  affect  said  property — ^the  Alechanlcs'  Instltcte. 

"  Provided,  that  the  said  Institute  binds  Itself  to  educate  five  boys 
of  Indigent  parente,  to  be  appointed  annoally  from  the  public  scbools 
by  the  mayor  and  administrators  of  the  city  of  New  Orleans. 

■■Adopted  by  the  council  of  the  city  of  New  Orleans,  December 
21,  1880." 

The  controverted  qneetion  is  now,  as  it  baa  been  for  many  yearn 
past,  as  to  the  correct  Interpretation  to  be  placed  upon  tbe  phrase 
"to  educate  five  boys  of  indigent  parents,  to  be  appointed  an- 
nually," as  it  occurs  In  the  proviso  to  Ordinance  6767. 

Both  the  city  and  tbe  administrators  have  given  tbeir  respective 
intorpretations  thereof,  as  tbe  foregoit^;  sketob  of  tbe  pleadings 
discloses,  and  the  district  judge  having  accepted  that  of  the  plaintiff 
as  the  correct  one  it  is  our  province  to  det-rmlne  whether  his  opin- 
ion is  erroneous  vel  noa. 

The  code  baa  established  and  formulated  certain  fixed  rules  for 
"  the  interpretation  of  agreements." 

One  article  declares  that  *'  legal  agreements  having  the  effect  of 
law  upon  the  parties,  none  but  the  parties  can  abrogate  or  modify 
them.  *  »  *  That  courts  are  bound  to  give  legal  effect  to 
all  such  contracts  according  to  the  true  intent  of  all  the  parties. 

"That  the  intent  is  to  be  determined  by  the  words  of  the  contract, 
when  these  are  clear  and  explicit,  and  lead  to  no  absurd  conse- 
quence."    R.  0.  0.  1946. 

Another  article  declares  that  "  the  words  of  the  contract  are  to  be 
understood  like  those  of  a  law,  Id  the  common  and  usual  signification, 
without  attending  so  much  to  grammatical  rules  as  to  general  and 
popular  use."     R.  C,  O.  1946. 

Another  article  declares  that  "all  clauses  of  an  agreement  are 
interpreted,  the  one  by  tbe  other,  giving  to  each  the  sense  that 
results  from  the  entire  act."     R.  C.  C.  1966. 

Following  these  rules  for  the  interpretation  of  agreements  we  are 
of  opinion  that  the  judge  a  quo  gave  a  correct  interpretation  to  the 
langut^e  of  tbe  proviso  of  tbe  ordinance.  The  intent  and  purpose  of 
the  parties  are  plainly  and  easily  discoverable  from  "  the  word*  of  the 
contract."  The  obligation  of  the  defendant  was  "to  educate  five 
boys  of  Indigent  parents,  to  be  appointed  annually  from  the  public 
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schools."  These  words  mean  jnat  what  they  say,  "five  boys  *  * 
appointed  annually;"  and,  as  the  courts  are  boond  to  grtve  legal 
effect  to  all  contracts  according  to  tbe  Intent  of  the  parties,  we  feel 
bound  to  afflrm  the  correctness  of  the  ruling  of  the  district  Judge  in 
this  respect. 

With  refeience  to  the  alleged  compromise,  set  ap  oa  a  matter  of 
defence,  there  is  nothing  said  in  the  jndgment,  but  from  the  tenor  of 
it,  it  is  to  be  presomed  the  Judge  disiegaided  it;  he  conld  not  have 
otheiNrise  reached  the  conclusions  he  did. 

The  following  is  an  extract  from  the  minutes  of  the  Board  of  Ad- 
ministrators of  the  UniTersity  of  Louisiana  ol  March  28, 1883,  viz. ; 

"  Extracts  fbou  Minutes. 

"Extract  from  minutes  of  the  Board  of  Admtoistrators  of  the 
University  of  Louisiana,  held  March  28,  1888.  Present:  President 
J.  H.  Kennard,  and  Messrs.  Howard,  Macon,  Labatt,  Lavlllebeuvre, 
Seymour,  Lafltte  and  Mayor  Beban,  constituting  a  quorum. 

"  Tbe  president  stated  tbat  the  meeting  bad  been  catled  at  the  re- 
quest of  the  mayor,  who  wished  to  leam  exactly  the  i^reement  con- 
cerning the  five  scholarships  in  the  academical  department  of  the 
uniTersity,  allowed  the  city  of  New  Orleans.  Mr.  Mayor  Behan 
wisbed  to  know  whether  be  had  the  right  to  appoint  five  persons  to 
Bcholarships  each  year,  without  considering  whether  those  appointed 
in  previous  years  remain  at  tbe  university  or  not,  or  whether  it  bad 
been  agreed  tbat  not  more  than  five  persons  appointed  by  the  city 
ahoold  be  entitled  to  tuition  free  at  any  one  time.  After  much  dis- 
cussion, dnring  which  Mr.  Baldwin  entered  and  took  his  seat,  it  was 
decided,  upon  motion  of  Mr.  Macon,  that  the  decision  of  the  question 
should  be  postponed  until  tbe  original  resolution  of  tbe  board,  which 
the  secretary  was  unable  to  find,  granting  tbe  right  to  tbe  city, 
could  be  found. 

"  Respectfully, 

"  Chas.  B.  Stafford,  Secretary." 

Tbe  following  is  an  extract  from  tbe  minutes  of  the  board  in  April, 
1888,  viz. : 

"£e  ttre«olve(f.  That  the  sense  of  this  board  with  reference  to  the 
rights  of  the  city  of  New  Orleans  to  tbe  appointment  of  free  students 
to  the  University  of  Louisiana  is  that  the  obligation  resting  on  the 
university,  under  the  existing  ordinance  and  agreement,   extends 
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only  to  fomishiiig  tuition  fr«e  to  five  atndente ;  that  the  mayor  has 
power  to  ftll  all  vaconciea  in  the  Ave  whenever  occorrlng;  the  tnte 
inten  and  meaning  being  there  shall  be  five  students  in  the  nniver- 
aity  without  cost,  and  no  more. 

"  Mr.  Labatt  and  Mayor  Behan  \oted  against  the  resolution." 

The  following  is  an  extract  from  the  minntea  of  the  Board  of  Ad- 
ministratorB  on  the  16th  of  May,  1888,  viz. : 

"  Extract  of  minutes  of  Board  of  Administratora  of  the  University 
of  Louisiana,  held  May  10,  1SB3: 

"  The  president  stated  that  the  object  of  the  meeting  was  to  con- 
sider the  matter  of  city  scholarahips.  Judge  Eennard  stated  that  he 
had  had  a  conference  with  the  city  attorney,  and  that  to  save  the  uni- 
versity from  the  expense  of  litigation  he  had  agreed  to  preaent  to 
the  board  a  resolution  drawn  up  by  the  city  attorney,  with  some 
changea  agreed  to  by  the  aame  peraon,  aettUng  the  matter  by  com- 
promiae.  The  president  then  read  the  motion,  which  waa  aa  fol- 
lows: 

" '  Whereas,  a  doubt  exists  as  to  the  number  of  boys  it  is  the  duty 
of  the  University  of  Louisiana  to  educate  at  one  Ume  under  the  pro- 
visions of  Ordinance  No.  6767,  A.  S.,  and  aa  it  is  for  the  best  interest 
of  all  parties  that  the  aame  abould  be  amicably  arranged,  and  that 
equal  juatice  ahould  be  done  both  to  the  University  and  to  the  City; 

"  '  Be  it  resolved  by  the  Board  of  Adminlatratora  of  the  University 
of  Louisiana,  that  the  board,  etc.,  binds  and  obligates  themaelves 
always  to  educate  at  one  time  ten  boys  of  Indigent  parents,  said  boys 
to  be  appointed  id  the  manner  pointed  out  In  the  Ordinance  No. 
6767  aforesaid,  all  vacancies  to  be  filled  by  the  mayor.  It  being  the 
fall  intent  of  this  resolution  that  there  shall  always  be  ten  boys,  as 
aforesaid,  educated  free  In  the  miiveralty  at  one  and  the  aame  time, 
and  no  more;  the  term  of  tniCion  to  be  four  years,  aaid  students  to 
be  aubject  to  the  aame  rules  when  admitted  aa  other  students. ' 

"  Mr.  Baldwin  entered  while  the  motion  was  being  considered,  and 
the  president  restated  the  case.  Mr.  Lafitte  then  offered  the  board 
the  resolution  prepared  by  the  city  attorney.  Mr.  Lavillebeuvre 
seconded  it,  and  It  was  unanimously  carried." 

Taking  into  consideration  the  foregoing  proceedings  and  reaoln- 
tions  of  the  Board  of  Administrators,  and  giving  to  them  the  full 
weight  and  force  to  which  they  are  entitled,  it  is  our  opinion  that 
they  do  not  evidence  a  compromise,  for  the  main  reason  that  they 
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vere  tx  parte.  It  ia  quite  true  that  they  disclose  that  the  president 
of  the  Board  of  Administrators  had  an  interview  with  the  city  attor- 
ney in  reference  to  city  scholarships,  "  and  that,  to  save  the  nnl- 
veraity  from  the  expense  of  litigation,  he  had  agreed  to  present  to 
the  board  a  resolntion  drawn  np  by  the  city  attorney,  with  some 
changes  agreed  to  by  the  same  person,  settling  the  matter  by  com- 
promise;" bat  neither  the  proceedings  nor  the  resolntlon  of  the 
board  declare  that  the  city  attorney  had  anthority  to  bind  the  city  in 
any  manner,  or  that  he  had  acted  on  the  reqneBt  or  at  the  suggestion 
of  the  proper  city  anthoritles  in  so  doing.  And  the  proceedings,  as 
well  as  the  resolntlon,  show  that  It  was  the  resolntlon  of  the  Board  of 
Adminiatratora  aUme  that  construed  their  previous  contract,  without 
the  sanction  or  concurrence  of  the  city;  and  it  is  therefore  not  bind- 
ing on  the  city  aa  a  compromise. 

The  defendants'  counsel  invite  our  attention  to  their  willingness  to 
receive  and  educate  five  boys  of  indigent  parent*  as  stipulated  in  the 
Ordinance  6767  and  refer  to  the  altered  phraseology  of  the  Ordinance 
No.  7060,  adopted  January  3,  1882,  in  this  respect.  It  is  as  follows, 
to -wit: 

"Ordinance  7050:  Be  It  resolved,  That  the  mayor  is  hereby  au- 
thorized to  select  and  appoint  aaid  five  oodets  from  among  the 
deserving  boys  or  lads  attending  the  public  schools  of  the  city  of 
New  Orleans.     Adopted  January  8,  188'i." 

That  ordinance  did  not  and  conld  not  alter  the  terms  of  the  prior 
ordinance  and  the  contract  made  under  It  In  any  respect.  Under 
this  last  ordinance  the  appointing  power  was  conferred  upon  the  mayor 
alone,  in  lien  of  the  mayor  and  administrators  of  the  city ;  but  It  did 
not  relieve  the  mayor  from  the  duty  of  making  selections  of  ap- 
pointees from  those  boys  who  have  indigent  parents — the  language 
of  this  ordinance  being  "to  select  and  appoint  said  five  cadets." 
It  is  of  equivalent  Import.  We  do  not  regard  it  of  any  special  con- 
sequence that  the  mayor  acted  on  the  faith  of  the  alleged  compromise 
and  annually  appointed  the  number  of  boys  therein  designated.  The 
city  could  be  no  more  bound  or  estopped  by  the  ex  parte  action  of 
that  ofBcer,  in  this  respect,  than  in  attempting  to  effect  a  compromise, 
or  in  assenting  to  it  after  it  was  made  as  stated. 

Judgment  aflBrmed. 
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No.  11,600. 
William  J.  Bbhan  eti  alb.  vs.  Boabd  of  AesBseoBS  ei  ai«. 

1.  Uoderllie  roTenaa  law  of  1890  real  eitale,  with  tbe  bulldlo^,  improTementa 
nod  uppuFtenanCBB,  are  directed  and  reijuired  to  be  separately  aaaessed  troin 
tbe  maolilDer]-,  apparatus,  eto.,  appertaining  to  a  jote  factory  tbereon  placed. 

2.  Notice  liavlngbeen  aerred  upon  tbe  parish  board  ot  aaaesaors,  to  tbe  effect  tbit 
the  property  of  a  manutaoturlng  eslabllabment  Is  exempt  from  taxation,  can 
not  serve  as  a  dematid  for  the  reduction  ot  an  ezceaelve  asaeasmoct. 

S,  Tbe  flllDg  ol  an  aiseismeDt  roll  In  tbe  offlce  ot  the  recorder  ot  mortgngea  acts 
as  a  lien  upon  each  specific  piece  of  real  estate  thereon  aaseued,  and  the  same 
vropert;  becomes  subject  to  a  legal  mortgage  after  tbeaut  da;  of  December  ot 

APPEAL  from  tbe  CItU  District  Court,  Parish  of  Orleana. 
Monroe,  J. 

Farrar,  Jonai  A  KrutUchnitt  AttoraeyB  for  PlaintiSe  and  Appel- 
lants: 

Separate  assessmeDts  of  the  naked  real  estate,  and  of  the  improve* 
ments  upon  it,  are  violatiTe  of  Sec.  16  of  Act  No.  106  of  1890, 
and  are  absolntely  nnll  and  yold. 
Under  Sec.  82  of  Act  No.  106  of  1890,  the  delivery  of  the  tax  roll  to 
the  recorder  of  mort^rf^^B  does  not  operate  a  lien  or  mortgage 
upon  the  property  until  tbe  81st  day  of  December  of  the  current 
year.  Hence  tbe  purchaser  of  property  in  May  purchased  the 
property  free  from  mortgages  for  the  taxes  of  the  current  year. 


B.  Lyon  for  Tax  OoUector,  Defendant  and  Appellant. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Alleging  themselves  to  be  tbe  Joint  owners  of  cer- 
tain real  property  situated  in  tbe  city  of  New  Orleans,  and  described 
in  their  petition,  together  vritb  all  of  the  buildings  and  improve- 
ments thereon,  as  well  as  all  of  the  rights,  ways,  servitudes  and 
privileges  thereto  appertaining,  and  also  of  the  entire  machinery, 
engines,  boilers,  loom,  frames,  shaftings,  pulleys,  elevator,  etc., 
thereon  situated — tbe  whole  constituting  the  plant  and  dxtnres 
of  said  property — the  petitioners  represent  that,  on  tbe  Sd  day 
of  May,  189S,  same  was  purchased  for  tbelr  account  at  sheriff 's  sate, 
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and  that  the  procea  verbal  of  adjudication  thereof  was  dolj  registered 
in  the  coDTeyance  records  ot  the  parish  of  Orleans  on  the  19tb 
of  Jolf,  18G3. 

Tliat,  npon  examination  ot  the  tax  records  and  the  recorder's 
office,  they  find  certain  aeBesBmentfi  agaiast  the  property,  which,  in 
their  eatimatlon,  are  nnll  and  void,  and  should  be  so  adjudged  and 
declared,  and  canceled  and  erased  for  the  following  reaHons — same 
being  Bommarized  in  the  plaintifl'a  brief,  as  follows,  viz.: 

"  The  points  for  which  we  contend,  and  npon  which  we  rely 
to  estai>Uata  the  absolnte  nullity  of  the  second  assesament,  are 
as  follows,  to-wit: 

"  1.  That  the  assessment  for  machinery  and  appurtenance  1b  a 
doal  assessment,  as  this  property  is  covered  by  the  assessment  of  the 
real  estate  npon  which  it  is  located. 

"  2.  That  even  if  it  be  not  a  dual  assessment,  it  Is  null  and  void, 
because  it  is  an  assessment  of  fixtures  or  immovables  by  destination 
separate  from  the  real  estate  to  which  the  same  are  attached. 

"  And  even  if  the  assesaaient  be  not  entirely  null  and  void,  we 
claim  that  It  does  not  operate  a  lien  upon  the  property  of  the 
plaintiffs,  for  the  reason  that  they  acquired  this  property  at  sheriff's 
sale  before  the  taxes  for  the  year  1893  bad  matured  so  as  to  become 

The  prayer  of  the  petition  Is,  In  substance,  that  the  Jadfrment  of 
the  court  decree  that  the  aseeaament  placed  by  the  Board  of  Asses- 
aom  on  the  aeseasment  rolla  of  1898,  for  the  sum  of  one  hundred  and 
twenty  thousand  six  hundred  dollars,  "  on  the  jnte  factory,  all 
machinery  and  appnrtenancea,  locomotive  and  all  other  motive 
powers,"  is  absolutely  null  and  void  and  of  no  effect;  or  that  in  the 
alternative,  it  decree  that  said  assessment  does  not  bear  a  lien  and 
privilege  npon  said  property;  and  that  in  the  event  both  the  assesB- 
ment  and  lien  be  maintained,  that  the  latter  be  so  reduced  as  to  cor- 
respond with  the  true  value  thereof. 

The  answer  of  the  Board  of  Assessors  and  tax  collector  is  a  gen- 
eral dental. 

On  these  issues  the  case  was  tried  and  judgment  rendered  in  favor 
of  the  defendants,  and  the  plaintiffs  have  appealed. 

The  case  of  the  pl^ntiffs  is  very  carefully  Stated  in  their 
coonsel's  brief,  and  for  the  purpose  of  being  accurate  we  extract 
the  portion  that  Is  deemed  most  pertinent,  to-wit:     "Tliat  both 
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of  said  asseeaniQiito  are  In  the  name  of  the  Orescent  Jnte  Man- 
afactnring  Company;  that  they  are  both  on  the  same  property; 
that  all  ot  the  maohinery,  apportenances  and  motive  power  of  every 
description  whataoever,  in  the  Jnte  factory  at  the  comer  ot  Chartres 
and  St.  Ferdinand  streets,  are  npon  the  real  estate  described 
In  the  first  of  said  assessments,  and  are  apportenances  and  a  part  of 
said  real  estate,  and  are  immovables  by  destination.  That  said 
assessment,  upon  the  cash  value  of  lands  and  lots  of  gronnd  afore- 
said, Inclnding  bnildings  and  improvemeats  of  whatever  kind, 
assessed  at  twenty-nine  thonsajid  tour  hnndred  dollars,  exhaneted 
tb^  power  ot  the  Board  of  Assessors,  and  that  said  second  assess- 
ment is  a  dnplicate  or  dual  assessment,  and  theretore  null  and  void; 
that  the  Orescent  Jnte  Mannfactnring  Company,  which  was  the 
owner  ot  said  property  at  the  time  when  the  assessment  rolls  ot  the 
parish  of  Orleans  were  exposed  for  inspeccion  in  the  year  1693,  ap- 
plied for  thq  cancellation  ot  said  assessment  to  said  Board  of 
Assessors  durlnf*  the  time  prescribed  by  law,  but  that  the  assessors, 
nevertheless,  failed  to  cancel  the  said  assessment,  and  that  the 
assessment  is  nnll,  not  only  because  It  is  a  dual  assessment,  but  also 
because  the  said  machlQery,  motive  power  and  everything  included 
ia  said  assessment  of  one  hundred  and  twenty  thousand  six  hundred 
dollars  constitutes  machinery  and  property  employed  in  the  mann- 
{  factore  ot  textile  fabrics  in  a  factory,  wherein  more  than  five  hands 
:  are  and  were  employed,  and  that  the  same  is  therefore  exempt  from 
taxation  by  Art.  207  of  the  Constitution,  for  the  year  1879;  that  the 
'  snm  of  twenty-nine  thousand  four  hundred  dollars,  at  wliich  the  said 
real  estate  Is  assessed,  is  greater  than  the  full  market  value  of  the 
real  estate,  and  of  all  the  machinery,  appurtenances  and  improve- 
ments thereupon,  including  the  property  covered  by  said  second 
assessment,  and  that  the  real  value  of  all  of  said  property,  so 
assessed  at  twenty-nine  thousand  (oar  hundred  dollars,  does  not  and 
did  not  at  the  time  of  the  assessment  exceed  twenty  thousand 
dollars;  that  even  if  the  assessment  on  machinery  was  not  a  dual 
assessment,  it  is  null  and  void  because  an  assessment  of  improve- 
ments OQ  real  estate  separate  from  the  real  estate  upon  which  the 
same  are  located  contrary  to  the  laws  of  this  State;  that  even  if  the 
assessment  be  declared  to  be  a  legal  and  valid  asseBsment  ogsjnst 
tbe  Orescent  Jnte  Manufacturing  Company,  it  is,  nevertheless, 
Inoperative,  in  so  tar  as  the  property  acquired  by  petitioners  is  con- 
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cem«d,  and  does  not  bear  a  lien  or  privilege  npon  the  Bome  becatue 
the  aame  was  acqnlred  by  petitioners  at  Bheriff's  sale,  prior  to  the 
time  when  the  aame  became  a  lien  npon  said  property  under  the 
lawfl  of  the  State  of  Lonisiana." 

(a)  The  following  ie  a  verlfled  copy  of  the  aeaeBBment  complained 

"  Asseument  Roll  for  the  Parish  of  Orleans,  1698. 


Objects  of  Taxation. 


N&mes  of  Taxable  ParsoiiB. 

Names  of  StreeU. 

(1)  Cub  Value  of  Land.ato. 

MBoatactnilDg  Co. 

8t.  Ferdinand. 

ta.m 

Ctaartrea  and 

St.  FerdlDtiDd. 

{IS)     Caah  Value  of 

Credent  Jote 

tlM,«iO." 

The  foregoing  conatltntea  a  single  assessment,  and  is  not  In  any 
sense  a  dnal  or  double  assessment,  or  one  that  was  made  by  piece- 
meal, and  at  different  times  or  dates. 

The  roll — an  extract  from  which  is  brongbt  up  in  the  original— 
plainly  shows  that  under  beading  No.  1,  "  Cash  value  of  all  lands 
and  lots  *  *  including  buildings  and  improvements  of  whatever 
Und,"  the  lots  of  ground  and  the  bnildiags  and  improvements 
thereon  belonging  to  the  Orescen*'i  Jute  Mannfacturlng  Company,  were 
assessed  at  twenty -nine  thonsand  four  hundred  dollars;  while  under 
beading  No.  13,  "  AH  machinery  and  appurtenances,  locomotive  and 
all  other  motive  power  "  belonging  to  said  company  were  assessed  at 
one  hundred  and  twenty  thousand  six  hundred  dollars.  This  assess- 
ment was  made  in  exact  compliance  with  the  blanks  furnished  to  and 
in  nee  by  the  parish  assessors. 

An  examination  of  Sec.  1  of  Act  106  of  1890  shows  that  the  aaeess- 
ment  was  made  in  exact  conformity  to  its  provisions,  the  act  In 
terms  requiring  an  aseeBsment  of  "  all  real  estate,  with  the  buildings 
and  Improvements  thereon  or  thereto  attached,"    as  one  item  of 
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property  that  is  Babject  to  aasessmeot ;  and  sepanite  and  apart  from 
this  Is  the  asBBBsment  of  "engines,  boilen,  apparatna,  apporte- 
nancea,  appliances  and  attachmentB  for  steam,  electric  and  other  en- 
ginee,"  and  the  like.  It  matters  not  that  a  portion  of  the  latter 
description  of  property  was,  at  the  time,  immovable  by  destination, 
the  Legislature  was  perfectly  competent  to  antborlse  and  require  on 
assessment  made  in  this  manner,  and  It  was  the  manifest  daty  of  the 
revenue  ofBcers  to  accept  it,  and  act  nnder  it  as  their  guide. 

(b)  As  the  proof  ahowe  that  all  the  properties  assessed  belonged  to 
the  Orescent  Juto  Manafacturing  Company,  and  this  establishment 
had  not  been  actually  engaged  in  manufacturing  jute  for  at  least  two 
years  prior  to  the  assessment  in  qneetion,  same  is  not  exempt 
from  taxation  nnder  Art.  207  of  the  Constltntion.  But  this  exemp- 
tion ia  not  pressed  in  argnment. 

(o)  With  respect  to  the  objection  that  was  ui^d  on  the  part  of  the 
Orescent  Jute  Manufactaring  Company  to  tbe  assessment  previous  to 
the  sole  of  the  plaintifts,  the  preponderance  of  evidence  shows  the 
objection  urged  by  the  corporation  was  that  it  was  not  liable  to  tuaett- 
ttwnt  at  all,  and  not  that  the  assessment  was  based  upon  too  great  a 
valoation — consequently,  the  Board  of  Assessors  did  not  have  before 
them  for  consideration  the  question  of  the  reduotwn  of  the  assesB- 
ment  at  all. 

One  of  the  notices  that  was  served  on  the  presideut  of  the  board 
will  snfBce.     It  is  of  the  following  tenor,  vis. : 

"New  Orleans,  March  Ifi,  1893. 
"  Mr.  J.  M.  aieaton,  President  Board  of  Stat*  Atfeuore,  ParUh  of  Or- 
leans,  City  Hall: 

"  Dear  Sib — I  am  instructed  by  our  president,  Mr.  F.  A.  Behan 
to  say  that  we  object  to  any  taxes  being  levied  against  oar  factory,  as 
our  laws  exempt  manufactories  in  textile  fabrics  from  any  and  all 
taxes. 

"  The  suppoBltion  that  we  made  no  continual  runs  laat  year  does 
not  debar  us  from  benefaction,  according  to  our  legal  adviser's 
opinion. 

"  Very  respectfully, 

"  CBB80ENT  JtTTE  MANUFACTURING   CillfPAKY, 

(Signed)  "  Louia  Moths,  Seor^ary." 

In  July,  1893 — long  subsequent  to  the  sale  of  its  property  to  the 

plaintiffs — the  secretary  of  tbe  company  addressed  a  commnnication 
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to  the  Slate  Aoditor,  reqaeeting  th«  cancellation  of  the  assesameiit, 
on  the  ground  that  the  factory  had  been  Bbat  down  for  three  jears, 
and  porttona  of  the  machinery  hod  been  need  for  other  pnrposeB,  bnt 
this  application  was  declined  by  the  anditor,  on  accooot  of  hia  want 
of  anthority  to  m&ke  the  cancellation. 

Ab  there  waa  no  preliminary  application  for  the  redaction  of  the 
aaaeBsment  of  the  property  of  the  Crescent  Jute  Manafac^ring  Com- 
pany  prior  to  the  sale  thereof  to  the  plalntiffa,  the  latter  con  not  now 
be  heard  to  make  complaint  in  a  conrt  of  joatlce,  that  the  assess- 
ment was  erroneooB  or  excessive.  Shattnck  &  Hoffman  vs.  City,  89 
An.  206. 

(d)  Under  the  law  it  waa  the  dnty  of  the  asseaaors  in  the  city  of 
New  Orleans  to  file  with  the  recorder  of  mortgages  a  complete 
asseeament  roll  by  the  lat  of  June,  and  it  la  made  the  dnty  of 
the  recorder  of  mort^cagea  to  Immediately  file  sMd  roll,  and  to  retain 
and  keep  same  among  the  recorda  of  hts  office — thoagh  the  inactip- 
tioD  thereof  In  the  mortgage  office  "  shall  not  operate  as  a  lien  or 
mortgage  upon  the  property  antil  the  Slat  of  December  of  the  cur- 
rent year."     Bees.  31  and  82  of  Act  106  of  1990. 

Bnt  the  following  section  qnaiiftea  the  provialooa  of  the  former, 
thns: 

"  That  from  the  day  the  aaid  taz  roll  is  filed  in  aald  mort- 
gage ofBce  it  ahaU  act  as  a  lien  upon  each  9pec{fte  piece  of  real  e9tate 
thereon  oMesMd,  which  shall  be  subject  to  a  l^al  mortgage  after  the 
31st  day  of  December  of  the  current  year,"  etc.  Sec.  88  of  Act  108 
of  1890.  ^        ^ 

Consequently,  plaintiffs'  property  Is  enbject  to  the  lien,  if  not  to 
the  legal  mortgage  of  the  etatate — their  deed  of  sale  having  been 
recorded  on  the  19tb  of  July,  anbeequent  to  the  81ing  of  the  aaaess- 
ment  roll. 

Judgment  affirmed. 


No.  11,445. 

COBNBLIUS  0.  BBABD  VS.  FBTEB  LtTPBIU. 

AltbODgh  tbe  detendBDt  Id  b  proceeding  for  conflsoBtlon  bad  no  pa 

Ing  tbe  reveraioa  or  remilnder  wbioh  was  still  in  bltu  itter  t1 

■nd  sale,  still  sd  allenatloo  ol  It  by  blm.  by  a  deed  at  wBrianty 

by  «  covenant  otaelzln,  or  dellyery  of  posbcsbIoq  on  tils  part,  e 


SUPREME  COURT  OP  LOUISIANA. 


all  person!  claiming  under  bim,  from  alaertlng  title  to  thepremlioB.or  a^lnat 

the  vendee  or  srantee,  or  bis  helraor  tbelr  aailgne,  or  Irom  convey  log  tt  to  Mi; 
□Ilier  person  wbomsoever. 

APPEAL  from  the  Oivll  District  Oonrt,  Parish  of  Orieans. 
King,  J. 


F.  L.  Richardaon  Attomej'  for  Plalntltt  uid  Appellee: 

The  effect  of  the  general  amneet^  proclamation  In  1868  was  to  re- 
store the  citixen  who  had  taken  sides  in  the  late  Confederacj'  to 
the  right  of  disposing  of  his  interest  In  his  confiscated  property 
as  completely  as  if  never  taken  from  him.  Bosworth  vs.  the 
lUinois  Central  Railroad  Company,  138  U.  S.  192. 

There  was  oo  change  in  the  Federal  Jnrispmdence  on  the  snb]ect, 
and  the  qnestlon  had  not  before  been  presented.  Jenkins  vs. 
Oollard,  14&  U.  S,  S4e. 

An  heir  holds  by  no  better  title  than  his  ancestor.  GrlAn  vs.  Blanc, 
.      15  An.  5. 

An  act  of  partition  between  co-heirs  not  snfflcient  to  show  possession 
in  good  (aitb  from  the  vendee  of  the  heir.  Brown  tb.  Brown, 
Ifi  An.  169. 

A  mistake  in  the  application  of  the  law  to  well  known  fact  will  not 
relieve  a  porchaaer,  even  though  he  takes  nnder  legal  advice. 
Dohan's  Heir  vs.  Hnrdock,  41  An.  494. 

An  adjadicatlon  completes  the  sale.     6  La.  R50;  10  An.  26;   12  An. 


Chaa.  F.  Claiborne  Attorney  for  Defendant  and  Appellant: 

Up  to  and  inclading  the  year  1886,  the  jarisprndence  of  the  United 
States  Supreme  Ooart  was  that  a  Judgment  of  condemnation  and 
a  sale  nnder  the  confiscation  act  divested  the  confiscatee  of  a 
life  estate  or  asnfmct  In  the  property  sold,  and  deprived  Mm  of 
the  exerciae  of  any  right  of  ownership  over  the  naked  ownership 
of  the  same ;  and  that,  at  his  death,  both  elements  of  ownership 
were  nnited  in  bis  heirs.  Wallach  vs.  Van  Riswick,  92  U.  S. 
202;  Chaftraix  vs.  Shiff,  92  U.  S.  214;  Pike  vs.  WaaaeU,  94 U.  8. 
711;  French  vs.  Wade,  102  U.  S.  182;  Avegno  vs.  Schmidt,  118 
U.  S.  298. 
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And  that  this  Incapacity  to  exercise  tbe  rights  of  ownerBhip  ovei  the 
property  confiscated  by  aale  or  will  was  not  removed  by  a  par- 
don or  amnesty.  SI  U.  S.  21,  Semmes  vs.  United  States;  Knots 
vs.  United  States,  95  U.  8.  149;  4  Wall.  838,  880;  Confiscation 
Oases,  20  Wall.  92;  Wallach  vs.  Van  Rlswicb,  92  U.  8.  202,  213 
214. 

The  Supreme  Goart  of  the  United  States  changed  its  rallng  npon 
those  qnestiona  in  tbe  year  1889.  Illinois  Central  Railroad  va. 
Bosworth,  188  U.  S.  92;  Jenkins  vs.  OoUard,  145  U.  S.  662. 

But  tbls  change  o(  mling  can  not  affect  one  who  acquired  rigbta 
under  the  pre-existing  jnrisprndence.  Becaose  tbe  Interpreta- 
tion by  the  judiciary  of  a  particular  statute  becomes  a  part 
thereof,  and  rights  acqnired  thereunder  are  vested  rights  wblcb 
can  not  be  divested  by  a  subsequent  change  of  juris  prudence. 
10  An.  122;  37  An.  56;  40  An.  500;  2  Black  (U.  8.)  608;  16  How- 
ard (67  U.  S.)  482;  lWall.175;  4  Wall.  270;  9WaU.477;  19 
WaU.  678;  105  U.  S.  294;  101 U.  S.  677,  687;  116  U.  8.  861;  109 
U.  8.  106;  16  Wall.  684. 

A  possessor  in  good  faitb  Is  entitled  to  be  "  reimbursed  tbe  expenses 
he  may  have  incurred  on  it,"  or  "  a  sum  equal  to  the  enhanced 
value  of  Che  soil."     0.  C.  346S,  8418,  608,  600. 

In  a  petitory  action  plaintiff  must  show  title  In  himself  and  in  bis 
author.     15  An.  169. 

The  oplaion  of  the  court  was  delivered  by 

Watkins,  J.  This  ts  a  petitory  action,  and  tbe  only  question  for 
the  court  to  deci<le  Is,  which  has  the  better  title  to  tbe  property  in 
dispute — the  plaintiff  or  defendant. 

The  judge  a  qao  gave  judgment  In  favor  of  tbe  plaintiff  in  respect 
to  the  property,  rejecting  his  demand  for  reuts  and  revenues  ante- 
cedent to  the  institution  of  the  salt,  and  giving  the  defendant  judg- 
ment against  tbe  plaintiff  for  the  sum  of  one  thousand  three  hundred 
and  seven  dollars  and  twenty-five  cents  on  his  reconventional  de- 
mand for  betterments,  and  allowing  him  to  retain  possesBlon  of  the 
property  until  this  allowance  shaU  be  paid. 

From  that  judgment  tbe  defendant  has  appealed,  and  tbe  plaintiff 
and  appellee  answers  tbe  appeal,  and,  denying  that  the  defendant 
and  appellant  was  a  possessor  In  good  faith,  prays  an  amendment  of 
the  jadgment  appealed  from,  bo  as  to  condemn  him  to  pay  rents  and 
revenues  during  tbe  term  of  bis  possesston. 
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loasmiiGta  as  the  appellee,  in  hie  answer  to  the  appeal,  does  not 
ask  a  revieloQ  of  the  judgment  in  respect  to  the  amount  allowed  the 
defendant  tor  improvementfl,  it  la  fair  to  aaaume  that  he  ia  contented 
therewith.  Hence  there  are  but  two  qnestione  for  na  to  deal  with, 
namely:  (1)  title  vel  non  Id  the  plaiDtifT;  (2)  bad  f^th  vel  non  in  the 
defendant. 

The  plaintiff's  chain  of  Utle  to  the  propertf  in  suit  la  as  follows, 
■viz.: 

1,  By  a  conveyance  from  John  Arrowsmlth  to  H.  M.  Hyama  on 
the  7tb  of  January,  1854. 

2.  By  certain  proceedings  and  Jndgment  of  the  United  States  Olr- 
cnit  Conrt  agtdnst  H.  M.  Hyams,  confiscating  bis  property  under  the 
act  of  Congress  of  date  Angnat  6,  1861,  and  an  adjudication  by  tfae 
Marshal  of  the  United  States  to  Jotham  Potter  on  the  18th  of  May, 
1866. 

8.  By  a  conveyance  from  Jotham  Potter  to  H.  M.  Hyams  on  the 
Sd  of  Febraary,  1866. 

4.  By  a  conveyance  from  H.  M.  Hyams  of  three-fonrths  nndivided 
interest  to  his  son,  Isaac  S.  Hyams,  on  the  4th  of  May,  1866. 

fi.  By  a  conveyance  from  Isaacs.  Hyamstotheplaintltt,  0.0. Beard, 
of  said  three-fonrths  interest.  In  act  of  partition  and  exchange  of  date 
June  4,  1870.  And  in  his  petition  plaintiff  alleges  that  he  derived 
title  "  from  Isaac  S.  Hyams  by  act  of  partition  and  exchange  passed 
before  B.  Bamett,  late  notary,  on  the  4th  of  June,  1870  " — the  act  last 
described. 

The  defendant's  title  is  derived  through  a  Judicial  partition  in  bind 
amongst  the  heirs  of  H.  M.  Hyams,  on  the  8d  of  January,  1865 — the 
latter  having  died  on  the  25th  of  Jane,  1875 — and,  in  the  partition, 
the  lot  containing  the  property  in  dispute  was  drawa  by  Ingram  R. 
Hyams.  And  on  the  20tb  of  February,  1886,  Ingram  R.  Hyams 
conveyed  the  property  to  the  defendant. 

The  question  for  decision  is,  whether  the  plaintiff's  title  from  Jaoao 
8.  Hyams  is  better  than  the  title  the  defendant  derived  from  fn^ram 
R.  Hyams — both  titlea  being  derived  from  H.  M.  Hyams  as  a  com- 
mon author;  and  leaac  S.  and  Ingram  R.  Hyams  being  heirs  of  H. 
M.  Hyams. 

In  the  defendant's  answer  it  ia  alleged  tbat  Isaac  S.  Hyams  never 
bad  any  title  to  transfer  to  the  plfUntlff;  and  tbat,  In  conaeqaence  of 
the  confiscation  proceedings  against  H.  M.  Hyams,  and  the  adjadica  - 
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tjon  ttaereander,  "  there  was  not  t«tt  to  aoldH.  M.  HyamB  any  tDterert 
of  ftuy  kind  which  he  could  convey  as  he  did,  but  that  the  ownership  of 
aai&  property  reverted  to  thehelraof  H.  H.  HyainBatbUdeath,"etc. 
The  defendant's  counsel  cites  and  relira  on  the  following  decisions 
of  the  Snpreme  Ooort  as  anstafniiig  his  view,  vIe.  :  Wallach  vs.  Van 
raswick,  02  U.  8.  202;  Ohaffraix  vs.  Shlff,  02  U.  S.  214;  Hke  vs. 
Wasaell,  M  U.  S.  71I-,  French  vs.  Wade,  102  U.  S.  182;  Avegno  vs. 
Schmidt,  113  U.  S.  208. 

That  snch  was  the  theory  entertained  by  oonnsel  who  bad  charge 
of  and  condBcted  the  proceedings  in  the  partition  of  the  H.  H.  Hy- 
oms  property,  there  can  be  no  donbt,  as  it  appears  from  the  face  of 
the  proceedings  themselves;  bat  the  Supreme  Court  has  expressed  a 
different  opinion,  in  a  case  more  recently  decided  than  either  of  the 
cases  referred  to— Jenkins  vs.  Oollard,  146  U.  S.  547. 

That  case,  like  the  Instant  one,  was  an  action  of  ejectment,  brought 
by  the  heirs  of  Jenkins,  the  conflscatee,  for  the  recovery  of  the 
property  which  was  conBscated,  and  the  lite  estate  in  which  had 
been  sold,  and  of  wfalcb  (property)  the  defendant,  CoUard,  became 
the  possessor,  during  the  lifetime  of  the  conflsoatee,  plaintiffs 
alleging  they  had  become  seised  of  the  legal  estate  in  the  premises 
by  reason  of  the  death  of  their  father,  and  entitled  to  possession. 
The  facts  of  that  case  seem  to  have  been,  that  in  1868  all  the  estate  of 
Jenkins  was  confiscated  and  sold  to  Bepler,  who  afterward  conveyed 
to  the  defendant,  Oollard,  to  whom  Jenkins  sobsequently  made  a 
formal  deed  of  conveyance,  on  the  26th  of  August,  1865.  On 
this  state  of  facts,  the  Circuit  Court  held  that  only  the  technical 
life  estate  of  Jenkins  was  confiscated  by  the  decree  of  the  court  in  1868, 
"  but  there  was  left  in  him  the  reversion  or  remainder  which  he  sold 
and  conveyed  to  the  defendant,  by  deed  of  August  26, 1865,  and  that 
coneeqnenUy  the  plaintiffs  had  no  interest  In  the  property." 

The  Supreme  Court,  In  passing  upon  this  question,  examined  and 
carefully  reviewed  all  of  their  previous  utterances  In  reference 
thereto,  and  announced  their  adherence  to  the  doctrine,  that  a  con- 
fiscation sale  only  disposed  of  the  life  estate  of  the  confiscates,  but 
at  the  same  time  held  that  Jenkins'  deed  to  Collard,  of  August  26, 
1865,  operated  as  an  estoppel  against  him,  and  all  persons  under  htm, 
from  claiming  title  to  the  property  sold  as  against  the  grantee  and 
his  heirs  and  assigns,  or  against  bis  conveyli^  it  to  other  parties. 

The  court  gave  efFect  to  the  conveyance,  made  by  the  conflscatee 


SUPREME  OOUBT  OF  LOUISIANA. 


sabseqnent  to  the  coaflscation  Bale,  and  Beveral  yean  antecedent  to 
the  President's  amnestjr  proclamation,  on  the  antborlty  ot  Van  Beas- 
aalaer  vs.  Eeamf,  11  Howard,  297,  and  Irvine  vs.  Irvine,  9  Wallace, 
617.  That  decision  is  exactly  applicable  to  tbe  case  at  bar — the  pur- 
chaser at  the  confiscation  sale  having  executed  a  reconveyance  to 
tbe  confiscatee,  H.  M.  Hyams,  soon  after  the  adjadication,  and  H.  U. 
Hyams  havii^  executed  a  conveyance  to  his  eon,  Isaac  S.  Hyams,  on 
4th  of  May,  1800,  prior  to  the  amnesty  proclamation.  The  followioK 
quotation  from  the  opinion  of  the  court  In  that  case  will  be  Interest- 
ing and  instructive,  viz. : 

"Ot  tbe  reversion  or  remainder  ot  the  estate  ot  the  ofTendlng 
party  no  disposition  was  ever  made  by  tbe  government.  It  must 
therefore  be  construed  to  have  remained  In  him,  but,  under  tbe  rul- 
ing in  Wallach  vs.  Van  Blawlck,  without  any  power  in  him  to  alienate 
it  dnxlng  his  lite.  That  disability  was  enforced  when  he  (Jenkins) 
executed,  with  hie  wife,  the  deed  ot  the  premises  Aagnst  26,  1865. 
Tbe  proclamation  of  pardon  and  amnesty  was  not  made  by  the  Pres- 
ident nntil  December  25,  1888.  Thii  deed,  hatoever,  wat  cuicompanied 
vHth  a  covenant  o/  seiein  on  his  part,  and  that  he  would  warrant  and 
defend  the  title  aj;ain«t  the  lawful  claims  of  all  persona  whomsoever. 
Admitting  that  be  had  no  pretenl  estate  in  the  premises  and  none  in 
expectancy,  be  was  at  liberty  to  add  to  bis  deed  tbe  ordinary  cov- 
enants of  seielu  and  watranty,  and  the  same  legal  operation  upon 
^ture  acquired  interests  must  be  given  to  them,  as  when  accompanying 
conveyances  of  parties  whose  property  has  never  been  subject  to 
confiscation  proceedings.  "  That  warrantj/  estopped  him  and  aU 
persons  claiming  under  him  from  asserting  title  to  the  premises  against 
the  grantee  and  his  heirs  and  assigns,  or  conveying  to  any  other  parties. 
"  When,  subsequently,  the  general  amnesty  and  pardon  proclama- 
tion was  iasned,  the  disability,  if  any,  tbat  had  previously  rested 
upon  him  against  disposing  ot  the  remaining  estate,  which  bad  not 
been  confiscated,  was  removed,  and  he  stood,  with  reference  to  that 
estate,  precisely  as  though  no  confiscation  proceedings  had  ever  been 
had.  "  The  amnesty  and  pardon  in  removing  tbe  disability,  it  any, 
resting  upon  him  respecting  tbat  estate,  enlarged  bia  estate,  the  ben- 
efit ot  which  enured  eqoally  to  bis  grantee.  The  removal  of  his  disa- 
bilities did  not  attect  the  purchaser's  right  under  the  decree  of  con- 
fiscation. The  tattei  remained  in  the  full  enjoyment  of  the  proper^ 
during  the  life  of  the  offending  party,  but  he  had  no  claim  upon  U\« 
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^itura  ettate,  nor  did  the  heira  of  Iha  ojfentUnjf  party  have  any  mtch 
olaim  upon  it  at  to  preclude  the  operation  qf  any  previous  warrantiM 
bg  him  respecting  it."     (Oar  Italics.) 

We  bare  italicised  the  portiona  of  the  opinion  that  have  portlonlar 
pertjnenoe  to  the  case  before  ns — the  deed  from  H.  M.  Hyams  to 
Isaac  8.  Hyams,  of  date  May  4,  1886,  beini;  prefaced  with  the  declar- 
ation that  the  said  vendor  did  "grant,  bargain,  sell  and  convey 

*  *  '  with  all  legal  warranties,  and  with  snbstitntion  and  snb- 
rogation  to  all  his  rights  and  actions  of  warranty,"  ebb. 

Following  the  aathority  of  that  cose — and  it  is  unqaeetionably 
authoritative — the  conclosion  Is  clear  that  the  warranty  clanse  in  the 
deed  of  H.  M.  Hyams  to  Isaac  S.  Hyams  operated  aa  an  estoppel 
npon  the  heirs  of  H.  M.  Hyams — Dotwithstsjiding  the  tact  the  deed 
was  execnted  antecedent  to  the  President's  amnesty  proclamation  of 
December  25, 1S68 — and  ettectaally  bars  their  claim  of  title  by  inher- 
itance, and  likewise  their  assignee  or  vendee. 

The  stibsequent  general  amnesty  which  relieved  the  conflscatee  of 
the  disability  that  rested  npon  him,  placed  faim  in  exactly  the  same 
position  he  would  have  occupied  with  reference  to  the  property,  had 
no  confiscation  proceedings  been  had;  bnt  the  benefit  of  the  relief 
ennred  eqnally  to  his  vendee  and  those  holding  nnder  him.  So  that, 
at  the  death  of  H.  M.  Hyams,  his  warranty  title  to  Isaac  S.  Hyams 
operated  against  his  heirs  and  their  assigns  and  defeats  recovery  by 
either.  Of  all  the  cases  the  Supreme  Conrt  has  decided,  notone  is  so 
completely  apposite  to  the  case  at  bar  as  Jenkine  vs.  Collard.  The  ma- 
terial diBtinction  between  that  case  and  Railroad  Company  ve. 
Bosworth,  133  U.  S.  92,  is  that  the  act  of  sale  that  Bosworth  executed 
to  the  railroad  company  was  dated  in  September,  1871 — several  years 
nfler  the  issoance  of  the  President's  amnesty  proclamation ;  bnt  the 
case  of  Walloch  vs.  Van  Riswick,  92  U.  8.,  Is  quite  similar  in  princi- 
ple to  the  instant  one,  !□  that  the  conflscatee  became  the  purchaser 
at  the  conflBcation  sale  in  1863,  and  made  a  conveyance  to  Van  Ris- 
wick, the  defendant,  on  the  8d  of  February,  1866.  Of  the  title  in 
that  case  the  court  said : 

"  It  has  been  argned  that  the  proclamation  of  amnesty,  after  the 
close  of  the  war,  restored  to  Charles  S.  Wallach  his  rights  of  prop- 
erty. The  argument  requires  bnt  a  word  in  answer.  Oonceding  that 
amnesty  did  restore  what  the  United  States  held  when  the  proclama- 
tion  issned.  It  could  not  restore  what  the  United  States  had  ceased 
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to  hold.  It  coald  not  give  back  tbe  property  which  bad  been  Bold, 
or  any  interest  in  it,  either  in  poaseeeion  or  in  expectancy.  Semmes 
VB.  United  States,  91  U.  S.  21.  Besides,  tbe  proclamation  of  amnesty 
was  not  made  nntil  December  2fi,  1868." 

These  three  decisions  are  in  line,  and  perfectly  oonsistent,  though 
dealing  with  different  phaaee  of  the  same  Bnbject.  The  conclu- 
Bloos  at  which  we  have  arrived  with  regard  to  the  effect  of  the  con- 
veyance from  H.  M.  HyamB  in  1866  render  it  nnneceSBary  for  uB 
to  give  any  extended  examination  into  or  discuBBion  of,  the  inter- 
vention of  H.  M.  Hyams  in  the  act  of  sale  from  Isaac  S-  Hyams  to 
the  plaintiff  on  the  4th  of  June,  1870,  for  the  purpose  of  relinqnlsh- 
ing  his  rights  of  mortgage  on  the  property  sold.  We  may  pass  it 
with  the  simple  statement  that  ithaeatleaat,  the  effect  of  conflnning, 
after  tbe  removal  of  bis  diaabilities,  his  contract  of  sale  with  war- 
ranty daring  their  existence.  With  regard  to  the  good  faith  of 
defendant,  tbe  following  facts  appear  from  the  record,  to-wit: 

1.  That  he  acquired  the  property  by  a  deed  that  is  translative  of 
property  on  its  face,  and  which  contains  nothing  on  Its  face  that 
tends  to  show  any  imperfections  in  tbe  title  of  his  author,  or  any 
illegality  in  tbe  proceedings  through  which  he  acquired  It. 

2.  That  previous  to  his  accepting  title  he  employed  a  lawyer  to 
examine  it,  and  the  lawyer  prononnced  it  perfect  and  complete. 

8.  That  bis  vendor  acquired  title  by  and  through  a  Judicial  parti- 
tion regularly  made  and  duly  homologated. 

4.  Ihat  under  his  deed  he  obtained  possession,  and  bos  since  re- 
tained It  without  question  or  complaint  from  any  one,  and  has  placed 
thereon  valuable  improvements. 

We  are  of  opinion  that  the  principles  of  law  announced  on  the  sub- 
ject of  good  faith  in  Montgomery  vs.  Whitfield,  41  An.  649,  are 
strictly  applicable,  and  bring  this  case  under  the  operation  of  Arts. 
608  and  3461  of  the  Civil  Oode. 

The  latter  declares  that  ' '  the  possessor  in  good  faith  is  he  who  has 
Jusl  reason  to  believe  himself  master  of  the  thing  which  be  posseMOS, 
although  he  may  not  be  in  fact,  as  happens  to  bim  who  buys  a  thing 
which  he  supposes  to  belong  to  the  person  selling  it  to  bim,  but  which 
in  fact  belongs  to  another."  The  former  declares  that  "he  is  a  bona 
fide  possessor  who  possesses  a«  owner,  by  virtue  of  an  act  sufficient  in 
termBtotranster  tbe  property,  the  defects  of  which  he  was  ignorant." 

It  is  quite  apparent  that  tbe  defendant  had  just  reason  to  believe 
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bimBelf  master  of  the  property  that  he  had  pnrcbaaed  and  of  which 
he  ftaa  placed  In  poseeBaion,  although  he  woa  not  in  fact.  He  cer- 
tainly acqnlred  it  by  virtoe  of  an  act  snfBcientln  terms  to  transfer  the 
property,  the  defects. of  which  be  was  Ignorant.  In  Montgomery  vs. 
WhitSeld  we  said  that  Art.  603  "  does  not  convey  and  was  not  In- 
tended to  convey  the  idea  that  the  defects  of  title  might  be  made 
known  to  (a  pnrchaser)  from  extraneons  soarces  previons  to  the 
acqoirition  of  the  property,  and  tbns  deprive  him  of  bis  good  foltb  at 
the  commencement  of  his  poBseseion." 

The  defendant's  title  does  not  rest  upon  the  jndgment  of  a  conrt 
that  ie  void  for  want  of  jorisdiction,  or  for  the  lack  of  citation,  aa  in 
Giwe  of  Walworth  tb.  Stevenson,  24  An.  261,  and  antborities  cited. 
Nor  is  the  nnllity  of  defendant's  title  apparent  from  a  simple  inspec- 
tion of  it,  as  in  Dohan  vs.  Uardock,  41  An.  494.  We  regard  the  de- 
fendant as  a  good  faith  possesBor,  and  not  bonnd  for  rents  and 
revennes. 

Judgment  afBrmed. 

Bebearing  refused. 

Ofaief  Justice  Nicholls  recuses  himself,  having  been  of  counsel  for 
some  of  the  parties  to  the  title  In  question. 


No.  11,405. 

John   Coonby  vs.  Mrs.   Mary   Rytbr   and  Whitnby  National 

Bane. 

Ko  ontt  iB  presumed  to  have  intended  Co  make  a,  donation. 

la  case  &  jveraon  makes  a  deposit  In  bank  for  tbe  aoconnt  of  anutlier,  puriuaDt  to  a 

prevloua  asreemeaC,  tbat,  on  a  oertalo  ooadttion.  tbe  latter  le  to  employ  It  tor 
a  deslgnatBd  prrpose,  and  tbe  former  afterward  oallB  for  the  restitution  oC  satd 

dlan  of  the  fund  thas  deposited  respond  to  bis  call. 
In  ease  tbe  claim  ot  the  respondent  to  suob  demand  be,  tbat  an  absolate  doaatton 
ol  said  aum  ot  money  was  Intended,  bo  carries  tbe  burden  ot  proviDs  Buch 
donation  by  a  fair  preponderance  ot  proof, 

APPEAL  from  the  Civil  District  OodfL,  Parish  of  Orleans. 
King,  J. 

J.  J.  MaCa'ait,  and  Lazarus,  Moore  *  Lace,  Attorneys  for  Plaintiff 
and  Appellee : 

A  gratditons  donation  is  never  presumed;  tbe  presumption  of  law  Is 
against  any  BQCb  donation. 
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Cooney  ve.  Byter  and  Bank. 

The  donor  must  reserye  enongh  from  hie  posBeerion  tor  a  anbslat- 
ence,  and  unless  he  does  so,  any  donation  made  by  blm  Is  a 
nuUity.    0.  C.  1497;  11  Rob.  802. 


Wyrme  Bogert  and  B.  Titcho  Attomeya  for  Defendant  and  Appel- 


Plaintiff  claiming  on  a  loan  can  not  recover  by  proving  a  deposit.  10 
R.  92,  Bouche  vs.  Michell. 

The  manual  gift,  that  is  the  giving  of  corporeal  movable  effects,  ac- 
companied by  real  delivery,  is  not  subject  to  any  formality.  G. 
C.  1689. 

Money  or  a  check  may  be  the  subject  of  a  manual  gift.  27  An.  200, 
Succession  of  Hkle;  27  An.  466,  Burke  vs.  Bishop. 

Where  defendant  is  in  actual  possession  of  a  sum  of  money  and  the 
plaintiff  endeavors  to  recover  that  sum  by  alleging  that  she  holds 
the  same  in  tmst  for  him,  the  onus  is  upon  him  to  prove  the 
trust.  Falling  to  establish  the  trust  as  averred,  he  can  net  re- 
cover. 

He  can  not  be  permitted,  when  the  exigencies  of  the  case  require  it, 
to  prove  that  the  sum  of  money  which  he  averred  to  have  been 
received  by  the  defendant  as  a  tmst  was,  In  point  of  fact,  a 
donation ;  and  to  seek  to  annul  that  donation  by  showing  that  It 
should  be  revoked  because  it  left  him  no  means  of  snbsi  tence. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  has  for  object  the  recovery  of  two  thou- 
sand five  hundred  dollars  on  deposit  in  the  Whitney  National  Bank. 

It  appears  that  this  sum  of  money  was  deposited  by  plaintiff  for 
the  account  and  in  the  name  of  hie  sister,  Mrs.  Ryter,  the  defend- 
ant, on  or  about  the  29th  of  June,  189S,  his  contention  being  that 
this  deposit  was  for  safe-keeping,  merely,  during  his  temporary 
absence  on  a  visit  to  California;  while  that  of  the  defendant,  Mrs. 
Ryter,  is  that  it  was  an  absolute  donation  to  her;  or,  to  employ  the 
language  of  the  plaintiff's  petition,  "that  being  unmarried,  and 
without  forced  heirs,  it  was  hie  purpose  and  intention  to  make  pro- 
vision, in  the  event  of  his  death,  for  the  children  of  hie  said  sister, 
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Huy  Rf  ter,  &nd  that  tbe  deposit  of  the  fands  as  aforesaid  was  made 
in  view  of  petitioner's  absence  from  the  State  as  afores^d.  *  * 
That  etdd  Mary  B^ter  was  folty  advised  of  the  porpoee  and  Intention 
of  foar  petitioner  and  consented  to  allow  the  said  fnnd  to  be  depos- 
ited in  her  name,  recognizing  at  all  times  that  yonr  petitioner  was 
the  owner  of  siud  tnnd  and  entitled  exclnsively  to  t  ;e  use  and  dis- 
position thereof." 

Averring  amicable  demand  withont  avail,  the  plaintiff  demands 
possession  of  said  fund  and  a  decree  recognizing  him  as  owner 
thereof;  and  he  prays  for  the  maintenance  of  bis  writ  of  sequestra- 
tion and  the  perpetnation  of  his  writ  of  injunction.  The  defendant 
first  pleaded  a  general  denial,  and  sobsequently  amended  her  answer 
and  speciBcally  denied  that  she  held  this  fund  in  trust,  and,  on  the 
contrary,  averred  that  the  plaintiff  had  made  her  an  absolute  donation 
of  it.  On  the  trial  there  was  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  two  thousand  five  hundred  dollars,  less  fifty  dollars  that  had 
been  checked  out  of  bank  by  Mrs.  Ryter;  and  the  latter  has  appealed. 

All  parties  admit  that  the  relation  of  the  Whitney  Bank  to  the 
other  parties  to  the  suit  is  that  of  a  mere  stakeholder,  and  withont 
interest  in  the  result  of  the  controversy. 

Aside  from  the  fact  that  the  fund  was  deposited  in  bank  by  the 
pl^ntUf  to  ti)e  credit  of  the  defendant,  there  is  but  little  evidence 
which  throws  any  light  on  the  controversy,  outside  of  the  evidence 
of  the  parties  to  the  suit;  and  the  substance  of  the  story  of  each  is  of 
like  character,  as  their  respective  judicial  declarations. 

The  following  points  are  collated  in  the  plaintiff's  brief  as  those 
established  by  the  evidence,  and  relied  upon  by  him  as  showing  that 
no  gratuitous  donation  was  Intended  by  him,  to-wit: 

"The  parties,  though  brother  and  sister,  had  not  visited  one 
another  or  been  on  speaking  terms  for  several  years,  and  they  bad 
no  love  nor  affection  for  each  other. 

"  That  the  plaintiff  had  not  approved  or  liked  the  deceased  hus- 
bands of  the  defendant. 

"  The  plaintUt  gave  to  the  defendant,  immediately  before  making 
the  deposit  in  the  bank,  twenty  dollars  with  which  to  purchase  such 
necessaries  as  she  migbt  need. 

"The  defendant  asked  permisBlon  of  the  plaintift  to  draw  on  the 
amount  deposited  in  case  of  necesBlty,  and  this  permission  was 
granted  by  the  plaintift  after  the  deposit  had  been  made. 
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"  Tbe  defendant,  according  to  her  own  testimony,  had  another 
BOQFce  of  revenue  or  Uvelihood,  being  the  wages  of  herself 
and  her  children,  from  which  her  rent  was  paid  and  herself  and  f  am  - 
ily  BDpported;  and  independent  of  this,  she  expected  at  the  time  to 
Bell  her  house  for  two  hundred  and  ten  dollara.  This  was  known  to  the 
pl^ntiff,  and  this  amount  of  two  hundred  and  ten  dollars,  in  addition 
to  her  wages  and  the  wage  1  of  her  children,  would,  under  ordinary 
circumstances,  have  supported  them  during  the  absence  of  the 
plain  tifr. 

"The  alleged  donation  would  have  left  the  plaintiff  virtnally  a 
pauper,  and  in  case  of  sickness  or  accident  he  would  be  entirely 
dependent  upon  the  charities  of  the  world,  or  of  a  eister,  for  whom 
he  had  no  love  and  affection,  and  who  had  none  for  him." 

In  addition  to  the  foregoing,  and  which  are  substantially  proven 
by  the  record,  we  find  and  extract  from  the  record  the  following 
statements  of  the  plaintiff,  viz. :  "  Before  I  left  I  says  to  her,  *  Mary, 
come  with  me  to  the  bank,  I  want  to  put  two  thouaand'flve  hundred 
dollars  in  your  name  nntil  I  get  back  from  California;  but  when  I 
get  back  from  California  I  will  try  and  buy  a  piece  of  propertyto  put 
you  and  the  children  in,  to  keep  you  from  paying  rent.'  She  went  to 
the  bank  and  I  pulled  out  the  twenty-five  one  hundred  dollar  bills 
and  handed  them  to  the  clerk  of  the  bank,"  instructing  the  bank 
oSlciai  to  put  it  in  tbe  name  of  his  eister,  Mrs.  Ryter,  the  defendant. 
Coupled  with  this  statement  is  the  positive  declaration  of  the  wltuEss 
that  he  never  gave  the  money  to  his  sister,  but  that  eke  tooa  (o  hold,  it 
for  him  in  trtot  until  his  return  from  California. 

Again,  the  plaintiff  states  that  he  went  with  his  sister  to  a  real 
estate  agent,  the  latter  Introdncit^  him,  and  he  said:  "I  am  glad 
you  are  selling  that  house  of  hers  (Mrs.  Ryter'e)  because  she  has 
never  been  able  to  pay  any  taxes  or  insurance  upon  the  place;  and 
it  was  more  an  incumbrance  than  a  benefit  to  her.  And  I  told  him 
in  the  presence  of  her  that  if  he  would  negotiate  to  boy  bat  one 
of  those  four  comers,  that  I  would  buy  it  and  put  my  sister  and  her 
children  in  it."  He  says  the  sum  of  one  thousand  eight  hundred 
dollars  was  named. 

Again,  this  witness  states  that  he  told  his  sister,  that  when  he  re- 
turned from,  California  he  would  try  and  get  her  a  house  and  give 
ber  a  chance  once  more  to  make  a  living  for  herself  and  children; 
and  that  be  offered  her  "  a  couple  of  hundred  dollars.  If  she  got  the 
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grocery,  to  buy  a  stock. "  He  farther  etatea  that  he  Bald  when  he 
retomed  from  Calilomia  he  would  buy  a  piece  of  property  and  put 
her  and  the  children  in  it. 

The  following  qaeation  and  answer  puta  the  plaintiff's  view  of  the 
case  very  clearly; 

"  Q-  Why  was  the  money  placed  In  the  name  of  your  sister — for 
her  or  your  protection?  " 

"  A.  I  put  it  In  her  name  (so)  that  if  I  would  get  MUed  ahe  would 
be  the  otoner  of  it.  It  waa  my  money.  When  I  wonld  get  back  I  was 
supposed  to  draw  it  out  and  buy  a  house  and  put  her  in  it." 

"  Q.  Did  you  intend  to  give  her  that  house  if  you  put  her  in  it?" 

"A.  No,  Bir;  because  she  had  a  bouse  taken  a  ^  ay  from  her — sold 
(or  debt." 

"  Q.  Did  yon  make  a  donation  of  the  two  thousand  five  hundred 
dollars,  involved  in  this  controversy,  to  your  sister?  " 

"  A.  Give  it  to  her?" 

"  Q.  Yes." 

"A.  No,  sir;  no,  sir;  oh,  not" 

"  Q.  Did  you  give  your  sister  authority,  when  you  deposited  that 
money  in  bank  in  her  name,  to  draw  out  any  part  of  that  money?" 

"  A.  Never.  Only  in  case  of  sickness  or  death.  I  told  her  she 
could  draw  only  on  that  condition;  and  if  Mr.  Daoziger  could  pur- 
chase that  piece  of  property,  for  her  to  give  him  a  couple  of  hundred 
dollars  to  bind  the  sale,  and  when  I  got  back  I  would  attend  to  the 
rest." 

One  of  the  defendant's  witnesses  confirms  the  story.  In  reference  to 
the  plaintiff's  contemplated  investment  in  property,  in  which  his  sis- 
ter and  her  children  were  to  live — tbat  "  he  would  fix  up  to  pay  her 
debts,  and  she  wonld  be  on  top  again." 

The  only  material  difference  there  is  between  the  statements  of  the 
plaintiff  and  defendant,  consists  in  the  fact  that  the /oT7»«r  insists  that 
the  money  was  only  entrusted  to  the  latter  to  be  ultimately  em- 
ployed in  purchasing  a  house  for  the  use  and  occupancy  of  the  latter 
and  her  children,  while  the  latter  contends  that  the  money  was 
actuaUjf  given  to  her  to  enable  her  to  buy  a  home  for  herself  and 
children. 

She  states  what  she  conceived  to  have  been  the  exact  words  of  the 
plaintiff,  thus: 
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"  Q.  What  wore  Mb  exact  worde  when  he  spoke  to  you  aboat  giv- 
ing yon  this  money?  " 

"  A.  The  exact  words  were  (that)  tliis  money  was  to  buy  a  place, 
and  in  case  of  want  I  conld  draw  and  nse  it.  These  were  the  last 
words  I  asked  him,  when  he  was  going  away.  I  says,  '  In  case  I 
wonld  want  money  *  •  •  can  I  draw  on  that  money  and  nse  it?' 
He  says,  'Certainly.'" 

The  foregoing  is,  Bubstantially,  all  the  testimony  in  this  record  on 
the  matter  in  dlspnte,  and,  in  onr  opinion,  it  fnlly  conflrmB  the  cor- 
rectness ol  the  conclusions  of  the  district  judge. 

Judgment  affirmed. 

Reheating  refused. 


No.  lt,4S2. 

SCHlflDT  &  ZlEOtiBR  VS.   O.   B.    ITTUAN   BT  AL. 
The  plBlutllli  Bne<l  od  open  aocouut  aad  allesed  that  tba  acoount   had   been 

acknowledged  by  promlsaory  notes. 
The  defendants  severed  In  thulr  delenae. 


mteaded  that  be  was 


B;  the  first  (the  surviving  partner)  objection  was  made  to  the  admlaslblUty 
ot  evidence,  as  to  him.  on  the  ground  that  It  was  an  attempt  to  bold  him 
lor  aiiDtber  person 'i  debt,  and  tbut  tlit  open  account  bad  been  novated  by  the 
notes  In  iiuestlon. 

The  partnership  was  sued,  and  From  It  the  ainotint  due  wus  claimed.  Tbe  notes 
weretumlshed  liy  the  partneraUlp.  ICvidence  was  admissible  to  prove  tbat 
the  deCendant  was  not  a  third  person,  but  a  partntr. 

KVIDKN(;B    or   PAMTSBMHIP. 

There  was  a  partnership  formed  many  years  ago  between  the  two  brothers. 

At  the  time  stipulated  In  tbe  formal  act  ot  partnership,  for  ending  tho  part- 
nership, It  does  not  appear  to  have  been  dissolved. 

The  property,  under  tbe  fonnal  sot  ot  partnership,  was  tbe  Joint  property  of 
the  partners. 

istabli^hcd  that  Ihejolntownership  was  dissolved. 
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Tbe  property  in  wblcb  tbe  pBrcnenhlp  buslueas  waa  ooaduaMd  irM  Ivaaed  to  the 
defeadantsjointlr.  Tbe  partner  who  defend*  on  the  ground  Cbat  there  was  no 
recoDdnotlOD  ot  (be  partnership,  obtained  gxtenalon  for  the  paTinent  of  the 
partnership  debts.  His  aotlve  management  and'oontrol  of  the  buBlneu  were 
such  as  to  create  the  belief,  on  the  part  of  others  at  the  plaoa  of  hnelneM.  that 

The  amounts  he  has  drawn  and  the  acknowleilKmente  Indicate  a  oontlDUons  part- 
nership buelneas, 

THOliiiH  NiiT  Known  td  CkKUZTuB. 

Tbe  partnership  being  established,  tbe  principle  applies  that,  wheaever  one  Is  a 
partner,  be  Is  resimnslble  for  the  debts  of  tbe  partnership,  thougb  it  may  not 
bave  tieen  known  by  the  creditor  tliat  he  was  a  partner. 

Pi,K\  L'NTiMBr.Y  Filed. 
The  other  detendant,  the  executrix,  was  without  right  to  rulse  an  issue  of  tact,  by 

pleading  it  after  thecaae  has  been  urKuedand  submitted  lor  decision. 
Tbe  issue  Is  passed  upon  on  the  plea  of  guiieral  denial,  originally  Interposed. 


Facts  Not  NoTitRious  or  Kvow' 

It  la  not  proved  that  the  defendant,  who  died  since  the  suit  was  Instituted,  was 
Insane  at  tbe  times  the  goods  were  bought.  It  lie  was  Insane,  it  was  not  a  no- 
torious taot.  It  Is  not  shown  that  Che  plaliitlfls  were  aware  of  any  Insanity  on 
his  part.  Tbe  taot  of  Insanity  became  known  at  tbe  date  Che  notes  were  fur- 
nished. They  are  of  no  avail,  valueless,  and  plaintiff  Is  without  rlghc  to  charge 
bim  with  tbe  price  of  goods  sold  to  him  on  tbe  day  the  notes  were  executed 
and  goods  sold  subseqnenC  to  cbat  date. 

Tbe  Judgment  appealed  from  is  amended  by  deducting  the  price  of  the  goods  sold 
on  tbe  dates  Just  stated. 

APPEAL  from  th«  Civil  District  Ooort  tor  tbe  Porisli  o(  Orleane. 
King,  J. 

W.  8.  Benedict  and  £f.  C.  Cage  Attorneya  (or  Plaintiffs  and  Appel- 


No  amendmoDt  can  be  admitted  after  the  case  has  been  tried,  a^ued 
and  submitted.     11  B.  418;  12  An.  116. 

A  supplemental  and  amended  answer  alleging  Insanity  filed  under 
these  circumstances  was  properly  stricken  from  the  record  on 
motion  of  the  plaintiffs,  althongh  it  was  styled  a  peremptory 
exception. 

Where  the  affairs  of  a  firm  are  maoaged  by  one  of  the  partners  under 
a  power  of  attorney,  goods  sold  and  delivered  to  the  firm  on  bU 
orders  and  used  and  consumed  lu  tbe  firm's  bnainesa  must  be 
paid  for,  although  one  of  tbe  members  of  tbe  firm  was  insane 
at  the  time. 
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Althongfa  one  of  th«  membera  of  the  firm  be  iniane,  the  partDerahip 
continaes.  It  is  his  interdiction  which  dlesolTes  it.  C.  C.  2870, 
2888. 

Commercial  partaers  are  bound  in  aoUdo^Ior  the  debts  ot  the  part- 
neisbip.     C.  C.  2872. 

The  secret  partner  is  equally  liable  with  the  pnblicly  avowed  part- 
ner.    80  An.  640. 


James  J.  McLoughlin  Attorney  for  Succession  of  Oeo.  B.  Ittman, 

Defendant  and  Appellant : 

"Where  defendant  has  ofFered  no  evidence  whatever,  and  where 
plaintifTs  have  offered  without  restriction  the  record  of  another 
suit  to  which  defendant  was  a  party,  the  plalntifFs  are  bound  by 
all  the  facts  disclosed  therein  and  wUl  not  be  permitted  to  deny 
their  verity.     39  An.  1089,  Kailman  vs.  Creditors. 

When  plaintiffs  themselves  offer  evidence  which  discloses  the  (act 
that  a  deceased  defendant  was  insane  and  incapable  ot  contract- 
ing at  the  time  they  contracted  with  him,  it  ia  permiesible  for 
the  executrix  of  the  aucceseion,  after  the  evidence  is  in,  to  Ale 
a  peremptory  exception  baaed  upon  the  facts  dlBcloaed  by  the 
plaintiffs'  testimony,  and  snch  exception  is  not  an  answer,  bat 
is  a  peremptory  exception,  admissible  at  any  time  before  Judg- 
ment is  rendered.    C.  P.  848;  42  An.  785. 

Snch  an  exception  does  not  raise  new  issnea,  for  it  rests  entirely 
upon  the  tacts  put  in  evidence  by  the  plaintiffs,  and  they  are 
estopped  by  their  own  acts  from  objecting  to  the  effect  of  their 
own  teatimony  introduced  without  qualiflcation. 

One  contracting  with  a  person  notoriously  insane  can  not  enforce  the 
contract,  even  thongh  the  formal  judgment  of  interdiction  had 
not  been  pronounced  at  the  time  of  the  contract,  if  it  be  proven 
that  the  insanity  which  caused  the  interdiction  existed  when  the 
contract  was  made.  And  it  is  snfScient  for  the  purpose  of  Art. 
402,  0.  C,  to  establish  that  this  insanity  waa  of  sncb  anatnre  that 
no  one  seeii^  and  conversing  with  the  party  could  be  deceived 
as  to  his  condition.  Fuzier- Herman,  An.  Oode  Olvil,  Vol.  1, 
609,  paragraphs  8,  12,  18;  32  An.  91;  32  An.  170. 

One  who  has  accepted  notes  in  settlement  of  a  debt,  and  haa  cred- 
ited same  on  his  kiooba  aa  a  settlement  and  has  protested  one  of 


NEW  ORLEANS,  MAY,  1864. 


Schmidt  A  Zlegler  tb.  Itlmsn  • 


the  notes,  has  novated  the  debt  and  can  not  lepndiate  snch  set- 
tlement and  sue  on  the  open  accoant  aa  it  eziated  before  the 
notes  were  given.  Hennen's  Digest,  authorities  quoted,  "No- 
vation;" II.,  3,  page  994,  new  edition. 
1  insane  person  can  not  be  held  as^a  partner  in  an  establish ment 
under  articles  which  expired  many  years  prior  to  hie  Insanity, 
and  in  the  maoagemeut  of  which  be  took  no  part  during  bis 
insanity,  and  from  which  neither  be  nor  bis  estate  derived  any 
benefit. 


Henry  P.  Dart  Attorney  for  Jacob  Ittman,  Defendant  and  Appel- 
lant. 


The  opinion  of  the  conrt  was  delivered  by 

Brbaux,  J.  Plaintiffs  brought  this  action  to  recover  the  sum  of 
two  thonsand  two  hnodred  and  forty-six  doilars  and  seventy-one 
cents  and  interest,  they  claim  as  due  by  the  defendants,  who  are, 
tbey  allege  commercial  partners. 

They  aver  that  it  was  for  goods  and  merchandise  sold  by  them  to 
the  defendants. 

They  declared  apon  an  account  and  alleged  in  their  petition,  that 
in  recognition  of  their  indebtedness  the  defendants  bad  furnished 
them  with  a  nomber  of  notes,  maturing  at  Intervale  of  thirty  days, 
which  remain  QDpaid. 

One  of  the  defendants,  George  B.  Ittman,  had  been  interdicted  at 
the  date  suit  was  brought.    His  curator  was  cited  as  party  defendant. 

After  suit  bad  been  instituted,  this  defendant  died.  His  daughter, 
■a  testamentary  executrix  ot  bis  estate,  was  made  defendant. 

Each  defendant  pleaded  a  general  denial.  They  separated  In  their 
defence 

No  evidence  was  ottered  by  the  executrix. 

The  other  defendant  defended  on  the  ground  that  he  was  not  a 
partner,  and  offered  evidence  to  prove  that  be  was  not  responsible 
for  the  debts,  as  he  was  not,  he  contended,  a  member  of  the  firm 
sued. 

The  testimony  discloses  that  in  January,  1881,  the  two  brothers, 
Qeorge  B.  and  Jacob,  formed  a  partnership  to  end  on  October  81^ 
1882.  It  was  not  expressly  renewed  at  the  end  of  the  term  stipn- 
lated. 


BUPEBMB  COURT  OP  LOUISIANA. 


ScbmidtA/.leglerTB.  Ittmiii  etal. 


The  Style  of  the  firm  ander  the  oontract  of  partaenhip  was  Oeorge 
B.  Ittm&n,  and  the  plaintifts  contend  that  the  partnenhip  continned 
bj  tacit  reconduction,  and  that  the  goods,  the  price  of  which  they 
sue  for,  were  sold  to  a  commercial  firm  ot  which  Qeo^e  B.  Ittnuui 
and  Jacob  Ittman  were  partners ;  that  they  were  nsed  by  the  firm  in 
operating  a  barroom. 

In  tbe  formal  articles  of  partnership,  it  Is  stated  that  Jacob  was 
the  owner  of  one-half  of  tbe  interest  in  the  business,  stock,  fixtures, 
and  appurtenances. 

He  put  in  the  concern  an  amount  stated,  and  thereby  acquired  a 
half  interest. 

The  records  do  not  show  that  there  ever  was  a  final  settlement 
made  between  the  partners,  and  that  the  firm  was  dissolved  at  the 
Ume  for  its  dissolution  etipnlated  in  the  written  agreement  ot 
partnership. 

The  bnsinees  was  conducted  daring  all  the  years  succeeding  the 
stipalated  term  of  the  partnership  as  it  had  been  conducted  origi- 
nally under  the  formal  contract. 

The  prominent  facts  showing  the  continuance  of  the  partnership 
are,  that  the  property  in  which  the  partnership  business  was  con- 
ducted  was  leased  by  the  partners  jointly. 

That  in  a  matter  ot  bank  accommodation  Jacob  Ittman  represented 
himself  as  one  of  the  partners,  and  as  a  partner  obtained  an  exten- 
sion of  time  for  payment;  that  the  deblt«  and  credits  ot  the  partner- 
ship accounts  were  kept,  as  they  had  been  kept  under  tbe  formal 
articles  ot  partnership,  and  that  Jacob  Ittman  received  his  portion 
as  a  partner;  that  he  on  different  occasions  acknowledged  Ma  In- 
terest as  a  partner. 

After  the  sickness  of  his  brother  In  1892,  he  had  entire  charge  ot 
the  bosiness,  to  the  date  of  his  brother's  interdiction  in  June,  1888. 

All  the  testimony,  except  his  own,  shows  that  his  management 
was  that  of  a  partner. 

TTiw  statement  regarding  the  character  of  his  management  is  not 
only  contradicted  by  witnesses,  but  is  inconsistent  with  the  history 
of  the  buslaeas,  as  made  manifest  by  the  books  of  the  firm. 

The  evidence  of  plaintiffBconsistsof  their  accounts  sued  on,  and  the 
notes  signed  by  the  defendant  Arm. 

They  also  offered  the  interdiction  proceedings  in  the  suit  in  which 
one  of  the  defendants  was  interdicted. 
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The  note  of  evidence  was  closed,  and  after  a^nment  of  connsel 
for  both  plaintiffs  and  defendants,  the  case  vas  taken  nnder  advise- 
ment by  the  court. 

While  it  was  nnder  adTisement,  the  executrix  filed  a  supplemental 
and  amended  answer  and  peremptory  exception.  In  wfaloh  she  al- 
leged, in  anbstance,  that  plaintiffs  could  not  recover  on  their  accounts, 
for  they  held  notes  which  had  been  introduced  In  evidence,  and  that 
these  notes  had  been  signed  by  the  late  Oeoi^e  B.  Ittman,  after  he 
had  become  notorlonalj  insane ;  also  that  he  was  thus  affected  at  the 
times  (previooB  to  the  execution  of  the  notes  operating  an  acknowi- 
edgment)  the  gooda,  described  in  the  open  accounts,  were  sold  and 
delivered. 

On  plaintifTs  motion,  averring  that  it  was  not  a  peremptory  excep- 
tion,  but  an  amended  and  supplemental  answer,  it  was  treated  aa  of 
□o  effect  and  excinded  from  the'  record.  The  District  Court  pro- 
nounced judgment  for  the  plaintiffs  and  against  both  defendants  in 
•olido. 

From  the  jadgment  both  defendants  have  appealed. 

BILL    OF    BXCEFTIOIT. 

The  defendant  Jacob  Ittman,  through  bis  counsel,  ai^ues  that  the 
notes  were  signed  by  Oeo^e  B.  Ittmann,  and  that  there  Is  no  allega- 
tion that  they  were  taken  in  error,  that  the  suit  was  brought  against 
the  defendants  as  commercial  partners. 

He  invites  attention  to  the  fact  that,  at  the  opening  of  the  case  he 
interposed  the  objection  that,  upon  the  face  of  the  papers,  it  was  an 
attempt  to  hold  the  defendant  Jacob  Ittman  for  another  person's 
debt,  and  that  the  open  account  bad  been  novated.  That  this  objec- 
tion was  overruled  and  a  bill  reserved. 

Had  the  evidence  supported  the  contention  that  Jacob  Ittman  was 
not  a  partner  and  that  be  was  only  an  employ^,  the  points  urged 
would  be  unanswerable.  The  testimony  leaves  that  theory  of  the 
defence  nnsustained  by  the  facts.  There  was  no  error  committed  in 
admitting  the  testimony  offered  to  prove  that  a  partnership  existed, 
and  Id  not  sustaining  the  plea  of  novation  urged  as  an  objection  to 
the  admissibility  of  the  testimony. 

THB  EXISTENCE  OF  THE   FABTNEBSHIP. 

At  the  risk  of  some  repetition,  we  resume  a  statement  of  the  facts 
regarding  the  partnership,  as  follows: 
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There  was  t,  partaerehip  originally  in  the  name  of  Qeorge  B.  Itt- 
man. 

This  is  tmdlBputed. 

The  property  belonged  to  the  partaera  In  eqoal  sbares. 

There  waa  no  settlement  of  the  partnerehip.  - 

The  partner  Jacob  Ittman  obt^ned  estension  of  time  for  pay- 
ment of  partnership  debts. 

Those  near  him,  occnpying  desks  in  one  of  the  apartments  occa- 
pled  in  condactlng  defendants'  bnsiness,  looked  npon  blm  as  a  part- 
ner, because  of  his  active  management  and  control  of  the  bnsiness. 

He  has  actively  and  interestedly  attended  to  the  bnainess  of  the 
partnership.  He  has  drawn  amonnts  from  the  partnership  fands,  not 
consistent  with  his  statement  that  he  was  an  employ^. 

His  signature  in  one  of  the  books  Jn  evidence,  together  with  that  of 
his  brother  and  copartner,  at  the  end  of  the  statements  of  amount 
received,  indicate,  not  a  receipt  for  wages,  but  on  agreement  between 
partners  as  to  amounts  received  by  one  of  them  from  Che  partner- 
ship funds. 

HAY  HAVE    BEEN  UNKNOWN    AS  A  FABTNBB  AND  YET  SESPONSIBLB. 

With  reference  to  the  knowledge  of  the  creditors. 

The  responsibility  of  a  partner  may  exist,  thougl;  it  was  not  known 
by  the  creditor  tliat  he  was  a  ntember  of  the  partnership. 

Whenever  the  parties  intend  a  partnership  between  themselves, 
they  are,  or  at  least  may  be  held  to  be,  partners  as  to  third  persons. 
Story  on  Partnership,  Sec.  49. 

The  existence  of  a  dormant  partner  may  be  unknown  to  the  cred- 
itor, and  yet  he  may  be  held  liable  to  the  extent  of  his  reeponelbility 
as  a  partner.     Llndley  on  Partnership,  Vol.  1,  p.  389. 

The  secret  partner  can  escape  liability  only  by  the  failure  of  the 
creditors  to  discover  the  relation  he  holds  to  the  business.  Chaf- 
fraix  &  Agar  vs.  Lafltte  &  Co.,  30  An.  631. 

Commercial  partners  are  bonnd  in  aolido.  They  were  commercial 
partners  and  bonnd  for  the  payment  of  the  debt. 


The  other  defendant,  the  execatrix,  could  not  be  heard  to  raise  an 
issue  of  fact  after  the  case  had  been  argued  and  submitted  for  decia- 


NEW  ORLEANS,  MAY,  1894.  895 

Schmidt  A  Ztegler  Ti.  Ittmmn  el  al. 

The  qaeatioD  o(  insanltf,  vel  non,  of  the  late  Oeorge  B.  Ittmui  at 
the  time  the  debt  was  contracted,  was  pnrely  one  of  fact,  and  if  the 
execntriz  desired  to  avail  heraelf  of  that  defence,  it  should  have  been 
seasonabljr  presented. 

Bat  she  contends  that  the  record  In  the  interdiction  proceeding, 
introdaced  in  evidence  by  plaintiffs  withoat  limitation,  established 
more  tbon  the  mere  fact  of  interdiction  and  the  appointment  of  a 
curator. 

This  manifestly  was  the  parpose  of  plalntUta  In  Introducing  this 
record. 

The  omitted  limitatioa  of  the  effect  it  shoald  have  is  seized  opon 
by  the  defendant  as  caase  sufficient  to  enable  her,  some  time  after 
argument,  to  plead  the  abaolnte  incapacity  of  the  defendant  at  the 
dates  the  purchases  were  made. 

We  are  compelled  to  decline  all  consideration  of  an  exception  ten- 
dered, going  to  the  merits  of  the  cause,  on  an  issue  of  tact.  It  was 
really  ananswer.  O.  P.  419,  420;  Boagui  vs.  Anderson,  32  An.  920-, 
Cohn  &  Bruen  vs.  Levy,  14  An.  85G;  Ouilbeau  vs.  Thibodeau,  80  An. 
1099. 

THB  PLBA  IB  CON8IDEBBD  UKDBB  THE  QBNBBAL  I8SUB. 

This  conclosion,  however,  does  not  exclnde  all  consideration  of 
the  defence  presented. 

Had  the  plaintiffs,  while  proving  their  claim  t^^inst  this  de- 
fendant, proved  that  he  was  notorionsly  insane,  the  executrix 
would  have  a  right,  under  her  plea,  originally  Interposed,  of  general 
denial,  to  a  judgment  of  non-  suit. 


THE  ETIDBNCB  DOBS  HOT    FROVB  INSANITY  AT  THB  TIICB. 

There  is  no  proof  of  record  that  he  was  notoriously  insane  at  the 
dates  that  tbe  goods  were  sold  to  the  defendant  firm. 

He  became  ill  in  October,  1892,  and  from  that  time  his  family  se- 
riously considered  his  mental  condition. 

It  was  only  a  short  time  prior  to  his  interdiction  that  bis  mental 
condition  became  generally  known. 

THHKE   WAS  NO  NOTORIOUS    OAUSB    FOB    INTSBDIcnON,   NOB    WAS  IT 
PBOVBD  THAT  PLAINTIFFS  ENBW  OF  ANT  ABBRRATION  OF  UIND. 

It  is  announced  in  French  jurisprudence,  that  acts  anterior  to  the 
Interdiction  may  be  annulled,  it  there  was  notorious  cause  for  In- 


8H  SUPBEBfE  (X>UBT  OP  LOUISIANA. 

Sobmidt  *  Zlegler  vs,  inmaD  «t «]. 

tordicUon  at  their  date.  Oaas.,  11th  of  Much,  1862,  S.  68,  T.  186, 
pp.  68,  684. 

Proof  of  a  notorious  <»tiM  for  interdiction  must  be  made,  In  order 
to  defeat  paTment  of  coods  purchased  at  their  valne  in  dne  coarse 
of  trade.     Laurent,  Vol.  6,  p.  876. ' 

In  the  two  cases  cited  by  connsel  for  the  defendant  (Fecel  va. 
Goinaalt,  82  An.  Bl;  Lagay  vs.  Marston,  32  Ad.  170}  the  inaanl^ 
was  evident  and  the  canses  for  interdiction  weU  known  to  those  who 
were  parties  to  the  contract  annnlled. 

The  records  disclose  an  entirely  different  state  of  facts  in  the  case 

The  mental  condition  of  the  sadly  afflicted  man  was,  so  far 
as  appears  of  record,  a  canse  of  concern  and  sorrow  to  the  family, 
becomingly  andlvolged,  nntU  secrecy  was  no  longer  possible. 

PBICE  OF  OOODa  NOT  ALLOWBD,  PUBCHA&BD  FOR  BUSINBS8,  AFTBS 
CREDITOR  WAS  AWARE  OF  INSANFTY,  ONOB  CAUSE  FOR  INTER- 
DICTION HAD  BECOME  WELL  KNOWN. 

The  defendant,  in  argament,  nrges  that  plaintltts  saed  on  the  notes 
they  hold  and  not  on  their  acconnt.  The  tact  is,  that  they  declared 
on  their  acconnt;  that  without  defence  or  objection  on  that  score, 
they  proved  the  correctness  of  the  acconnt,  and  need  the  notes 
in  corroboration  of  its  correctDesa. 

Had  they  bronght  action  on  the  notes  they  wonld  not  have 
recovered,  for  the  drawer  was  notoriously  insane  on  the  first  day  of 
Jnoe,  1893,  the  date  they  were  made. 

The  insanity  of  George  B.  Ittman  was  notorions  on  the  flnt  day  of 
Jane,  1898,  and  the  fact  known  to  the  plaintiffs  on  that  day. 

The  price  of  the  goods  sold  to  him  and  charged  to  his  acconnt  on 
that,  and  days  subsequent,  can  not,  under  the  law,  he  recovered,  and 
to  that  extent  the  judgment  must  be  canceled,  in  so  tar  as  he  Is  con- 
cerned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  deducting  the  snm  of  ninety-eight 
dollars  and  torty-slx  cents  from  the  amount  of  twenty-twn  hnndred 
and  forty-six  dollars  and  seventy-one  cents  the  executrix  was  con- 
demned to  pay,  and  that  in  all  other  respects  It  be  affirmed,  with 
costs  of  appeal  to  be  paid  by  the  plaintiffs  and  appellees,  and  those 
of  the  lower  court  as  directed  in  the  decree. 
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1.  Wbere  a  part;  irbo  sells  Ills  l>nalnu8a  null  tlie  KOOO  will  tlter«or.  ooutmots  tb 
ha  win  Dot  cngaKS  In  tbe  aunie  tiuBiueaB  In  tbe  same  place  Tot  Are  yenrs.ai 
stipulates.  "  that  In  tbn  event  of  tbe  violation  ot  bis  engagement  In  whole  or 
part,  tbe  damages  Inflicted   upou  tbe  purabaser.  In  cangeqnence  ttiereof,  a 
llQnldated  and  fixed  at  Ave  tbonannd  dollars,  whtcli  be  agrees  to  pay  an  a  pen-     |{ul     ^ 
alty  lor  said  vlolailun,  and  lonsents  tlial  the  purebaser  sball  restrain  bim  by 
injunction.  It  nccesBary,  from  any  attempt  to  TlolnCe  said  engagement,  aa tbor- 
liing  any  court  ot  competent  Jurfsdlclion  to  do  soon  appHoat  Ion ."  his  sobse- 
.laent  violation  of  tbe  agreement  will  not  entitle  tbe  other  party  to  demand  ' 
and  obtain  at  ono  and  the  lame  time  a  Judgment  [or  five  thousand  dollars  and  ■ 

2,  Parties  are  innoh  more  tree  to  make  contracts  than  tbey  are  to  atlpalale  tor 
and  regulate  legal  remedies. 

1.  Wbera  a  party  sues  (or  a  persoualjudguient  tor  Ave  tbouiand  dollars  aatha 
stipulated  penalty,  or  tbe  damages  Bied  and  llqnldated  lor  a  Tlolaliun  In 
whole  or  in  part  of  a  contract,  not  lo  do  certain  business  tor  Ave  years,  and  ■ 
demauda  and  obtains  at  tbe  same  time  againit  the  other  party  an  InlUDCtlon 
r«itra[nlng  him  from  pursuing  ■noh  business  as  an  instrumentality  to  enforce 
speelflc  pertonnance— the  demand,  as  presented  and  flled  with  tbe  two  rem. 
edies  coupled,  is  an  entirety  and  an  inequitable  one.  Tbe  Injanetion  sbnnld  not 
be  allowed.  It  allowed  it  can  not  iif  made  good  nb  itMto  by  a  anbaeqaent  offer 
to  dlBConilnue  u  part  of  tbe  demand.  A  motion  10  dlsscWe  the  Injunction  waa 
correctly  sn stained. 

APPEAL  from  the  Civil  Diitrict  Coart,  Parish  of  Orleana,. 
eiii*.  J. 


Laatrut,  Moore  &  Luce,  Attorneys  for  Plaintiff  and  Appellant,  cite : 
High  onlDJanction,  Sees.  1188-9,  1176;  Bird  VB.  Lake,  1  Hnn.  and 
MiUer,  111;  McCaull  vs.  Btaham,  21  Blatch.  278;  Hardy  vs.  Martin, 
1  Cox'  Eq.  Cases,  26;  Diamond  Match  Co.  vs.  Roeber,  106  N.  Y. 
486;  89  An.  904. 

The  precise  question  submitted  by  defendant  in  tbe  instant  case  was 
tendered  to  and  received  decision  from  the  Supreme  Court  of 
this  State  in  Levine  vs.  Michel,  35  An.  1121,  and  ought  to  be, 
as  we  have  no  donbt  it  will  be,  determinative  of  this  case. 


Oinkelfpiel  &  Hart,  Attorneys  for  Defendant  and  Appellee,  clta: 
C.  C,  Art.  1984,  2126;  88  An.  869;  28  An.  897;  Field's  Law  ot 
I>ainagee,  pp.  142-3. 


SUPREBiB  COURT  OP  LOUISIANA. 


Tbe  opinion  of  the  coart  was  delivered  b; 

KiCHOLi£,  O.  J.  FlatntiS  aod  defendant  were  formerly  partners 
■as  batchers  in  New  Orleans.  The  present  litigation  is  the  result  of 
(he  sale  by  the  defendant  to  the  plaintiff  of  all  the  former's  interest 
in  the  business  of  the  firm,  In  the  stock  fn  trade  and  all  appliances 
and  appurtenances  thereof,  inclndlng  the  tools,  horses,  waeons,  good 
"will,  custom,  patronage  and  certain  enamerat^d  contracts  for  the 
price  of  three  thonsand  dollam,  two  thousand  dollars  of  which  were 
paid  cash,  and  the  balance  represented  by  the  purchaser's  note,  pay- 
able at  six  months. 

The  present  anit  was  instituted  In  October,  1893.  Plaintift,  after 
netting  forth  in  his  petition  the  above  facts,  alleges  that  in  the  con- 
tract it  was  further  stipulated,  as  a  part  of  the  conaideration  for 
the  price  paid,  that  defendant  was  not  to  engage  in  any  similar  busi- 
ness, directly  or  indirectly,  In  the  city  of  New  Orleans,  for  the  period 
-of  five  years,  nor  was  be  to  solicit  busiuess  for  himself  or  for  any 
other  person  or  persons,  eo  engaged  during  the  said  period,  defend- 
-ant  binding  and  obligating  himself,  in  the  event  of  the  violation  of 
«ald  obligation,  in  whole  or  in  part,  to  pay  damages  to  the  plaintiff, 
which  damages  were  by  said  act  Bxed  and  liquidated  at  the  sum  of  five 
thousand  dollars,  defenSant  agreeing  to  pay  said  amount  as  a  pen- 
■alty  for  any  violation  of  the  said  stipulation,  and  that  plaintiff  should 
restrain  him  by  injunction  in  any  attempt  to  violate  said  agree* 
ment. 

He  further  alleges  that  the  interest  conveyed  by  the  defendant 
was  worth  much  less  than  three  thonsand  dollars,  and  that  the  main 
reason  and  consideration  for  the  payment  of  the  three  thonsand 
dollars  was  defendant's  obligation  not  to  engage  in  business  or  solicit 
-orders,  as  before  stated.  He  then  represents  that  defendant  had,  on 
the  27tb  of  September,  1898,  violated  this  obligation  by  opening  and 
-establishing  at  stall  No.  44,  Dryades  Market,  in  New  Orleans,  a  place  for 
the  vending  of  flsh,  poultry,  meats,  etc.,  and  bad  there  sold  the  same, 
and  would  continue  so  to  do  unless  enjoined.  That  by  reason  of  tbe 
said  conduct  plaintiff  had  by  law,  and  by  defendant's  express  agree- 
ment, a  right  to  restrain  him  from  further  conducting'or  pursuing  the 
said  basiuess,  directly  or  indirectly,  and  from  soliciting,  directly  or  in- 
directly, any  trade  or  cnstomers  for  tliat  or  any  other  similar  business. 
That  Inasmuch  as  by  the  stipulations  of  the  act  of  sale  damages  for  the 
violation  of  said  agreement  are  Bxed  and  liquidated  at  the  sum  of  five 
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thonsand  dollars,  platnttlT  is  entitled  to  recover  that  amonot  from 
the  defendant.  He  prayed  for  the  iaJDncdon  to  which  he  averred 
faimaelf  entitled,  and  tor  jndgnient  in  bia  favoi  for  the  enm  of  five 
tboDsand  dollars,  vith  legal  interest  from  jndiclal  demand. 

An  Injunction  was  granted  as  prayed  for,  and  was  dnly  served  open 
the  defendant. 

On  the  10th  October,  at  the  instance  of  plaintiff,  defendant  was 
mled  to  show  caoee,  on  the  12th  of  the  same  month,  why  he  shonld 
not  be  paoisbed  for  contempt  for  having  violated  the  injunction. 
-On  the  same  day  (the  10th)  defendant  moved  to  dissolve  the  injonc- 
Uon  on  the  ground  that  the  petition  showed  no  caose  of  action,  and 
that  the  bond  and  secority  given  for  the  injunction  were  insufficient. 
Tfais  motion  was  fixed  for  trial  tor  the  12th.  The  rule  for  contempt 
and  the  motion  to  dissolve  the  injunction  seem  to  have  been  taken 
np  and  tried  together,  the  tiial  resulting  in  a  Judgment  dissolving 
tbe  injonction.  From  that  action  of  the  court  plaintiff  appealed. 
.Subsequently  to  tbe  taking  of  the  appeal  defendant  died,  and  his 
widow  and  heirs  having  been  made  parties  they  have  asked  in  this 
■court  an  affirmance  of  the  judgment. 

Appellant  insists,  that  believing  he  was  entitled  under  hU  contract 
^to  ask,  at  ono  and  the  »ame  time,  both  a  jadgment,  for  five  thousand 
dollars  by  way  of  damages  or  penalty,  and  an  Injnnction  for  the  por- 
pose  ol  enforcing  defendants'  obligation  not  to  engage  in  bosiness, 
be  had  the  right  to  frame  his  demand  accordingly,  though  possibly 
in  BO  doing  he  subjected  himself  to  being  forced  to  an  election  as  to 
which  of  the  two  claims  he  would  stand  upon,  should  the  court  bold 
that  this  could  not  be  done.  He  complains  that  the  District  Oourt 
by  its  action  cut  him  off  from  a  right  and  power  of  election  which 
belonged  to  him,  even  if  the  two  demands  were  inconsistent,  and 
that  the  court  itself  made  for  him  an  arbitrary  election  which  it  was 
not  authorized  or  warranted  in  making.  He  maintains  before  us  that 
the  two  claims  were  not  iuconsisteut,  and  that  he  can  in  the  prem- 
iBea  legally  exact  both  a  moneyed  judgment  and  an  injunction. 

The  matter  as  presented  to  the  district  judge  was,  on  the  one 
band,  the  ordinary  one  of  a  demand  tor  a  personal  judgment  for  a 
-sum  of  money,  coupled  with  an  injunction,  apparently  accompaoying 
it  as  an  Incidental  remedy,  and  on  tbe  other  a  motion  to  dissolve  that 
Injunction  on  the  face  of  the  papers,  for  the  reason  that  the  petition 
^•howed  no  cause  of  action.     This  motion  was  the  customary  one 
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employed  In  matters  of  InJnnctlOD'  itnd  tbe  expreeaion  that  the  peti- 
tion showed  no  caaae  of  action  had  reference  to  it.  The  motion  as- 
made,  called  simply  tor  an  abaolnte  decision,  either  maintainlDfc  tho 
injunction  or  setting  It  aside.  There  was  nothing  to  intimate  to  tbe 
jodge  that  any  right  of  election  would  be  involved  in  his  decision. 
Flaintiff  did  not  suggest  to  the  court  that  it  should  so  frame  its- 
decree  as  to  save  a  right  of  election.  Possibly  this  might  have  been 
done,  had  the  right  of  electioo  now  claimed  really  existed,  by  a 
conditional  or  contingent  order  of  dissolution ;  but  whether  this  be 
so  or  not,  such  a  right  or  privilege  is  not  shown  by  the  record  to- 
have  been  mentioned  or  hinted  at. 

The  court  was  probably  of  tbe  opinion  that  the  plaintiff  by  asking- 
for  a  Judgment  of  five  thousand  dollars  was  ip»o  facto  in  the  position 
of  having  himself  already  forcedly  made  an  election.  It  may  also- 
well  be  that  an  eTamlnation  of  the  pleadings  and  prayer  as  a  whole 
led  it  to  the  conclusion  (injunction  not  being  necessarily  a  writ  of 
right)  that  the  facts  disclosed  by  the  petition  were  of  a  character 
such  as  to  bar  the  remedy  of  injunction,  independently  of  the  ques- 
tion of  an  election, 

Defendants'  position — sustained  by  the  court  below — is  that  plain- 
tift  in  proceeding  against  him,  and  asking  for  a  judgment  of  five 
tbonsand  dollaA,  abandoned  any  right  which  be  might  have  othtr- 
wise  had  to  an  injunction. 

We  are  of  the  opinion  that  plaintiff  would  have  bad  the  right  to  ao 
injunction  against  defendant  to  enforce  the  obligation  entered  into 
by  him  in  his  contract,  not  to  engage  in  business  in  New  Orleans  for- 
a  certain  time.  This  court  has  so  decided,  in  Levine  vs.  Michel,  35- 
An.  1121  and  there  are  numerous  common  law  authorities  to  the  same 
effect. 

Pilaintitr  concedes  that  he  would  take  this  remedy,  not  by  virtue  of 
any  permission  from  the  defendant,  but  from  tbe  law,  and  says  he 
refers  us  to  the  express  consent  of  the  defendant  to  its  exercise,  a* 
going  to  show  the  Itttentions  of  the  parties  and  to  fix  and  establish 
the  character  of  the  claim  for  five  thousand  dollars. 

Referring  to  the  defence  made  in  the  case  as  mentioned  above, 
plaintiff,  in  his  brief,  says :  "  On  this  proposition  the  authorities  are 
^reed  that  the  test  is  tbe  intention  of  the  parties  to  the  contract,  to 
be  gathered  from  the  contract  itself  in  its  entirety.  Thus,  if  It  shoald 
appear  that  tbe  intention  of  the  parties  to  tbe  contract  was  that  npoa 
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the  payment  ot  a  stipalaled  enm  it  sbonld  be  permiBsiTe  of  tbe  right 
to  commit  the  breach,  and  that  the  atipnlation  to  do  or  not  to  do 
may  then  be  done  or  not  done,  as  the  case  may  be,  then  there  can 
be  no  action  for  tbe  etlpnlated  damages  and  tor  the  specific  per- 
formance also.  But  it,  on  the  other  hand,  tbe  OTident  intention  of 
the  contracting  parties,  as  gathered  trom  the  contract  in  lt«  entirety, 
jB  that  a  specific  pertormance  ot  the  obligation  to  do  or  not  to  do  Is 
the  prime  or  moving  object  or  cause  for  the  contract,  and  that  a 
atipalation  of  a  '  penalty '  for  the  breach  was  intended,  not  as  a  metu- 
ure  of  bad  faith,  bat  aa  an  inducement  to  good  taith,  an  action  will 
lie  to  recover  tbe  penalty  and  an  injnnction  may  go  oat  to  stay  Ibe 
action  complained  ot." 

We  do  not  nDderaLand  the  defendant  to  assert  that  the  contract, 
as  made,  created  a  tacnltative  obligation  entitling  him  of  right 
to  recede  from  his  obligation  not  to  engage  In  boslness  upon  payment 

-of  five  thoneand  dollars,  tbas  depriving  plaintiff  of  any  legal  power 
of  control  over  defendant's  sctiooB  in  that  respect.  Defendant  sets 
np  no  snch  pretension.  We  take  it  that  he  perfectly  well  nnderstood 
and  recognized  that  in  undertaking  to  open  an  establishment  of  his 

-own,  he  did  so  in  express  vielation  of  bis  obligation,  and  not  nnder  a 
conditionally  reserved  right,  and  that  he  well  knew  that  he  sobjected 
himself  to  all  the  rights  and  remedies  which  would  belong  to  the 
plaintiff  as  the  result  of  that  fact. 

What  we  have  to  deal  with  now  la  the  ascertainment  ot  what  those 
rights  and  remedies  are.     We  have  already  said  that  he  could  have 

-checked  the  defendant  by  injunction.  If  he  thought  proper  not  to 
do  this,  he  was  undoubtedly  entitled  to  bring  an  action  gainst  him, 

■  demanding  five  thousand  dollars  damages  as  for  breach  of  contract. 
But  the  question  is,  is  he  entitled  in  this  case  to  do  both.  It  may  be 
true  that  there  are  cases  where  a  primary  obligation  having  been 
entered  into,  and  a  penalty  stipulated  to  insure  its  performance,  the 
obligee  may  properly  sue  for  Che  penalty  and  also  for  the  specific 
pertormance  of  the  obligation;  and  also  cases  where  a  demand  for 

'  the  specific  performance  of  an  obligation  may  be  legally  coupled 
with  a  demand  for  liquidated  damages  resulting  from  its  breach. 
We  confine  ourselves  to  seeing  whether  the  present  case  falls  within 

-one  or  the  other  of  those. classes  without  attempting  to  discuss  or 

-  define  what  those  classes  are. 

In  An.    2125  of   the   Civil   Code  it  is  declared  that  "the  penal 
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clanae  is  the  compeosallon  for  th«  damages  which  the  creditor  bub- 
taios  by  the  Don- exec otlon  of  the  principal  obligation.  He  can  not 
demand  the  principal  and  the  penalty  together,  unless  the  latter  he- 
stipulated  for  the  mere  delay,"  and  in  Art.  2127,  that  the  conrta  are 
authorized  to  modify  the  penalty  when  the  principal  obligation  ha» 
been  partly  executed,  except  in  case  of  a  contrary  agreement. 

The  fifth  paragraph  of  Art.  1934,  C.  C,  referring  to  damages  aris- 
ing from  breach  of  contract,  saya:  "Where  the  parties  by  tbeir 
contract  have  determined  the  sum  that  shall  be  paid  as  damages  for 
its  breach,  the  creditor  must  recover  that  sum,  but  is  not  entitled  to 
more.  But  when  the  contract  is  executed  in  part,  the  damagea- 
agreed  on  may  be  reduced  to  the  loss  really  suffered,  and  the  gain  of 
which  the  party  has  been  deprived,  unless  there  has  been  an  express- 
agreement  that  the  sum  fixed  by  the  contract  shall  be  paid  even  on 
a  partial  breach  of  the  agreement." 

With  these  provlslouB  of  the  law  before  ne,  let  us  referto  the  terma 
of  the  special  contract.  The  act  between  the  parties  referring  to  the 
obligation  assumed  by  the  defendant  not  to  engage  in  basinesa  says: 

"  In  the  event  of  the  violation  of  this  obligation  in  whole  or  ih 
PART  the  damages  inflicted  upon  the  purchaser  or  his  assigns  in  con- 
sequence thereof,  are  hereby  liquidated  and  fixed  at  the  sum  of  fiT» 
thoQsand  dollars,  collectible  in  any  court  of  competent  JnrisdictioD, 
and  the  vendor  agrees  to  pay  said  amount  as  a  penalty  for  said  vior 
lation.  He  further  consents  that  the  purchaser  shall  restr^n  bim 
by  injunction,  if  necessary,  for  any  attempt  to  violate  said  engage- 
ment, hereby  authorizing  any  court  of  competent  jurisdiction  on  the 
application  of  said  purchaser  and  according  to  law." 

In  examining  the  clanses  of  this  contract  the  words  "  in  violation 
of  this  obligation  in  whole  ob  in  part,"  which  we  have  ourselves 
italicized,  are  opecially  noticeable.  By  the  contract  the  sum  of  five 
thousand  dollars  was  fixed  as  the  damage  which  would  be  Inflicted 
on  the  purchaser,  or  the  penalty  which  would  be  imposed  upon  tba 
vendor  independently  of  the  extent  or  duraffon  of  the  breach,  whether 
it  should  cover  an  hour,  a  day,  or  the  whole  five  years  daring  whicb 
this  obligation  was  stipulated  to  continue.  Let  the  time  be  long  or 
short,  let  the  actual  damage  be  lai^e  or  small,  the  parties  contracted 
for  the  payment  to  the  plaiutifT  of  the  sum  of  five  thousand  dollars, 
and  withdrew  from  the  courts  a  power  of  reduction  or  modification. 
By  express  agreement  the  bare  fact  of  a  viotation  of  the  obligation'  by 
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tfae  defendADt  entailed  apon  him  a  liability  to  pay  plaintiff  tlie  IdH 
amonnt  agreed  apoD. 

Let  aa  now  tnm  to  other  articles  ot  the  Code  relative  to  breache» 
of  contract  and  see  what  their  provisions  are.  We  quote  some  of 
them  in  full,  italicizing  certain  words,  as  we  have  already  done  in 
case  of  artjclea  already  copied. 

Art.  1926.  "  On  the  breach  ot  any  obligation  to  do  or  not  to  do, 
the  obligee  is  entitled  either  to  damages,  or,  in  cases  wbtch  permit 
it,  to  a  epeeiJU:  performance  ot  the  contract  at  his  option,  or  he  may 
reqnire  ihe  dissolution  of  the  contract,  and  In  all  these  cases  damages 
may  be  given  where  they  have  accrued  according  to  the  mles  es- 
tabliabed  in  the  following  section:" 

Art.  1927.  "  In  ordinary  cases,  the  breach  of  snch  a  contract  enlttle* 
the  party  aggrieved  only  to  damages,  bat  mhere  thU  would  be  an  ade- 
quate comperuation,  and  the  party  has  the  power  of  performing  the 
contract,  he  may  be  condemned  to  a  specific  performance  by  means 
prescribed  in  the  laws  which  regulate  the  practice  of  the  conrta." 

In  City  and  Levee  Board  va.  Railroad  Co.,  44  An.  67,  this  coDrt 
said:  "  It  Is  only  when  no  adequate  compensation  can  be  made  in 
damages  that  courts  in  this  State  can  decree  a  speciBc  performance 
of  a  contract.  The  decree  can  not  be  demanded  asa  matter  of  right. 
It  rests  largely  upon  judicial  discretion  not  arbitrarily  exerciaed,  but 
according  to  the  soundest  principles  of  equity  and  jnatice." 

The  Injunction  which  issued  In  this  case  was  adopted  as  an  instra- 
meotality  by  and  through  which  to  enforce  the  "  specific  perform- 
ance" of  defendant's  obligations,  and  the  propriety  of  its  issuance 
and  its  perpetuation  must  be  viewed  from  that  standpoint.  Specific 
performance,  as  we  have  just  seen.  Is  not  demsndable  as  a  matter 
of  right,  and  under  Art.  1927  it  is  not  granted  where  the  parties 
have  provided  for  adequate  compensation  in  case  of  breach.  Such 
is  precisely  the  condition  ot  the  parties  to  this  litigation.  They  have 
themselves  fixed  upon  five  tboasand  dollars  as  being  an  amonnt  ' 
BuGBclent  to  Compensate  plaintiff  for  a  violation  during  the  whole 
five  years  to  which  the  contract  refers. 

If  damages  had  been  liquidated  in  the  contract  at  so  much 
per  day,  or  per  month,  and  plaintiff,  at  the  end  of  two  or  three 
months,  bad  sued  defendant  for  the  amonnt  of  the  past  due  accrued 
and  ezij^ble  damages,  coupled  with  an  injunction  against  further 
continued  violation  of  his  obligations,  a  very  different  case  would 


8UPREME  COURT  OP  LOUISIANA. 

Solodinn  T8.  Dleteiitbal. 


have  been  preMoted  than  Chat  which  Is  aclaally  before  as.  The 
contract  between  these   parties  was  entered  into  on  the   IStb  of 

.  July,  1892.  The  first  infraction  of  the  same  by  defendant  is  mentioned 

.  aa  having  occurred  on  the  27tb  of  September,  1893,  and  this  snit 
in  which  plaintilt  aned   defendant   for  five   thousand   dollars  and 

'  caused  an  injunction  to  iasae  against  him,  prohibiting  him  from  en- 
g^ing  fnrthe^la  tbe  busineas  of  butchering,  was  Institnted  on  the 
4th  of  October  following — only  seven  days  after  the  Brst  violation  by 
defendant  of  his  engagement.  If  plaintiff,  after  taking  oat  an  injunc- 
tion, had  maintained  it  in  force  tor  one  or  two  years,  and  had  then 
Tolantarily  dismisBed  it,  or  discontinned  it,  he  would  still  be  entitled, 
under  his  contract,  to  a  judgment  for  five  thousand  dollars,  and  de- 
fendant would  be  entitled  to  no  credit,  either  lor  the  period  between 
the  date  of  the  contract  and  its  Brst  infraction,  during  which  time 
his  contract  stipulations  would  have  been  observed  voluntarily  by 
him,  nor  credit  for  the  enforced  observance  of  those  obligations, 
tbrongh  the  injunction,  from  the  time  of  the  iaenlng  of  the  injunction 
np  to  that  of  its  discontinuance. 

We  do  not  think  such  harsh  and  unreasonable  results  should  be 
permitted  to  be  brought  about  by  the  courts  through  a  remedy 
which  is  discretionary  with  them  in  its  application.     The  agreement 

-  of  the  parties  in  this  matter  is  of  no  importance.  Parties  are  macb 
more  free  to  make  contracts  than  they  are  to  regnlate  and  stipulate 

.«s  to  the  legal  remedies.     16  An.  246. 

The  demand  as  presented  and  filed,  with  the  two  remedies  conpled, 
-was  an  inequitable  one  and  an  entirety,  and  the  injunction  should 
not  have  been  allowed — it  could  not  now  be  given  life  to  and 
legalised  ab  initio  by  an  offer  to  discontinue  a  part  of  the  demand, 

'  even  had  such  an  offer  been  made,  which  it  has  not.  Tbis  view  of 
matters  relieves  us  of  any  attempted  classification  of  the  obligation 
which  the  parties  entered  into  from  examining  to  see  whether  there 
is  a  dilTereDce  between  the  liability  of  five  thousand  dollars  provided 
for  considered  as  a  "  penalty  "  and  the  same  liability  considered  as 
"  liquidated  damages."  And  if  such  ther-  should  be,  to  distinguish 
between  the  effects  of  tbe  one  and  those  of  the  other.  Our  judgment 
in  this  case  would  not  be  altered  by  reason  of  any  distinctions  of  that 
kind. 

Plaintiff  informs  us,  the  defendant  is  now  Insolvent  and  '  a 
judgment  against  him  would  serve  no  nsefnl  purpose.     The  possi- 
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%iltty  of  defendant's  fatnre  inaolreDcj'  waa  a  matter  which  ahonld 
have  been  foreseen  and  gaarded  aKatnst  by  proper  aecarity — the 
plaintiff  did  not  deem  this  aecarity  necessary  at  the  time  of  the 
contract. 

The  case  of  Stafford  ts.  Shortreod,  reported  in  17  Northwestern 
Rep.  766,  reeemblee  the  present  in  many  of  its  features.  In  that 
case  the  Supreme  Court  of  Iowa  held,  that  "where  a  party  who  sella 
his  bnainesB  and  the  good  will  thereof  contracts  that  he  will  not  carry 
on  the  same  bnsiness  at  the  place  of  sale,  or  within  a  certain  distance 
thereof  for  three  years  '  under  penalty  of  one  hundred  dollars,'  and 
violates  this  agreement,  the  only  remedy  is  an  action  to  recover  the 
amoant  named  in  the  contract,  and  in  such  an  action  an  injunction 
to  restrain  the  continnance  of  such  business,  in  violation  of  the  con- 
tract, can  not  be  granted." 

In  that  case,  as  in  tbls,  it  was  contended  that  the  defendant  was 
insolvent.  The  court  said:  "  It  is  to  be  presumed  that  the  ptaiutiS 
made  his  contract  with  fall  knowledge  of  defendant's  financial 
standing  and  ability  to  discbarge  his  obligations.  If  he  had  doubta 
upon  that  question  he  should  have  required  some  security  to  protect 
himself  against  any  damages  which  he  might  sustain  by  reason  of  the 
failure  to  obaerve  bis  agreement.  As  be  took  the  defendant's  prom- 
ise to  pay  bim  one  hundred  dollars  it  defendant  should  violate  his 
.agreement,  be  can  not  ask  mare  than  the  ordinary  process  of  the  law 
to  enforce  payment.  The  amount  which  the  defendant  agreed  to 
pay  is  in  the  nature  of  stipulated  damages.  It  can  not  be  regarded 
as  a  penalty,  because  the  actual  damages  which  plaintiff  may  sustain 
by  a  violation  of  the  agreement  most,  in  the  nature  of  things,  be 
subject  of  mere  conjecture.  They  can  not  be  established  by  evidence 
even  approximately.  Section  3S86  of  the  Oode  has  no  application  to 
a  case  like  this.  It  is  therein  provided  that  in  all  cases  of  breach  of 
contract  or  other  injury  where  the  party  injured  is  entitled  to  main- 
tain  and  has  brought  an  action  by  ordinary  proceedings,  be  may  in 
the  same  cause  pray  and  have  a  writ  of  injunction  as ainst  the  repeti- 
tion or  continuance  of  such  breach  of  contract  or  other  injury  •  '  • 
In  this  case  there  can  be  no  repetition  or  conltnu&nce  of  a  breach  of 
the  contract,  because  when  the  defendant  commenced  to  work  at 
blacksmithlng  at  Pottsville  he  incurred  the  whole  liability,  which  waa 
to  pay  plaintiff  the  one  hundred  dollars." 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  correct, 
■and  it  is  therefore  hereby  affirmed. 
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No.   11,489. 
MABY  B.   PALMBB  VB.   J.   J.    KUHN. 
A  paper  In  the  nature  □(  a  oouater  letter  (o  the  ellect  tliac  tbe  perioii  executing 
it  has  DO  Inlerest  In  certain  property  appareotl;  conveyed  to  her  b;  snthentlo 

act  JsettecMTe  as  a  reDanclatlon  o[  title,  and  protects  the  parchuer  acquiring 
th«  propertT  team-  the  party  In  whose  favor  the  ren  unci  all  on  la  made.  Civil 
Code,  Arts.  3339, 22ln,  22111  7  1«.  ISli  10  La.  411. 
The  appellant,  In  good  falcb,  seeking  In  this  court  the  determination  ot  a  question 
affei-ting  bis  rights  will  not  be  made  to  pay  damages,  merely  because  Ibe  sup- 
posed qaeatlons  admitted  ot  easy  solution  without  nppeal. 

APPEAL  from  tbe  Civil  District -Coart,  Parish  or  Orleaus. 
EllU,  J. 

F,  L.  Richardson  Attorney  for  Plaiotifl  aod  Appellee. 


J.  B.  Boaaer,  Jr.,  Attorney  for  Detendant  and  Appellant. 


The  opinion  of  tbe  court  was  delivered  by 

Miller,  J.     Defendant  appeals  from  the  judgment  of  the  lower 
court  adjudging  that  he  shall  comply  with  the  adjudication  to  him  ot 
certain  property  ot  plaintiff. 
The  defence  is  that  the  title  tendered  by  plaintiff  Is  not  satisfac- 

.  tory.  It  appears  that  plaintiff  once  executed  a  deed  of  the  property 
to  her  dnngbter.  But  soon  after  her  daughter  signed  a  paper  to  tbe 
effect  she  had  no  Interest  In  tbe  property,  "  waiving  ownersbip  of 
the  same"  and  declaring  the  property  is  hereby  retarned  to  her 
mother.  This  paper  is  under  private  signature,  but  Is  proved  and 
has  been  on  record  since  1887.     This  paper  and  a  letter  from   an 

I  attorney  o(  the  sister  ot  the  daughter,  to  whom  the  mother  once 
made  tbe  deed,  asserting  an  Interest  1b  the  property,  is  the  basis  of 
the  defence.  Tbe  sister,  on  whose  bebalt  the  letter  was  written,  in- 
tervened in  this  salt,  offered  no  proof  in  the  lower  court  and  filed 
no  brief  bare.  Tbe  paper  or  counter  letter  la  none  the  less  effective, 
because  nnder  private  signature.  Civil  Code,  Arts.  2289,  2240,  2242; 
7  La.  151 ;  10  La.  411.  The  title  tendered  by  plaintiff  is  hence  incon- 
tesUble.    Besides,  tbe  heir  of  tbe  daughter  ot  the  plaintiff,  on  whoso 
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b«balf  the  attorney's  letter  was  written,  being  a  party  to  this  anit, 
is  bonnd  by  tbe  JadEment  and  that  protects  defendant. 

We  are  not  disposed  to  enconrage  unnecessary  appeals,  bnt  where 
the  litigant  in  good  faith  comes  to  this  court  for  tbe  determlnatloa 
of  qoeBtiona  affecting  his  rights,  be  sboald  not,  we  think,  be  mulcted 
in  damages,  merely  because  the  supposed  qnestions  admitted  of 
easy  aolatlon  without  appeal.  The  case  in  our  opinion  la  not  one  In 
which  damages  sbonld  be  given. 

It  ia  therefore  adjudged  and  decreed  that  the  judgment  of  tbe 
lower  court  be  affirmed  with  costs. 


THK  STATB  op  LOtJIStAKA  VS.  Dasylva  Couboibb. 
Od  appeal  froio  a  JudgmeDt  ol  the  Heoonler's  Court  ot  tbe  Clt;ot  New  Orleans 

andlDg  a  peraoD  guilty  ol  baviag  violuted  an  ordinance  of  that  alty,  and  Im. 
pOBlDg  upon  the  party  cbarged,  aa  provided  for  In  the  ordinance,  a  flno  ol 
twenty -flye  doltan.  or  on  default  ol  payment  Imprisonment  tor  thirty  days,  the 
ease  ie  not  before  tbe  Supreme  Court  generally,  but  only  upon  the  restricted 
Issue  of  the  CODStltutlonallty  and  legality  of  tbe  fine  and  penalty  Imposed  by 
Ibe  municipality;  Iherefore  11  can  not,  wbeu  that  remedT  Is  reaorted  to,  exam- 
ine into  and  pais  upon  the  Queallon  an  to  whether  Che  person  who  presided  at 
Ibe  trial  and  rendered  and  elgned  the  Judgment  was  legally  authorised  so  to  do; 

cused  la  tbat  under  tbe  charge  as  made,  and  the  evidence  as  recelrod,  tbe  Judge 
has  aenleuced  blm,  not  under  an  lllegiil  ordinance,  but  without  tbe  aathorlty 
really  of  any  ordlbuncentalt,  and  therefore  without  warrant  of  law. 

APPEAL  from  the  First  Recorder's  Conrt,  Otty  of  New  Orleans. 
Adamg,  J. 


M.  J.  Cunningham,  Attorney  General,  and  C  H.  &  C.  C.  huzenberg, 

for  tbe  State,  Appellee : 

Ordinance  No.  92,  C.  S,,  of  tbe  City  of  New  Orleans,  making  it  un- 
lawful for  any  one  to  sell,  barter,  exchange,  or  otherwise  dia- 
poae  of  any  lottery  ticket  or  token  of  any  kind,  is  a  legal  and 
constitutional  ordinance. 

In  appeals  from  convictions  under  City  Ordinances  the  jurisdiction  ot 
the  Supreme  Court  ia  confined  to  an  examination  and  determi- 
nation of  the  legality  and  constitutionality  ot  the  City  Ordinance 
under  which  the  said  Que  or  imprisonment  was  Imposed.  With 
the  affidavit  and  tbe  facts  set  forth  in  it,  and  with  the  evidence 
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stale  vs.  Courotor, 

in  the  cue  on  which  the  Recorder  founded  hia  jodgment,  the 

Supreme  Oonrt  htu  nothing  to  do. 
Any  one  of  the  Recorders  pro  (em.  can  preside  over  any  Recorder 

Oonrt  of  the  Oity  of  New  Orleans  in  the   event  of  sicknesa, 

absence,  or  Buapenaion  of  the  Recorder. 
If  an  agent  of  an  illegal  lottery  company  pays  the  prize  drawn  by  an 

Illegal  lottery  ticket  tor  the  said  illegal  lottery  ticket,  the  said 

agent  "  diaposes  "  of  said  illegal  lottery  ticket  nndet  Ordinance 

No.  92,  G.  S. 

Lionel  Adams  made  oral  argument  bnt  filed  no  brief. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLa,  0.  J.  The  defendant,  charged  with  having  violated  an 
Ordinance  of  the  Oity  of  New  Orleans,  was  tried  (□  the  First  Record- 
er's Gonrt  of  that  Oity,  found  guilty  and  seutenced  to  pay  a  fine 
of  twenty-five  dollars,  or,  in  default  of  payment  of  said  fine,  to 
Imprisonment  in  the  pariah  prison  for  the  term  of  thirty  days.  The 
trial  was  conducted  before  and  the  judgment  rendered  and  signed 
by  Samuel  Levy,  signing  himself  acting  judge  of  the  First  Recorder's 
Court  of  New  Orleans.     The  defendant  has  appealed. 

The  affidavit  on  which  he  was  arrested  charges  "  that  on  the  ISth 
day  of  October,  1S93,  at  about  —  o'clock  — .  m.,  on  Baronne  street, 
between  Oravier  and  Union  streets,  in  this  District  and  Oity,  one  to  be 
pointed  out,  did  then  and  there  violate  Ordinance  No.  92,  0.  S.,  rel- 
ative to  illegal  lottery  tickets,  by  cashing  or  paying  a  prize  supposed 
to  be  drawn  by  a  ticket  of  an  illegal  lottery  company,"  wherefore 
deponent  charges  the  accused  with  violating  Ordinance  No.  92,  0. 
S.,  and  prays  that  he  be  arrested  and  dealt  with  according  to  law. 

The  affidavit  was  taken  before  T.  B.  Adams,  signing  as  Assistant 
Recorder. 

Before  trial  defendant  pleaded  (I)  "That  Samuel  Levy,  a  resident 
of  the  Fifth  District  of  the  City  of  New  Orleans  is  not  competent  to 
sltandact  as  a  Recorder  pro  tern,  in  and  for  the  First  Recorder's  Gonrt 
for  the  City  of  New  Orleans;  (2)  Because  the  affidavit  seta  oat  no 
offence  known  to  the  law." 

The  Court  overruled  th^ae  pleas,  and  defendant  excepted  to  the 
ruling. 
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Ordinance  No.  92  referred  to  is  as  follows: 

1.  That  U  shall  be  unlawful  for  aoy  person  or  persona  to  sell,  bar- 
ter, exchange  or  otherwise  dispose  of  any  lottery  ticket,  or  token, 
policy,  combination,  device,  or  certificate,  or  tractioDal  part  thereof, 
in  any  lottery  drawn,  or  to  be  drawn  in  or  ont  of  the  city  of  New 
Orleans,  Doless  the  eame  he  dnly  anthorlzed  by  the  laws  of  the  State 
of  Lonlsiana. 

2.  That  any  pereon  or  persons  violatinx  the  provisions  of  this 
ordinance  shall,  npon  conviction  before  the  Recorder  within  whose 
jnrlsdiction  the  offence  was  committed,  be  condemned  by  said  Re- 
corder to  pay  a  fine  of  twenty-flve  dollars  for  each  offence,  and,  la 
defanlt  of  payment,  to  impriftonment  for  not  less  than  twenty  nor 
more  than  thirty  ilays. 

Iq  the  Jndg^ent  appealed  from  it  is  declared  that  "  cODSidering 
the  evidence  adduced  and  the  provisions  of  Ordinance  No.  92,  C.  S., 
the  Court  adjudges  the  said  Dosylva  Conrcier  to  be  gnilty  of  having, 
ou  the  16th  of  October,  1898,  on  Baroane  street  between  Oravier  and 
Union  streets,  violated  Ordinance  No.  92  relative  to  Illegal  lottery 
tickets,  by  cashing  or  paying  a  prise  supposed  to  be  drawn  by  a  ticket 
of  an  illegal  lottery  company." 

Defendant  ni^es  upon  us  that  we  should  reverse  the  judgment  for 
the  reason  that  Samuel  Levy,  who  presided  at  the  trial,  was  not 
competent  to  sit  and  act  as  a  Recorder  pro  tern,  in  an<)  for  the  First 
Recorder's  Court  for  the  City  of  New  Orleana,  he  being  a  resident  of 
the  Fifth  District  of  the  City  of  New  Orleans. 

Assuming  this  exception  to  be  well  founded  in  law  and  tact,  we 
wonld  not  be  authorised  in  this  proceeding  to  so  declare.  This  case 
is  before  as  on  appeal,  not  generally,  bnt  on  the  special  restricted 
issue  of  "  the  constitutionality  and  legality  of  the  fine,  forfeiture  or 
penalty  of  a  municipal  corporation."  We  can  not  extend  oar  inqui- 
ries beyond  that  issue.  This  Court  reversed  the  Judgment  of  the 
District  Court  in  two  criminal  cases— State  vs.  Philips,  27  An.  663, 
and  State  vs.  Prits,  Id.  68a — upon  an  assignment  of  error  involv- 
ing the  competency  of  the  person  who  presided  as  judge  ou  the  trial 
of  those  cases,  bnt  the  Supreme  Court  bad  full  and  complete  appel- 
late larisdiction  over  them  for  all  purposes. 

Defendant  next  contends  that  the  judgment  should  be  reversed  for 
the  reason  that  the  aflSdavlt  on  which  he  was  tried  sets  out  no 
offence  known  to  the  law,  but  that,  it  the  ordinance  was  intended  to 
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State  TB.  Oouniier. 

and  did,  as  a  matter  o(  law,  by  implicatloii  prohibit  the  oot  com- 
plained of  agoinat  the  detendaQt,  in  that  reapect  the  ordinance  was 
null  and  void,  for  the  reoeoa  that  the  pnrpoae  of  the  Oommon 
Ootincil  was  not  disclosed  by  the  prohibitions  of  the  ordinance,  and 
that  the  object  of  the  ordinance  was  not  set  tottb  either  in  the  title 
or  in  its  enacting  claase,  and  that  therefore  defendant  was  deprived 
of  his  constltntlonal  right  to  be  informed  ol  the  nature  and  oanae  of 
the  accnsatloo  against  him. 

This  sania  objection  was  iaterposed  in  tbe  Recorder's  Conrt,  after 
the  cue  was  tried  bnt  before  jadgment  was  rendered  therein. 

In  the  brief  for  the  prosecatlon  the  title  of  the  ordinance  is  said  to 
be  "An  ordinance  tor  the  purpose  of  carrying  out  the  provisions 
contained  in  paragraph  12  of  Sec.  8  of  the  preaent  Oity  Oharter," 
thongh  the  copy  in  the  record  Is  headed  "Unlawfoi  Sales  of  Lottery 
Tickets."  Whether  it  be  one  or  the  other,  we  think  the  objection 
which  defendant  contingently  raises  as  to  the  title  not  well  founded. 
We  know  of  no  law  extending  the  provtsionB  of  Art.  29  of  the  Oon- 
atltntion  so  as  to  make  them  cover  municipal  ordinances. 

We  do  not  think  that  the  qnestions  which  the  defendant  seeks  to 
have  this  court  pass  upon  can,  as  presented  to  it  in  this  case,  be  ad- 
judicated Qpon. 

The  affidavit  charges  the  defendant  with  having  violated  Ordinance 
No.  82,  0.  S.,  and  accompanies  or  bases  the  chaise  upon  specifica- 
tions set  out.  The  sufficiency  of  the  affidavit  is  not  before  us.  Ab 
matters  stand,  tbe  complaint  of  the  defendant  ie  not  that  the  ordi- 
nance itself  is  Illegal  or  an  constitutional,  but  that  the  Recorder  bas 
made  the  ordinance  apply  to  a  case  outside  of  the  terms  thereof  and 
not  covered  by  it.  In  other  words,  that  under  the  charge  as  made 
and  under  tbe  evidence  as  received  the  judge  baa  sentenced  him, 
not  under  an  Illegal  ordinance,  but  without  the  authority  really  of 
any  ordinance  of  the  city  at  all,  and  therefore  without  warrant  of 
law.  If  this  be  true,  defendant  was  not  without  remedy,  but  the 
remedy  was  not  by  appeal  in  the  respects  we  have  just  been  allnd- 
ii^  to,  as  bas  been  attempted  here.  There  being  no  question  before 
OS  within  oar  appellate  jurisdiction,  the  appeal  is  dismissed. 
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No.   11.428. 


40    B11 


SuccBBBioN  o^  Jacob  Von  Hovbm.  T!~5iT| 


^berea  person  In  h[«  wliL  bfi<|ueathi  i 

kccount  for  sll  property  left  by  the  testator  i 
specially  bequeslbed  to  ber,  and  to  pray  tbat  ehe 
the  same  In  aach  msnner  and  to  aueb  persons  ss  4 
UDdvr  tbe  lenua  of  tbe  will  and  the  law.  Tbe  hi 
parties  to  tbli  aoooanl  aed  demaad.  and  tbey  ba' 
■Tillable  all  objeotlona  wblch  tbey 


Ob]«ollOns  to  tbe  speoiat  legacy  to  the  wife  as  being  In  excess  of  wbatoould  ba 


bequoBtbed  to  ber  by  ber  husband,  can  be  nrged 
objections  to  the  Items  of  tbe  InTeotory,  as  being 
too  low.    C.  P.  lOW, 


lis  death,  Including  that  J 
authorized  to  dispose  of    | 

bellcTes  should  be  made  — 
must  be  olted  aad  made 

I  tbe  legal  right  to  make 
by  opposltloDS  thereto. 


APPEAL  riom  the  Civil  District  Oonrt,  Parish  of  Orleans. 
RighUtr,  J. 

B.  R.  Forman  Attorney  lor  Executrix  et  als.,  PlaintiSa: 
An  beir  can  not  require  that  property  given  as  a  particnlar  legacy 
be  applied  to  pay  debts,  when  there  is  more  tbao  enoi^h  of 
other  property. 
When  a  widow  In  community  and  executrix  and  an  heir  file  a 
schedule  of  debts,  and  show  there  are  debts  to  be  paid  and,  ex- 
eluding  the  legacy,  no  money  to  pay  them,  and  demand  an 
order  of  Bale  of  enough  property  to  pay  the  debts,  and  at 
the  same  time  demand  that  the  residue  of  the  property  be  sold 
to  effect  a  partition,  and  tbe  only  other  heir  admits  that  the 
property  can  not  be  divided  in  kind,  and  praye  for  a  partition 
by  licitation,  a  Judgment  ordering  a  sale  of  all  the  property  not 
included  in  the  particular  legacy  and  reserving  all  other  Issaes 
is  an  interlocutory  order  from  which  no  injury  follows,  and,  be- 
ing in  accord  with  appellant's  prayer,  she  can  not  appeal.  At 
all  events  on  the  pleadings  and  admissions  the  judgment  should 
be  affirmed. 
"When  there  is  no  prayer  to  reduce  a  donation  to  the  disposable  por- 
tion, and  no  such  Issue  is  made,  a  defendant  in  a  petition  to  sell 
property  to  pay  debts  and  to  effect  a  partition  has  no  right  to 
demand  that  her  right  to  bring  action  to  reduce  tbe  donation  be 
reserved  to  her.  ■. 
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Wben  a  com  has  been  tried  on  evidence  (reeljr  admitted  and 
decided,  the  renrration  ot  rl)(hta  of  action  B«t  ap,  bnt  not 
formally  decided,  would  be  a  matter  in  the  sound  dlecretioif 
ol  the  trial  jndge,  and  bis  failure  to  make  a  reservation  not 
asked  is  no  error  in  law. 

It  wonld  he  error  in  ench  a  case  for  a  jndge  by  snch  a  reservation  tO' 
make  a  suggestion  of  an  action  In  disregard  of  filial  dnty,  which 
bad  never  been  bionght. 


Henry  P.  Dart  Attorney  for  Heir,  Appellant; 
Where  an  Issue  is  distinctly  raised,  looking  to  the  rednction  of 
a  will  as  in  excess  of  the  disposable  portion,  it  is  an  error 
tor  the  court  to  reserve  said  objection  to  be  urged  against  the 
executor's  account.  Such  a  claim  most  be  made  by  direct  ac~ 
Uou.     10  An.  28;  C.  C.  1604  «(  geq. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Jacob  Von  Hoven  died  on  the  9th  of  February, 
1893.  He  left  surviving  hi m  two  daughters,  iesue  of  hia  flrat  mar- 
riage, and  a  widow.  He  left  a  will  dated  October  81,  1890,  by  which 
be  bequeathed  to  his  widow  certain  real  and  personal  property, 
and  appointed  her  executrix  without  bond  bat  without  seisin.  She 
accepted  the  executorship,  and  with  the  consent  ot  Magadellna  Von 
Hoven  (wife  of  Edward  Engtebrecht) ,  one  of  the  heirs,  she  admin- 
istered the  succession,  the  property  of  which  was  inventoried  under 
an  order  of  court,  on  the  18th  of  February,  1893, 

On  the  16tb  ot  March,  1898,  the  widow  as  testamentary  execatrix 
and  widow  in  community,  Joined  by  Mrs.  Englebrecht,  presented  a 
petition  to  the  court,  in  which  they  declared  that  they  annexed 
thereto  a  detailed  statement  of  the  estimated  debts  and  liabilities  of 
the  succession,  and  alleged  that  the  bricks  left  and  the  outetandlng 
accounts  would  not  realize  enough  to  pay  the  debts;  that  it  was 
necessary  to  sell  property  to  pay  debts,  because  the  movables  and 
money  left  by  the  deceased  were  given  as  a  particular  legacy  to  th» 
widow,  and  that  certain  landed  properties  (describing  them)  were  ac- 
quired during  the  last  community,  and  one-half  belonged  to  the  widow^ 
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u  a  widow  in  community,  which  community  ahe  accepted  under 
benefit  of  inventory.  That  both  petitioners  were  nnwilllng  to  hold 
the  same  In  common  with  Louisa  Voq  Hoveu  (wife  of  Caslmlr  Mul- 
ler),  the  other  heir  of  Jacob  Von  Hoven,  and  that  ft  was  necesBsry 
to  Bell  the  property  in  order  to  settle  the  commanity,  and  that  it  - 
could  not  be  divided  in  kind  without  greatly  depreciating  ite  valae, 
and  that  it  was  necessary  to  sell  certain  specified  real  estate  belong- 
ing to  the  separate  estate  ot  the  deceased  to  pay  debts,  petitioner, 
Harle  Englebrecht,  averring  that  she  was  unwilling  to  hold  said  prop- 
erty In  comtBoii,  and  that  this  can  not  be  divided  in  kind  without  a 
depreciation  ot  valae,  and  that  she  could  not  come  to  ary  agreement 
with  reference  to  a  partition  with  ber  sister,  Louisa  Von  Hoven.  In 
view  of  the  premises,  petitioners  prayed  that  Louisa  Von  Hoven  be 
cited  and  that  enough  of  the  property  described  be  ordered  to  ba 
sold  to  pay  debts;  that  experts  be  appointed  to  report  whether  or  not  ■ 
the  residue  of  the  property  not  ordered  to  be  sold  to  pay  debts,  and 
not  included  in  the  particular  legacy  to  the  widow,  can  be  con- 
veniently divided  in  kind  without  a  depreciation  of  its  valne,  and  if 
they  BO  report  or  the  same  be  admitted  by  the  defendant,  Louisa 
MuUer,  that  a  decree  for  ai  sale  be  made,  aLd  in  any  event  that  a 
decree  or  partition  be  made  of  all  the  property  of  the  succeesion  not  - 
Mid  to  pay  debta,  and  not  inclnded  in  the  particular  legacy  to  the 
widow.  That  enough  of  the  proceeds  be  left  in  the  hands  of  the 
ezecntrlz  to  pay  the  debts  and  liabilities,  and  the  residue  be  parti- 
tioned between  the  parties  in  interest  according  to  their  respective 
rights,  and  that  they  be  referred  to  a  notary  to  effect  said  partition. 
Hn.  Louisa  Von  Hoven,  ioined  by  ber  husband,  Casimir  Muller,  filed 
an  anewer  to  this  petition  in  which,  after  pleading  the  general  issue, 
they  averred  that  Jacob  Von  Hoven  waa  thrice  married ;  that  bis  ftrst 
wife  WPS  the  mother  ot  respondent  and  ef  Mrs.  Englebrecbt;  that 
she  died  in  1866,  and  the  property, which  belonged  to  the  community 
between  herself  and  Von  Hoven  is  in  the  main  the  property  now 
forming  tbe  estate  ot  Jacob  Von  Hoven,  in  which  property  respond- 
ent Louisa  Von  Hoven,  claims  an  interest  as  heir  of  her  mother. 
That  recently  respondent's  father  admitted  indlcially  in  proceedings  ■ 
had  in  the  courts  of  Louisiana  that  he  had  omitted  (rom'the  inven- 
tory and  had  not  accounted  to  bis  children,  or  included  in  the 
mcGesaion  of  theit  mother,  some  fifty  thonpand  dollars  belonging  to 
Mid  Boccession.  That  while  it  is  true  said  Von  Hoven  caused  < 
68 
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the  SQCceeaiOD  of  his  first  wile  to  be  opeoed  in  and  daring  the 
minority  of  tbe  respondent,  and  caused  the  real  estate  to  be  adjudi- 
cated to  himself,  it  is  still  trae  that  be  failed  to  account  therein  tor 
the  sum  of  fifty  thoneand  dollars,  and  respondent  was  not  aware  that 
said  money  was  and  formed  part  of  said  community,  until  the  facts 
were  acknowledged  by  her  father  in  tbe  proceedings  had  in  the 
matter  of  Weiler  vs.  Von  Hoven,  No.  18,116  of  Uie  docket  of  this 
court  42  Ad.  602,  and  under  the  circumstances,  and  as  heir  of  her 
deceased  mother  she  is  entitled  to  recover  from  the  estate  of  her 
-deceased  father  her  ylrile  share  thereof,  namely,  one-sixtb  (her 
mother  having  left  three  children  Isane  of  said  marriage) ,  that  is  to 
say,  flight  thousand  three  bnndred  and  thirty- three  dollars  and  thirty- 
three  centa,  with  legal  interest  from  demand. 

That  about  the  year  1868  respondent's  father  contracted  a  second 
marriage  with  Barbara  Weiler,  from  whom  he  was  jadlciaily  sepa' 
rated  In  1884,  and  no  children  were  Irarn  of  that  marriage,  and  that 
commnnity  was  closed  by  the  judgment  rendered  by  the  Supreme 
Court  of  Louisiana  in  tbe  case  between  them  reported  In  42  An.  602. 
That  respondent  is  informed  that  thereafter  Von  Hoven  contracted 
a  third  marriage  with  one  of  the  plaintiffs  herein,  and  there  were  no 
children  issue  of  said  marriage.  That  under  and  according  to  the 
terms  of  the  last  will  of  said  decedent,  he  attempted  to  give  to 
plt^ntifT,  his  third  wife,  about  one-half  of  his  estate,  which  legacy  is 
in  excess  of  the  share  or  portion  reserved  by  law  to  respondent  and 
her  co-heir,  and  is  in  contravention  of  the  law  of  this  State,  and 
especially  in  violation  of  the  act  of  1882  amendatory  of  Art.  1762  of 
the  Civil  Code,  and  siUd  legvsy  should  be  reduced  to  the  one-third 
othlp  estate,  after  paying  the  debts  and  charges  of  the  same,  jn- 
clnding  the  amount  due  to  respondent,  aa  aforesaid.  That  the  com- 
mnnity between  plaintiff  and  Von  Hoven,  if  one  existed  (which  is 
denied),  did  not  acqAIre  Che  real  property  referred  to  in  the  peti- 
tion— on  the  contrary,  the  same  was  and  is  the  separate  estate  of 
the  decedent,  bought  and  paid  for  with  the  separate  fnnds  of  Von 
Hoven,  and  the  acquisition  or  transfer  of  title  when  made  to  htm, 
was  paid  for  merely  by  credit  on  the  judgment  which  plalatlft  Von 
Hoven,  In  ibe  suit  of  Von  Hoven  vs.  Elizabeth  Barlow,  obtained  in 
the  said  proceedings,  the  jndgment  being  a  mere  recogniUon  of  tbe 
-debt  dne  by  said  Barlow  to  Von  Hoven  before  hie  marrif^ce  with  the' 
plaintiff;  bat  should  It  be  decreed  that  said  realty  was  and  is  an  ac- 
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^uisitioQ  by  tutd  lor  the  eecond  commanity,  then  the  aald  property 
and  second  community  ahould  be  charged  with  the  amoDot  of  sAid 
debt,  interest  and  costs,  to-wlt,  the  sum  of  twenty-two  thoaaand 
-dollars,  or  thereaboat. 

That  the  list  of  debts  fumlahed  by  the  plaintiff  is  not  a  trne  show- 
ing; on  the  contrary,  the  said  amounts  are  not  due  by  tbe  estate, 
and  if  di^e  in  any  sum  whatever,  they  are  grossly  overctaai^fed  and 
■honid  not  be  recognized  or  admitted  by  the  conrt.  Tbat  tbe  plain- 
tiff has  taken  possession  of  the  decedent's  estate  and  sold  the  propT 
«rty  thereof  without  the  authority  of  tbe  court,  and  wltbont  right 
so  to  do,  whereby  she  bas  made  herself  liable  for  tbe  debts  of  s^d 
estate,  if  any,  and  respondent  avers  tbat  she  hss  not  filed  any  show 
ii^  or  account  of  tbe  tams  of  money  of  which  she  has  poaseaaed  her- 
self Id  this  and  other  ways — tbe  same  being  the  funds  and  property 
of  the  estate,  and  respondent  asks  that  the  plaintiff  be  ordered 
to  render  a  just  and  true  account  of  what  abe  has  done  In  the 
premlBes,  and  ihat  she  be  condemned  to  restore  to  the  estate  the 
jmms  of  money  thus  by  her  obtained. 

That  in  tbe  inventory  taken  in  her  absence  by  tbe  plaintiff 
tbe  property  of  tbe  estate  which  she  claims  has  been  donated 
to  ber,  and  which  she  claims  and  reserves  as  her  particular  legacy, 
hoB  been  grossly  undervalued,  as  reapoodent  will  prove  on  tbe  trial; 
i)bat  live  stock  and  vehiclea,  aand,  and  utensils  of  various  kinds  have 
been  particalarly  uadervalned,  and  tbe  real  value  of  tbe  things  con- 
ii^ned  in  said  special  legacy  exceeds  by  at  least  ten  thousand  dollars 
iho  valuation  afQxed  thereon  in  said  inventory.  Tbat  in  the  s^d 
Inventory  is  entered  and  valued  at  ten  thousand  dollars,  five  certain 
claims  in  suits  by  Von  Hoven  against  tbe  Texas  &  Pacific  Bailway 
Company,  which  claims  have  no  value  at  all,  and  certainly  no  such 
'value  as  has  been  given  therein.  Tbat  other  claims  mentioned 
iberein  have  likewise  been  therein  overvalued,  the  whole  for  the 
■peciflc  purpose  of  iuBatiug  the  apparent  share  coming  to  respond- 
•nt  as  belr  at  law  of  her  father,  and  the  said  inventory  Is  therefore 
not  a  jast  or  true  Inventory  of  the  estate. 

That  the  decedent  left  upward  of  nine  tbonsaad  dollars  in  bank, 
which  can  and  should  be  used  in  paying  debts,  and  It  is  not  necessary 
to  burden  bis  estate  with  an  administration  for  tbe  purpose  of  pay- 
ing Bald  debts,  it  any — tbat  being  a  matter  which  can  be  adjusted  in 
ibe  partition  bereUt  sought. 
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Respondent  declares  that  she  is  willing  to  partition  and  divide  said' 
estate,  and  she  admits  that  the  property  compostng  the  same  can' 
not  conveniently  be  divided  in  kind,  wherefore  she  prays  that  th«:re 
may  be  jndgment  decreeing  a  foil,  final  and  deflnitivn  partition  of 
tbe  estate  ot  Jacob  Von  Hoven  by  licitation,  in  the  manner  provided 
by  law,  on  each  terms  and  conditions  as  will  sabserve  tbe  best  inter- 
ests ot  all  parties  in  interest.  That  the  claims  and  pretences  of  the 
widow  Anne  M.  Von  Hoven  to  a  commnDity  interest  in  tbe  property 
referred  to  In  her  petition  be  denied,  or  it  said  property  shall  be 
held  commnnity,  then  that  it  and  said  commnnity  be  condemned  to 
pay  and  be  subjected  to  the  payment  and  retnrn  of  tbe  amount 
expended  therefor  and  thereon  by  Jacob  Von  Hoven  oat  of  hts- 
■eparate  estate,  namely,  the  sum  of  twenty- two  thousand  dollars, 
with  interest  from  jndiclal  demand.  That  there  be  judgment  in  re- 
spondent's favor,  against  the  plaintiff,  recognizing  respondent  to  be- 
a  creditor  ot  said  estate  in  the  sum  eight  tbousaod  three  hundred 
and  thirty~tbree  dollars  and  thirty-three  cents,  with  legal  interest 
from  judicial  demand,  and  that  same  be  paid  out  ot  tbe  proceeds 
herein  to  be  realized  and  in  the  manner  pointed  out  by  law.  That 
the  alleged  debts  claimed  by  plaintiff  to  be  dne  by  the  estate  be  re- 
jected, or  if  allowed  in  any  amount,  that  they  be  reduced  to  fair  aud 
reasonable  figures.  That  the  widow  aforesaid  be  condemned  to  Ble 
a  just  and  true  account  ot  the  moneys  obtained  by  her  from  every 
source  from  the  sales  of  the  property  ot  this  succession.  That  she- 
be  condemned  to  pay  and  return  the  full  value  to  the  estate  ot  prop- 
erty wrongfully  sold  by  her  aa  aforesaid.  That  tbe  valnation  of  th& 
items  composing  tbe  special  legacy,  to  her  be  inquired  into,  and  that 
said  valuation  as  fixed  in  the  inventory  be  Increased  by  the  sum  of 
fifteen  thousand  dollars. 

That  she  be  prohibited  from  disposing  of  any  ot  the  remainder  of 
said  property  except  ae  the  same  may  be  ordered  in  this  proceeding. 
That  she  be  held  liable  as  a  widow  intermeddling  in  the  estate. 
That  the  overchai^ed  and  overvalued  items  in  said  inventory  be 
stricken  out  and  reduced  to  a  fair  and  just  estimate,  and  finally  that 
the  court  refer  all  parties  to  a  notary  to  adjust  and  partition  the 
estate  on  the  basis  to  be  fixed  by  the  Court's  judgment  and  for  all 
and  general  relief. 

Subsequently  to  the  filing  ot  the  above  answer,  Mrs.  Marie  Von 
Hoven  as  testamentary  execntrix  and  widow  in  commnnity  (under 
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benefit  of  inrentorj')  and  Mrs.  Engtobrecbt,  filed  what  they  designate 
aa  "  exception!  "  to  the  demands  or  Mrs.  Louisa  Mnller,  set  ap  in 
ber  answer — to  «o  mnch  thereof  as  she  cl^ms  to  be  a  creditor  In 
the  snm  of  eight  thousand  three  hnndred  and  thirty  three  dollars 
and  thirty-three  cents. 

1.  Because  she  has  not  presented  her  claim  to  the  executrix  and 
bad  it  approved,  and  she  can  not  set  it  up  in  this  collateral  manner, 
bnt  only  by  a  direct  action. 

2.  The  rights  and  interests  of  the  said  Louisa  Mnller  in  and  to  the 
succession  of  her  mother,  Margaret  Grosz,  have  been  fixed  by  a  final 
jadgment  of  the  Parish  Court  of  Jefferson  Parish,  liquidating  her  In- 
terest in  the  said  succession  eleven  years  old,  that  said  judgment  la 
res  judicata,  and  can  only  he  annulled  for  fraud  in  a  direct  action, 
and  her  action  is  prescribed  by  one,  four  and  ten  years,  which 
prescriptions  are  specially  pleaded.  To  sO  much  of  the  demands  of 
Liouisa  Mailer  as  seeks  to  reduce  the  particular  legacy,  that  it  is 
premature  and  can  not  now  be  presented  in  this  form  and  that  the 
demand  for  an  account  is  prematnre.  No  action  was  sought  or 
obtained  on  these  exceptions.  The  parties  went  to  trial,  evidence 
ivaa  adduced  and  the  case  was  submitted.  The  District  Court  finally 
rendered  a  judgment  ordering  "  that  a  partition  be  granted  herein 
and  to  that  end  all  the  real  property  described  in  the  inventory 
be  sold  at  pablic  auction  with  the  exception  of  that  which  has 
been  bequeathed  to  the  widow,  said  sale  to  be  made  by  W. 
A.  Kemagan,  auctioneer,  who  shall  sign  an  act  of  sale  upon  the 
terms   of  one-third   or  more   cash   at   purchaser's  option,  and  the 

Temainder  on  credit  at  one  and  two  years  with  eight  per  cent,  in- 
terest and  the  usnal  security  clauses;  that  the  funds  arising  from 
said  sale  be  deposited  in  the  Judicial  depositary  and  the  executrix  do 
immediately  thereafter  file  her  account;  that  the  issues  not  herein 
disposed  of  raised  by  plaintilT  and  defendant  be  postponed  and 
reserved,  to  be  tried  and  decided  upon  by  way  of  opposition  to  the 
account  aforesaid."  Mrs.  Louisa  Mnller  has  appealed  suspensfvely 
from  that  Jadgment.  . 

It  was  admitted  in  the  lower  court  that  the  executrix  is  atlll  in 
poesession  of  all  the  property  described  in  the  inventory,  except  that 
-which  she  has  sold  under  the  orders  of  the  Court  and  that  she  has 
never  Bled  any  account. 

Appellant's  counsel  in  his  brief  says;     "The  only  complaint  we 
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make  against  the  jadgment  which  w«  have  appealed  from  in  thia 
caae  ia  briefly  that  it  has  not  decided  the  qnestions  raised  in  the- 
pleadings  and  doea  not  protect  the  appellant  and  preeerve  her  clear 
rigbte  under  the  law. 

"  Appellant  set  np  claims  against  her  for  their  sncceseion  and 
averred  that  the  legacy  to  the  widow  was  in  excess  of  the  disposable 
portion.  She  charged  that  the  inventory  was  Inflated  so  as  to 
rednce  the  apparent  valne  of  the  legacy  to  the  widow  and  increaaa 
the  apparent  valne  o(  the  residnom,  inasmuch  as  it  appraised  at  Its 
face  valne  five  certain  lawsnlta  for  dam^es  bronght  by  the  decedent 
against  the  Texas  &  Paclflc  Ri^way  Oompany,  claiming  ten  tbooftand 
dollars  damage  for  their  illegal  action  in  laying  its  rails  and  roadway 
on  the  pnbllc  streets  npon  which  decedent's  property  abutted.  P(w 
the  pnrpose  of  this  discDSaion  the  other  issnes  raised  in  the  plead- 
ings are  pretermitted,  as  the  right  to  discuss  them  is  reserved  in  th» 
Jadgment  after  the  partition  is  obtained.  On  the  question  of  reser- 
vation of  the  right  to  attack  the  legacy  as  being  In  excess  of  tbe  leg- 
itime we  submit  that  the  judgment  will  not  be  any  protection  to  the 
beir,  inasmuch  as  a  snit  to  reduce  the  will  can  not  be  set  up  by  oppo- 
sition to  the  account.  •  •  *  The  Code  seems  to  require  a  direct 
action  to  reduce  a  donation  (C.  C.  1504  et  aeq.) .  If  tbe  indgment 
appealed  from  had  dismissed  as  a  case  of  non-suit,  the  action  to 
rednce  the  wUl  the  exigencies  of  the  situation  wonld  have  been  satis- 
fied, but  reserving  as  the  judge  does  the  rights  of  the  pleaders  to 
u^e  these  things  by  way  of  opposition  to  the  account,  it  seems  to 
us  no  protection  should  an  objection  be  raised  by  the  legatee,  or 
should  she  InslBt  that  the  legacy  forms  no  part  ot  tbe  succession  to  be 
accounted  for  on  her  account.  This  is  the  solitary  question  pre- 
sented, and  we  respectfully  submit  that  the  judgment  should  be  re- 
versed and  one  rendered  reserving  the  heir's  rights  to  establish  by 
direct  action  the  excessive  donation." 

Mrs.  VoD  Hoveu,  the  testamentary  executrix  and  widow  In  com- 
munity (the  legatee  mentioned  in  the  pleadings),  and  Mrs.  Engle- 
brecht  have  botti  acquiesced  in  the  judgment 

The  initial  ucep  in  the  immediate  proceeding  before  us  was  a  peti- 
tion by  the  widow  of  Jacob  Von  Hoven,  who  was  not  only  the  widow 
in  community  with  the  deceased,  but  a  legatee  under  hie  will  and 
his  testamentary  executrix,  in  which  she  was  joined  by  one  of  the 
two  heirs  of  Von  lloveu,  asking  for  a  sale  of  so  much  of  the  property 
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as  was  necessary  to  pay  debts,  a  sale  o(  all  the  resldae  (not  inclad- 
ing  certain  property  bequeathed  by  tbe  deceased  to  his  wife)  to  effect' 
a  partition  and  a  (nil  and  deAnltire  partition  between  the  plaintiffs  and 
Urs.  Mailer,  the  sole  remaining  heir.  This  heir,  on  being  made  a 
party,  consented  to  a  partition,  la  tact  prayed  herself  that  one 
shonld  be  made.  The  effect  of  the  proceeding  was  to  group  together 
all  parties  Interested  In  this  saccesalon,  the  executrix  to  a  certain 
extent  being  charged  with  the  settlement  and  liquidation  of  the 
estate.  The  effect  of  the  judge's  order  or  judgment  will  he  to  bring- 
about  a  sale  of  all  tbe  property  of  the  successloii  (save  that  specially 
bequeathed  to  the  widow),  for  the  double  purpose  of  paying  debt» 
and  of  leading  up  to  tbe  ascertainment,  settlement  and  liqnldatloa 
of  tbe  rights  of  all  concerned.  The  value  of  properties  will  b* 
ascertained  by  public  bids  and  not  by  conjectural  estimates.  The 
funds  realized  will  be  placed  securely  in  bank,  and  there  remain,  to 
be  made  primarily  available  to  the  extent  shown  to  be  necessary  for 
the  payment  of  debts,  and  finally  for  purposes  of  dlstribntlon.  The 
account  ordered  to  be  filed  will  afford  a  direct  and  proper  method 
of  fixing  the  exact  liability  of  the  estate,  and  enable  Mrs.  Mailer  to 
contest  contradictorily  with  those  whom  the  testamentary  execntrix 
recognizes  as  creditors,  the  correctness  of  that  recognition.  The 
reality  and  amount  of  their  claims  could  not  be  passed  upon  in  their 
absence,  and  definite  knowledge  aa  to  their  reality  and  their  amount 
is  an  important  factor  in  this  litigation.  The  proceedings  reacb  us 
freed  from  all  trouble  as  to  qoestions  of  form,  the  only  exception 
taken  in  the  lower  court  having  been  abandoned,  the  parties  having 
presented  squarely,  by  their  respective  pleadings,  their  various  con- 
tentions, and  having  gone  to  trial  upon  them.  Possibly  the  case  was 
in  a  situation  to  have  had  determined  by  the  Court  more  of  the  issues 
-  raised  thau  it  thonght  proper  to  decide,  but  we  do  not  think  that 
any  of  tbe  parties  have  been  or  will  be  aggrieved  or  ininred  by  this 
course;  on  the  contrary,  when  the  judge  will  be  called  on  hereafter 
to  pass  upon  the  Issues  he  will  deal  with  certain  matters  as  fixed 
facts  which  now  would  be  more  or  less  matters  of  conjecture — ap- 
prozimatioDB  at  best. 

We  do  not  understand  that  the  law  forcedly  requires  the  District 
Judge  to  dispose,  prior  to  a  sale  of  the  property  by  licitation,  or  prior 
to  the  rendition  of  the  account  by  the  executor  (when  the  succession  is 
under  administration  with  such  a  representative),  of  all  tbe  issues 
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wblchlbe  parties  to  a  partition  mayrolee.  The  parttcalar  coarse  to  be 
pQrsaed  will  be  dependent  opon  the  facts  ot  different  caaeB  sa  they 
present  tbemaelves.  What  might  be  proper  in  one  wonld  not  be  at 
all  proper  or  advisable  in  another.  In  the  case  at  bar,  as  matters 
now  stand,  not  only  are  all  the  parties  in  interest  before  the  conrt 
on  iBBnes  raised  by  each  withont  objection,  bnt  all  the  property  left 
1)7  tbe  deceased  is  for  the  purposes  of  this  litigation,  still  in  the 
bands  of  tbe  execntrix.  The  record  shows  no  transfer  of  property 
to  third  persons  nor  the  existence  of  any  adverse  rights  which  wonld 
be  Injnrionsly  affected  by  the  form  in  which  matters  have  shaped 
themselves.  Appellant  aeems  to  be  apprehensive  that  tbe  legatee, 
Mrs.  Von  Hoven,  co^ld  snccessfnlly  object  to  the  trial  ot  an  issue  con- 
tradictorily with  her  as  to  the  wductlon  of  her  legacy  when  pre- 
sented in  tbe  form  ot  an  opposition  to  her  account  as  executrix. 
Even  could  a  legatee  make  such  an  objection  under  circnmstances 
different  from  the  present,  the  widow,  as  executrix  and  legatee, 
certainly  could  not  object,  by  reason  of  the  form  ot  the  proceeding 
in  the  present  case,  for  she  has  acquiesced  in  tbe  judgment  of  tbe 

'  conrt  "  postponing  "  the  determination  ot  the  issues  not  passed  on, 
and  directing  that  they  he  "tried"   and  decided  upon  by  way  of 

-  opposition  to  the  account. 

We  do  not  understand  the  judgment  of  the  lower  conrt  to  have 
thrown  any  of  the  parties  out  of  court.  Matters  are  to  stand  as  they 
now  are,  both  as  to  parties  and  to  pleadings,  until  the  executrix  flies 
her  account,  when  all  issues  which  have  been  raised  and  have  not 
as  yet  been  passed  upon  are  to  be  renewed.  The  only  issues  dis- 
posed ot  up  to  the  present  time  are  as  to  tbe  sale  of  the  property  of 
the  succession  other  than  that  beqneathed  to  the  widow — the  right  of 
partition  and  the  necessity  and  duty  of  tbe  executrix  to  account. 
The  Judgment  contemplates  first  a  sale  ot  the  property,  and  next  an 
account  by  tbe  executrix,  to  which  the  pleadings  already  flled  by 
Mrs.  Mnller  are  to  be  taken  as  an  anticipated  oppiositlon.  When  the 
executrix  flies  her  account  she  will  have  to  charge  herself  with  the 
funds  not  only  arising  from  the  sales  now  ordered,  bnt  those  already 
made  ot  movables  under  order  of  court.  In  addition  to  this  It  will 
he  her  duty  to  refer  to  all  property  which  Is  placed  upon  the 
inventory,  and  show  what  has  become  of  it;  to  state  what  dis- 
position should  be  made  ot  that  remaining  under  her  understand- 
ing of    the    rights  of   parties,    and   to   pray   that  this  disposition 
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be  anthorized  and  ordered.  Sbe  will  have  to  file  a  list  of  the 
debts  and  liabilities  of  tbe  snccesslon,  which  «be  recoKnizes,  and 
have  the  asnal  advertisements  made  oQder  order  of  Court,  calling  on 
all  parties  in  interest  to  show  cause  wbj'  tbe  account  should  not  be 
approved  and  homologated,  and  the  funds  and  property  disposed  of 
as  prajed  for  in  the  account  and  petition  of  the  executrix.  Tbe  ac- 
count which  the  executrix  will  have  to  file  is  not  simply  an  accoant 
for  the  payment  of  creditors,  but  an  account  for  a  settlemeDt  of 
the  succession  finally  and  contradictorily  with  the  heirs.  They  will 
bave  to  be  specially  made  parties  and  regularly  cited  in  the  premises. 
In  the  case  at  bar,  the  property  bequeathed  to  tbe  widow  will  have 
to  be  referred  to  in  the  account  and  petition  of  tbe  executrix,  and 
she  will  have  to  pray  contradictorily  with  the  heirs  that  it  be 
recognized  as  hers  _under  the  legacy  and  delivered  to  her.  She  will 
not  be  at  liberty  to  take  possession  of  that  property  without  orders 
of  Ooort,  or  omit  it  from  the  account.  When  cited,  Mrs.  Muller  will 
nnqueationably  have  tbe  right  to  "  oppote ' '  the  proposed  delivery  of 
tbe  property  to  the  widow  and  tbe  right  to  attack  the  legacy.  Art. 
1004  of  the  Code  of  Practice  ia  express  to  that  effect.  It  declares, 
*'  If  tlie  curator  or  executor  obeys  the  order  and  renders  his  accoant 
the  heirs  or  other  claimants  shall  within  three  days  afterward  file 
their  written  obiections,  it  they  have  any,  signed  by  themselves  or 
their  counsel,  to  each  item  of  the  account  to  which  they  object  or 
of  which  they  pray  for  the  rejection." 

In  this  case  Mrs.  Mailer,  on  being  cited,  will  be  entitled  to  raise 
all  objections  which  she  may  have  to  anything  which  has  been  done 
by  tbe  execatrii,  or  to  anything  which  she  proposes  should  be  done 
throngh  order  of  Court.  Succession  of  Bright,  38  An.  141;  Morris 
va.  C«n,  86  An.  769;  Herber  vs.  Thompson,  46  An.  188.  She  will  be 
at  liberty  either  to  stand  on  her  pleadings  as  already  Sled  by  mere 
reference  thereto  and  annexing  them  to  her  opposition,  or  she  may 
do  this  and  enlarge  tbe  present  pleadings  and  prayers,  if  she  chooses 
so  to  do.  As  we  have  said,  the  account  wblcb  will  hereafter  be  filed 
'  by  tbe  executrix  will  have  a  broader  scope  than  tbe  ordinary  admin- 
istrator's account,  involving  a  mere  payment  of  certain  fnnds  to 
specified  creditors.  Succession  of  Conrad,  45  Aa.  94.  We  think 
the  apprehensions  of  injury  which  Mrs.  Mallet  refers  to  in  her  brief 
are  totally  unfounded.  Her  right  to  claim  in  this  case — the  reduc- 
tion  of  the  legacy   to   the    widow  on  the  grounds  stated  by  wsy 
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of  opposition,  is  nndoabted.  It  is  very  qnestionable  whether  she 
lias  as  yet  fairly  raised  an  issae  on  Uiat  question,  for  while  matters 
incidentally  connected  with  and  which  may  have  a  bearinf;  on  that 
issae  are  referred  to  and  relief  asked  In  respect  to  them,  the  plain- 
tiff's statement  that  no  "prayer"  has  as  yet  been  made  for  the  re- 
duction of  the  donation  is  true. 

Wo  see  no  baaisfor  the  preaent  appeal.  ^ 

>     Judgment  afiOrmed. 

No.  11,488. 
Statb  of  Louisiana  vs.  J.  Hbbbbbt  Williams. 

In  an  upea  polloy  ol  Inanranoe,  Id  whloti  kn  K|grsg»te  amount  [B  ezpreised,  ther* 
areas  man;  oontr&ota  of  [nsuranoe  u  there  are  endonemeDta  on  tbe  policy  Ot 
MplraM  iblpmenti  olsooila. 

ir  (he  open  poller  oontalna  all  (be  condltloni  whioh  govera  (he  Hhlpmenl  ot 
gooda,  speolally  ioBnred  auder  (be  policy,  and  tha  company  reserre*  the  right 
(o  reject  or  aooept  eaab  speolal  Insurance  In  each  itilpment,  the  oontraot  mait 
beeonaldered  aa  madeat  the  domlelle  of  the  oompaoy  lasalnK  the  open  policy. ' 

Under  Bucb  a  polloy  the  Insorance  oonip  any,  havlag  no  asent  In  Loulilana,  It  can 

TberelRacloar  dtttlnctlon  betveen  tbebusloesi  oC  an  Iniurance  agency,  and  tbe 
conduotlng  of  an  iDinrance  bnelneaB. 

A  person  wbo  takes  oat  pollclss  In  a  foreign  company  bSTing  no  agent  here,  and 
which  does  no  bnalnesa  here,  can  not  be  made  to  pay  a  license  which  the  com 
puny  ffonld  pay  tt  doing  bualnass. 

It  la  within  tbe  power  ot  the  Leglalsture  to  deflue  what  acta  of  a  person,  in  laiuInK 
and  procuring  the  laauance  ot  Insurance  policies,  may  constitute  him  an  In* 
Aurance  agent.  But  after  dcflnlng  bla  occupation  it  Is  not  within  its  power  to 
make  him  pay  a  license  for  a  foreign  corporation  whose  hoslnesa  be  nnder- 

Tbc  Leglstutu 


The  right  to  prohlbli  torolgn  corporations  from  doing  buslneaa  In  the  State,  with 
out  oomplying  with  Ar(.  »36  of  the  Constitution  carries  witli  it  tbe  right  lo 
enforce  the  probibltlon  by  upproprluto  legislation. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rigktor,  J. 

K.  H.  McCaleb,  Jr.,  Attorney  tor  Tas  Collector,  Plaintiff  and  Ap- 
pellant ; 

An  "open  policy"  ot  marine  insurance  entered  into  between  de- 
fendants and  certain  foreign  Insurance  companies  in  New  York 
(not  located  in  this  State,  as  required  by  Act  No.  76  of  1886) 
ciintaiua  the  following  proviaLon ; 
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"  No  risk  Ib  to  be  lorared  by  tbie  policy  nntil  a  letter  is  a^ed  by  A. 

B.  and  addreseed  to  the  pr«Bident  ot  the  company,  detailing  the 
name  of  Teasel,  partlcnlars  ot  shipment,  with  deacTlptloti  of  the 
property  luid  amount  to  be  inanred,  ia  depoaited  In  the  poatofflce 
at  New  Orleans,  which  must  be  done  while  the  property  Is  in 
good  aafety,  and,  in  all  cases,  prior  to  the  departnre  ot  the  risk 
from  New  Orleans,  a  duplicate  of  snch  letter  to  be  aent  by  the 
following  mail." 

There  is  no  risk  covered  by  said  open  policy  until  soch  letter  or  ap- 
pDcaMon  Is  deposited  in  the  postoSlce  at  New  Orleans. 

(Tpon  the  mailing  of  said  letter  or  application,  insurance  is  affected 
at  the  port  ot  New  Orleans  upon  the  particular  shipment  de* 
tolled  in  the  letter,  and  sncb  risk  la  located  in  this  State.  Tbeae 
acts  constitute  "  a  carrying  on  "  of  an  insurance  business  within 
Loniaiana  from  which  premiums  are  derived.     Art.  1797  et  »eq., 

C.  C;  Am.  and  Eng.  Ency.  ot  Law,  Vol.  3,  p.  867. 

A  State  may  exclude  foreign  corporations,  and  the  power  ot  exclu- 
sion or  prohibition  is  coextensive  wllb  the  power  of  regulation 
by  taxation.  And  it  is  very  common  to  subject  foreign  insur- 
ance to  special  police  regulations.  liverpool  Insurance  Ootn- 
pany  vs.  Mass.,  1  Wall.  fi06;  Bank  of  Augusta  vs.  Earle,  18  Pet. 
619;  Doyle  vs.  Insurance  Company,  94  U.  8.  586;  Pierce  vs. 
People,  106  111.  11;  Tiedemsn  on  Police  Power,  p.  S92,  and 
authorities  there  cited. 

These  contracts  are  performed,  consummated  and  executed  in  Lou- 
isiana, and  the  business  conducted  here  by  a  foreign  corporation 
(which  has  not  complied  with  the  State  laws),  through  tbe 
assistance,  instrumentality  and  agency  of  a  person  residing  in 
Louisiana. 

Under  a  revenue  law  It  Is  competent  for  the  Legislature  to  define  or 
determine  the  status  and  liability  to  license  taxation  of  any  per- 
son or  firm  who  assistB  and  conducts  tbe  buainess  in  Louisiana  of 
a  foreign  inaurance  company  (not  located  here  ae  required  by 
the  Constitntion  and  law) .  And  there  is  no  paramount  author- 
ity upon  definitions  in  legal  matters,  save  that  power  which  can 
make  both  tbe  law  aud  the  deflnidon.  Pierce  ve.  People,  104 
III.  11;  Moses  vs.  State,  65  Mies.  60;  3  So.  Rep.  140. 

It  is  well  settled  that  reveuue  laws  are  to  l>e  liberally  constraed 
"And   they    are   remedial  in  character   as    intended   to    pre- 
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Tent  (rand,  snppresB  public  wrong  and  to  promote  pablic  good. 
Tfaey  sbonld  be  eo  construed  as  to  carry  oat  the  intention  of  the 
Ijeftislatnre  in  pasBing  tbem,  and  more  eflectaaUy  accomplish 
these  objects."  Uuiced  States  vs.  Hodson,  10  Wall.  395;  Tay- 
lor Ts.  United  States,  8  How.  210;  Oliqaot's  Champ^ne,  3  Wall. 
146;  Wood  vs.  United  States,  16  Pet.  !&?;  United  States  vs. 
Breed,  1  Samn.  169;  Oorawall  vs.  Todd,  38  Conn.  448;  Davy 
vs.  Morgan,  6e  Barb.  218. 

This  proceeding  is  due  procese  o(  law.  Hagar  vs.  Reclamation  Dis- 
trict, 111  U.  S.  701;  Kelly  vs.  Httsburg,  104  U.  S.  87;  McMil- 
lan vs.  Anderson,  95  U.  S.  37;  Davidson  vs.  New  Orleans,  96  U. 
S.  97;  Cincinnati  vs.  Kentucky,  116  U.  8.  821. 

It  is  not  an  attempt  to  regulate  commerce  between  the  States. 
Crutcher  vs.  Kentucky,  141  U.  8.  59;  Paul  vs.  Virginia,  8  Wall. 
168;  Fire  Association  vs.  New  York,  119  U.  S.  110;  Doyle  vs. 
Insarance  Company,  94  U.  S.  535;  also  citing  Mining  Company 
vs.  Pennsylvania,  125  U.  8.    181. 


Branch  K.  Miller  Attorney  for  Defendant  and  Appellee: 
Where  a  buyer  ships  cotton  from  New  Orleans  to  a  foreign  port,  and 
obtains  thereon  an  open  policy  of  insurance  from  an  underwriter 
located  in  another  State,  the  obtaining  of  such  policy  being 
necessary  to  the  carrying  on  of  said  business,  the  latter  is  an  in- 
strument by  which  foreign  commerce  is  carried  on,  and  the 
State  has  no  power  to  tax  the  business  of  the  underwriter  con- 
ducted in  this  manner.  96  U.  8.  1,  9;  105  U.  H.  489;  121  U.  S. 
460;  122  U.S.  346;  127  U.  8.  840. 
Where  an  insurance  company  issues  an  open  policy  in  New  York, 
where  the  premiums  are  paid,  and  where  a  loss,  if  any,  is  pay- 
able, such  contract  is  made  and  performed  out  of  the  State 
of  Loaisiana  and  beyond  the  reach  of  its  taxing  power.  The 
fact  that  the  assured  in  New  Orleans  is  required  to  mail  there- 
from a  letter  of  advice  reporting  each  shipment  to  he  covered 
by  the  policy  does  not  have  the  effect  of  bringing  the  contract 
within  the  jurisdiction  of  this  State.  31  An.  78 1 ;  S3  An.  10 ;  43 
An.  113;  27  N.  B.  Rep.  849. 
Section  7  of  Act  150  of  1690,  so  far  as  it  undertakes  to  make 
the  assured  the  agent  of  bis  underwriter  domiciled  in  another 
State,  and  to  make  the  former  personally  liable  for  any  license 
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tax  cliUmed  to  be  dne  by  the  latter,  no  snch  reqnfr«nient  being 
made  as  to  underwriters  domiciled  in  tiiis  State,  oi  elsewhere, 
when  represented  by  agents  in  this  State,  deprives  the  assnred 
of  his  property  without  due  process  of  law,  and  denies  him  the 
eqnal  protection  of  tbe  laws  and  is  unconstitntiona),  nnll  and 
void,  both  under  the  Federal  and  State  Conetltations.  6  Neb. 
54;  15  MasB.  447. 

Thmaas  J.  aemmet  (or  same : 

Ko  one  denies  the  power  o(  the  State  to  exclude  loreign  corporations' 
from  doing  business  within  its  limits,  If  such  corporations  are 
not  employed  by  the  Federal  Government,  or  are  nat  eug^ed 
in  interstate  or  foreign  commerce.  No  one  denies  the  power  of 
the  State  to  exact  from  foreign  corporations  compliance  with 
Bnch  conditions  as  it  pleases,  (or  allowing  them  to  do  business  Id 
the  State.  The  State  may  punish  by  penal  enactments  those 
who  act  in  any  manner  as  the  agents  of  an  unlicensed  foreign 
corporation.  3  So.  Rep.  140;  13  Grattan,  767;  118  Pa.  822^ 
166  111.  11. 

The  power  to  ponish  is  one  thing,  the  power  to  tax  Is  another. 

A  tax  is  a  rate  or  sum  of  money  assessed  on  the  person  or  property 
of  a  citizen  by  government  tor  its  nse.  Cooley,  Cons.  Lim.  S87; 
Topeka  case,  20  Wall.  664.  The  power  to  tax  is  the  power  to 
impose  on  the  person  taxed  a  personal  obligation.  42  An.  1135 ; 
44  An.  279. 

There  is  no  power  in  the  Legislature  to  make  liable  for  the  licenB» 
tax,  any  other  person  than  the  person  who  pursues  the  occupa- 
tion. Const.,  Art.  206.  The  Legislature  may  pass  penal  laws  and 
subject  to  prosecution  and  punishment,  those  who  aid  others  in 
violating  the  law,  but  it  can  not  make  one  person  responsible  for 
the  taxes  of  another  person.  This  the  act  of  1890  proposes  to  do. 

l%is  is,  indeed,  Inflicting  punishment  by  legislative  act,  and  in  that 
sense,  such  an  act  will  amount  to  a  bill  of  pains  and  penalties, 
which  is  nothing  more  nor  less  than  a  bill  of  attainder.  Ex  parte 
Milltgan,  4  Wall.  323;  also  citing  61  Pa.  St.  16,  Tyson  vs.  School 
Directors;  Town  vs.  Flatbnsh,  60  N,  Y.  406.  Opinion  Justice 
Field  in  Santa  Clara  Co  vs.  Pacific  R.  R.,  18  Fed.  Rep.  392. 

This  Act  of  1890  fastens  on  the  citizen  a  character  which  he  never 
assumed,  and  imposes  on  him  a  liability  (or  a  tax  levied  on  his 
supposed  principal. 
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What  makes  the  matter  worse,  the  acts  tor  which  the  tax  is  levied, 
are  illegal,  and  the  illegality  can  not  be  removed  by  legialation, 
because  it  is  the  Constitutioa  which  exacU  of  every  foreign  cor- 
poration, as  a  condition  on  which  it  is  allowed  to  do  bosinees  in 
the  State,  that  it  shall  have  a  place  of  hnsiness  here  aa  well  as 
an  aathorised  ageot,  npon  whom  process  may  be  served. 

The  Legislature  can  not  absolve  a  foreign  corporation  from  these 
conditions,  or  sabstitnte  any  other  kind  of  agent  in  lieu  of  the 
agent  prescribed  by  the  Conetitntion. 

The  Oonstitntion  of  Georgia  granted  certain  exemptions  to  "  the 
head  of  a  family." 

The  Legislatuire  of  that  State  passed  a  law  declaring  tbat  a  single 
person,  who  at  the  time  of  the  adoption  of  the  Constitution,  or 
before,  lived  habitoally  as  a  hooaekeeper  to  himself,  was  "  the 
head  of  a  family,"  and  as  snch  entitled  to  the  constitntional 
exemptions. 

The  Supreme  Oourt  of  Georgia  held  the  law  to  be  invalid,  because 
the  words  "  head  of  a  family,"  as  ased  in  the  Gonstitation,  did 
not  mean  a  single  man  who  lived  by  himself,  althoogh  he  kept 
an  establishment  with  servants,  etc.  Oalhoun  vs.  McLendon,  4S 
Oa.  406. 

The  Constltatlon  defines  a  license  tax  to  be  a  tax  on  persons  pursu- 
ing the  several  trades,  professions,  vocations  or  callings,  and  it 
is  only  persons  who  pursue  such  vocations  or  callingB)  who  coo 
be  rendered  liable  to  snch  a  tax.  This  is  almost  the  language  of 
the  Constltiation,  Art.  206. 

The  Legislature  can  not  then  impose  a  license  tax  on  an  agent,  who 
transacts  the  baslness  of  his  principal.  The  man  to  wbom  the 
business  belongs  Is  the  man  from  whom  tbe  license  tax  is  to  be 
collected,  whether  the  business  is  done  by  himself  personalty 
or  by  others  for  him.  In  an  "agency  bosinese,"  the  persom 
who  coniluots  It  does  so  for  himself  and  in  his  own  intemst.  SI 
An.  784;  S3  An.  18;  40  Ad.  175;  48  An.  183. 


The  opinion  of  the  court  was  deiiverediby 

McEhbry,  J.  The  defendant  is  a  cotton  bnyer  engaged  in  par- 
chasing  cotton  and  shipping  it  from  the  port  of  New  Orleans. 

The  cotton  so  purchased,  is  insured  in  an  open  policy  in  the  Atlantic 
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motaal  Insnrance  Company,  a  torelgn  corporation  having  no  aRent, 
in  the  State  of  Louisiana,  appointed  as  the  law  reqaires. 

The  State  Tax  Colieotor  proceeded,  by  mle,  against  the  defendant 
to  compiel  him  to  pay,  pteraonaily,  the  license  which  it  is  alleged  Is  due 
by  said  insnrance  company  nnder  the  proTisions  of  Sec.  7  of  Act  150 
of  18&0. 

This  section  gradnates  licenses  on  each  and  every  insnrance  com- 
pany, association,  corporation,  or  other  organization  or  firm  or  indi- 
"vidaal  doing  and  condncting  an  insarance  bnsiness  of  any  bind  *  *  ■ 
^vhether  such  company  *  *  *  or  other  organization,  firm  or  indi- 
-vldnal  is  located  or  domiciled  here,  or  operating  herethrongb  a  branch 
43epartment,  resident  board,  local  office,  flrm,  company,  or  corpoi'a- 
tion  or  agency  of  any  kind  whatsoever,  sbaU  pay  a  separate  and  dis- 
tinct license  on  said  baainess  tor  each  company  represented  *  >  • 
«D  all  risks  located  within  the  State,  and  npon  risks  located  In  other 
States  or  foreign  countries  npon  which  do  license  has  been  paid.  In 
the  prooieo  to  the  section,  there  is  a  prohibition  to  any  foreign  cor- 
poration doing  bnsiness  in  this  State,  except  through  an  agent  duly 
Anthorized  and  accredited  for  the  purposes  of  said  bnsiness,  and  for 
all  pnrposee  connected  with  licenses  and  taxation  and  service  of 
process. 

The  agent  is  to  be  appointed  by  authentic  act,  a  copy  of  which  Is 
to  be  deposited  with  the  Secretary  of  State.  The  provito  farther 
-states  that  any  person  or  firm  who  shall  fill  up  or  sign  a  policy  or 
certificate  of  Insnrance,  on  open  marine  or  fire  insurance  policy  for  a 
-corporation,  association  or  persons  not  located  or  represented  in  tbia 
State  shall  be  considered  the  agent  of  such  corporation,  firm,  asso- 
ciation or  persouB,  and  shall  be  liable  for  all  taxes,  licenses  and  pen- 
alties enforced  by  the  provisions  of  this  act  upon  such  persons, 
corporation  or  association,  as  if  represented  by  a  legally  appointed 
Bgeni. 

The  open  policy  issued  by  the  Atlantic  Mutual  Insnrance  Company 
is  one  in  which  an  ag^^regate  amount  is  expressed  in  the  body  of  the 
policy,  and  the  spoclflc  amounts  and  subjects  are  to  be  endoried 
from  time  to  time  in  the  policy. 

There  is  no  dlspnte  as  to  the  fact,  that  this  open  policy  was  con- 
sented to  in  New  York,  and  the  policy  issued  directly  from  the  dom- 
icile of  the  company.  It  was  issued  to  the  defendant,  J.  Herbert' 
Williams,  on  account  of  himself,  and  to  cover  cotton  in  bales  par-  ' 
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chased  and  shipped  by  him,  on  which  dralts  are  drawn  for  the  pnr- 
chase,  npon  whom  it  may  concern. 

The  amoant  of  the  open  policy  is  two  hnadred  thousand  dollars^ 
covering  shipmeots  of  cotton  from  23d  September,  1898,  to  Septem- 
ber 23,  1894,  "  to  ports  in  Great  Britain  direct  or  via  New  York  for 
transhipment,  and  to  ports  on  the  Continent  between  Hamburg  and 
Trieste  inclusive,  direct  or  via  New  York  for  transhipment;  inclad- 
ing  the  risk  of  flre  at  New  Orleans,  while  in  preparation  tor,  or  in 
process  of  shipment  or  awaiting  shipment,  but  no  fire  risk  prior  to 
shipment  to  be  Covered,  uoless  the  vessel  is  in  port  loading  or  ready 
to  load,  or  until  the  cotton  is  discharged  from  the  railroad  cars  and 
at  the  risk  of  J.  Herbert  Williams,  premtnm  to  be  paid  by  the 
aesured  at  the  rates  of  this  company. 

"  No  risk  is  to  be  insured  by  this  policy  until  a  letter  signed  by  1. 
Herbert  Williams  and  addressed  to  the  president  of  this  company, 
detailing  name  of  vessel,  particulars  of  shipment,  with  description  of 
the  property  and  amounts  to  be  tnaared,  is  deposited  in  the  postoffce 
at  New  Urleane,  which  must  be  done,  while  the  property  is  in  good 
safety,  in  all  cases  prior  to  the  departure  of  the  risk  from  New 
Orleans ;  a  duplicate  letter  to  be  Bent  by  the  following  mall. 

A  new  and  separate  policy  to  be  issued  for  each  risk,  the  premium 
on  which  la  to  be  paid  in  cash  upon  the  delivery  of  each  policy  in 
New  York  to  J.  Herbert  Williams.  Risks  endorsed  hereon  and  eab- 
aeqnently  taken  oB  and  new  and  separate  policies  issued,  not  to- 
exhaust  this  policy. 

"  The  said  goods  and  merchandise  hereby  insured  are  valued,  in- 
cluding preminms,  at  the  sums  expressed  in  the  letter  of  advice  as 
provided  for  herein,  but  not  to  exceed  the  invoice  coat  and  ten  per 
cent."  The  policy  requires  the  notice,  or  application  as  it  is  called 
in  the  testimony,  to  be  mailed  prior  to  the  shipment,  and  on  its  re- 
ceipt the  company  has  a  right  to  accept  or  reject  the  application  for 
Insurance  on  the  particular  shipment.  We  presume  the  notice  is 
required  to  inform  the  company  whether  or  no  the  conditions  pre- 
scribed by  the  policy,  previously  issued  in  New  York,  have  been 
complied  with.  The  policy  required  the  premium  on  the  Insurance 
of  any  particular  shipment  of  cotton,  to  be  paid  on  the  presentation 
of  the  invoice  or  bill  of  lading  and  notice  of  shipment.  The  defend- 
ant, in  paranance  of  the  terms  of  the  policy,  makes  an  application 
through  his  broker  In  New  York,  to  insure  prior  to  the  shipment  oC 
the  cotton.     Hie  broker  pays  the  insurance. 
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Id  the  cue  of  Donville  vs.  Inanrance  Oompanr,  12  An.  2S9,  this 
Court  interpreted  lui  opeu  pollcj  almilar  in  all  essenttalB  to  the  one 
nnder  consideration. 

In  that  case  tbe  plaintiff  had  (ailed  to  famish  the  defendant  com- 
pany with  an  invoice  of  fcoods,  ptirobased  in  Paris,  which  were  lost 
under  an  open  policy - 

This  Oonrt  said,  "On  a  policy  of  insorance  in  this  form,  there  most 
necessarily  exist  as  many  contracts  of  insurance  as  there  are,  en- 
doraementa  apon  the  policy  of  separate  shlpmentsof  goods.  The 
delivery  of  tbe  policy  four  years  previously  did  not  conBtitute  a  con- 
tract of  Insurance  apoo  goods  which  might  be  shipped  by  the  Arctic. 
Something  more  was  required,  vix. :  Gonaent  on  the  part  of  the 
plaintiff,  a  production  of  her  invoices  and  the  payment  of  the  premi- 
um on  her  behalf,  and  a  communication  of  the  unosiial  manner  In 
which  these  goods  were  intended  to  be  brought  over,  viz.,  in  the 
trunks  of  a  partner  and  an  employ^  of  the  house,  as  baggage;  and, 
-on  bebftlf  of  the  company,  an  agreement  to  take  the  risk  In  tbie 
form."  The  principle  announced  here  will  govern  this  case.  The 
company,  by  the  terms  of  the  policy,  had  tbe  right  to  have  notice  of 
the  mode  of  shipment,  and  it  coold  accept  tbe  policy  or  reject  it  if 
tbe  shipment  was  by  unusual  methods,  and  incurred  extra  and 
hazardous  risks.  The  open  policy  in  this  case  is  even  stronger  in 
favor  of  the  separate  contracts  of  insurance  being  completed  in  the 
State  of  New  York,  by  tbe  acceptance  of  tbe  company,  or  It  would 
be  more  accurate  to  say  that  each  shipment  of  cotton  and  the  insur- 
ance thereon.  Is  part  and  parcel  of  the  original  contract  of  insor- 
ance, as  it  must  be  referred  to  the  open  policy  for  construction  and 
interpretation.  In  that  policy  is  found  all  the  conditions  for  each 
separate  shipment  and  Insnrauce  of  cotton  covered  by  the  open 
policy.  In  the  separate  contracts  or  shipments  there  is  no  agree- 
ment or  condition  that  is  not  found  in  the  open  policy. 

While  the  open  policy  is  a  separate  insurance  on  each  shipment  of 
cotton,  and  the  riak  is  to  commence,  as  stated  in  the  policy,  from  its 
loading  on  shipboard,  or  awaiting  shipment,  this  is  only  one  incident 
of  tbe  contract,  material  and  important,  but  does  nob  control  the  fact 
as  to  tbe  place  of  making  the  contract.  This  is  to  bo  determined  by 
the  final  assent  to  it,  when  it  becomes  complete  and  perfect. 

To  illoatrate:  Suppose  a  resident  of  New  York  City  takes  out  a 
policy  of  Insurance  on  property  owned  by  him  in  New  Orleans,  and 
59 
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the  agreement  is  that  the  risk  Ib  to  commeDce  iDstantlj  on  the  loan- 
lug  of  the  polic]r.  The  entire  contract  having  been  made  in  New~ 
York,  the  assent  having  been  given  there  and  the  contract  completed, 
the  riak  is  only  an  agreement  or  stipulation  in  the  contract.  So  that 
the  Btipnlation  in  the  open  pdljc:^,  that  the  risk  is  to  commence  from 
a  certain  time  in  New  Orleans,  does  not  make  the  contract  a  Lonlsi- 
ana  contract. 

The  original  policy  and  the  special  inenrancea  effected  nnder  it, 
are  New  York  contracta,  aa  the  policies  were  issaed  from  the  domieile- 
of  the  foreign  corporatfou  and  assented  to  there.  Olaflin  vs.  Meyer, 
41  An.  1048.  We  have  decided  that  a  foreign  Insarance  company, 
which  isaaes  policies  directly  from  its  domicile,  who  has  no  agent 
here,  and  who  only  agrees  to  accept  risks  placed  for  them  by  a  per- 
son residing  here,  can  not  be  compelled  to  pay  a  license.  New  Or-  - 
leans  vs.  Rhenish.  Lloyds,  31  An.  781. 

The  Atlantic  Mnbnal  Insaranoe  Company,  not  having  done  any 
bneloesB  In  this  State,  the  defendant  can  not,  even  nnder  the  pro- 
vialona  of  Act  160  of  1890,  Sec.  7,  be  considered  aa  its  agent. 

That  part  of  Bee.  7  of  Act  160  of  1890,  quoted  above,  constitntea 
the  peraoD  making  these  special  contracts  of  inaaraace,  under  an 
open  policy,  the  agent  of  the  company,  as  though  be  had  been  duly 
appointed  by  law.  If  sach  is  the  effect  of  the  act,  and  the  agent 
thus  appointed  becomes  the  agent  of  the  company,  apon  what  prin- 
ciple can  be  be  made  personally  liable  for  the  debt  of  the  principal  f 

"A  clear  distinction  exists  in  law  as  well  as  in  fact,  and  most  be 
observed  by  conrts,  between  the  boslness  of  an  insnronoe  agent  and 
that  of  a  person  or  firm  or  corporation,  conducting  or  doing  an  insar- 
anoe bosineSfl."    State  vs.  Woods,  40  An.  176;  SI  An.  781 ;  33  An.  11. 

If  the  defendant  is  liable  at  all,  It  Is  becanse  of  his  agency  for  an- 
Inanrance  company  domiciled  oat  of  the  State. 

We  think  it  is  within  the  power  of  the  General  Assembly  to  de- 
clare what  acts  of  a  party  in  Issuing,  or  procntlng  the  issuing  of  in- 
■nrance  policies  may  constitute  him  an  insarance  agent,  and  subject 
him  to  the  license  required  of  sach  agents.  Bat  after  definite  bin 
OGcnpation  it  is  not  within  Its  power  to  make  him  peisonolly  liable 
for  the  license  of  a  foreign  corporation  whose  businesB  he  nnder- 
takes.  The  buslneBB  of  an  insurance  agent  is  a  separate  and  indi- 
vidnal  industry  or  occupation  and  only  taxable  as  such.    SI  An.  781. 

In  the  case  of  State  vs.  Woods,  40  An.  177,  this  Oourt  said:  '"Hie 
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attempt  of  tbe  Slftte,  by  maana  of  this  prooMdii^.  1b  to  make  tbetn 
penoD&lly  liable  for  the  license  wblcb  is  contemplated  for  the  com- 
panies or  corpoTatloDB  which  they  represent,  and  to  subject  their  own 
property  to  the  privilege,  created  la  favor  of  the  State,  against  the  ' 
property  of  the  parties  who  may  owe  the  license  provided  by  the 
■tatnte. 

"Such  a  proposition  Snds  no  sanction  la  reason  or  Joetice,  and 
mnob  tees  in  the  very  law  nnder  whiob  the  proceeding  has  been  in-  ' 
Btitated." 

In  that  case  the  proceedings  were  instituted  against  certain  iosnr-' 
ance  agents  to  make  them  liable  for  licenses  for  conducting  an 
inmrance  boslness.  The  licenses  exacted  were  for  the  amonnt  of 
boeiness  done  by  the  corporations  In  tbia  State  which  they  repre- 

Tbe  snit  was  instituted  nnder  the  provisions  of  Act  101,  Sec.  7,  of 
1^86,  which  are  identical  with  those  of  Act  160  of  1890,  Sec.  7,  ex- 
cept the  proviso  in  the  latter  act.  The  present  proceedings  in  effect 
are  the  same,  as  in  that  salt,  to  make  the  agent  responsible  as 
one  who  condncts  an  insurance  bnsineaa.  No  law  can  make  a  per- 
son answerable  for  a  debt  which  he  does  not  owe.  The  defendant 
does  not  do  an  insurance  business,  and  he  can  not  be  made  to  pay  a 
license  for  that  occupation.  The  Oonstitution,  Art.  236,  requires  tbe 
foreign  corporation,  which  desires  to  do  a  business  in  this  State,  to 
appoint  Its  own  agent,  therefore  the  Legislature  can  not  appoint  one 
for  It. 

It  is  sate  to  say  that  the  Legislatnre  can  not  appoint  an  agent  for 
'  an  insurance  company  to  represent  said  company,  for  any  particalar 
purpose,  as  Its  legally  appointed  agent  In  violation  of  Art.  236  of 
the  Conatitntion.  We  do  not  mean  to  be  nnderatood  that  the  Leg- 
islature can  not  dealgnate  persons  who  transact  the  buainess  of 
a  corporation  domiciled  out  of  the  State,  and  having  no  agent  here 
aa  proper  persons  npon  whom  process  may  be  served.  Nor  do  we 
wish  to  be  nnderatood  to  announce,  that  the  State  is  powerless  to 
prevent  the  evU  attempted  to  be  suppressed  by  Sec.  7  of  Act  160  of 
1890. 

'  The  right  to  prohibit  foreign  corporations  from  doingbualnesa  in  the 
State,  unless  they  comply  with  its  regulations,  can  not  be  denied, 
and  this  rlgbt  carries  with  it  the  power  to  enforce  the  prohibition  hy 
appropriate  leglalation.    Moses  vs.  State,  S  Bo.  Bep.  140. 
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The  State  can,  therefore,  prohibit  its  own  citiseDS  from  condocting 
th6  business  o(  taking  onb  an  open  policy  covering  special  contracts 
of  inenrance  in  a  foreign  insurance  company,  which  has  not  complied 
with  constitutional  and  statntory  r^alations,  ae  it  has  the  exclnaive 
right,  by  Tirtae  of  its  sovere^ty,  to  regulate  the  conditions, 
capacity  and  state  of  all  persons  within  it;  the  validity  of  contracts 
and  other  acts  done  within  Its  limits ;  the  resulting  rights  and  dnties 
growing  oat  of  those  contracts  and  acts,  and  the  remedies  and  modes 
of  enforcing  justice,  and  subjection  to  its  will.  Story  Conf.  Laws, 
paragraph  18. 

Jadgment  affirmed. 


State  ex  bmi..  Sahubl  J.  Zbiqler  vs.  S.  L.  Taylok,  Judqb  of 
THB  Fmer  Judiciai.  Distsict,  Parish  op  Caddo. 

A  jadgment  whicli  ma;  be  prOTislonally  executed,  notwitbitiinilliiB  ao  appeal 

hB«  been  taken  thererrum,  la  not  auaceptlble  oC  a  euspenilTe  appeal. 
That  pcopoHltlon  Involves  BOOntradlctEOQ  in  terms. 

A  PPLICATION  for  Mandamus. 

Land  &  Land  Attorneys  for  the  Relator : 

It  is  submitted  that  the  question  of  a  suspensive  appeal  from  a  jadg- 
ment ordering  a  cession  ot  property/  etc.,  pnrenant  to  Act  134 
of  1888  is  res  nova. 

The  appointment  ot  a  provisional  syndic  is  bat  an  incident  or 
sequence  of  the  decree,  and  to  say  that  because  a  suspensive 
appeal  will  not  lie  from  such  an  appointment,  ergo,  such  an 
appeal  will  not  lie  from  the  decree  of  cession,  Is  a  non-se^ilur. 

That  a  suspensive  appeal  does  not  lie  from  a  decree  for  a  forced  ces- 
sion la  well  settled.     34  An.  130;  36  An.  198. 

Act  680,  C.  P.,  applies  only  to  cases  involving  contests  for  adminis- 
tration, and  not  to  cases  where  the  question  is  as  to  necessity  of 
any  administration  at  all.     22  An.  23;  26  An.  122. 

The  appointment  of  a  provisional  syndic  piesupposea  that  the 
question  of  surrender,  vel  non,  baa  been  finally  adjudicated.     R. 
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8.  1792,  1788.  The  reversal  of  the  decree  of  bankraptey,  on  a 
doTolnUve  appeal,  would  Diilllty  all  proceedings  bad  and  create 
confaslon  and  uncertainty  In  the  adminlitration  of  the  law. 


Ae«ponden(  Judge  in  propria  persona. 


The  opinion  of  the  coort  woe  delivered  by 

Watkins,  J.  The  object  of  this  application  is  to  coerce  respondent 
to  grant  relator  a  enspenaive  appeal,  grounded  on  the  judgment  and 
decree  in  the  proceedings  in  the  conrt  of  the  respondent,  which  are 
tboB  described  in  the  relator's  petition,  viz.: 

That  in  certain  proceedings,  in  respondent's  court,  In  December, 
1892,  relator  obtained  jndgment  granting  him  a  respite  of  one  and 
two  years. 

That  recently  several  persons,  claiming  to  be  creditors  of  his,  ob- 
tained rules  against  him,  under  the  proviaiona  of  Act  184  of  1888,  in 
which  they  aver  his  failure  to  make  payments  to  them  In  conformity 
to  the  terms  of  said  respite,  and  pray  that  he  show  cause  why  the 
judgment  decreeing  such  respite  should  not  be  vacated  and  annulled, 
and  why  he  should  not  forthwith  make  a  cession  of  his  property  to 
bis  creditors. 

That  in  his  answer  to  said  rules  he  set  up,  inter  attos,  the  unconsti- 
tationallty  of  the  Act  of  1888. 

Tliat  on  trial  of  said  rales  judgments  were  rendered  making 
same  absolute,  and  decreeing  that  the  judgment  granting  the  respite 
be  vacated  and  annulled;  that  be  forthwith  make  a  cession  of  his 
property  to  bis  creditors,  and  that  a  provisional  syndic  be  at  once 
appointed,  and  the  clerk  of  conrt  be  directed  and  required  to  con- 
voke a  meeting  of  his  creditors. 

That  immediately  thereafter — on  the  following  day — he  applied  to 
the  respondent  for  an  order  of  appeal,  suspensive  and  devolutive, 
made  returnable  to  this  Court  according  to  law,  the  amount  in  dis- 
pnte  OB  well  as  the  fund  to  be  distributed  exceeding  two  thousand 
dotlars. 

That  the  respondent  declined  his  application,  making  tbereou  the 
following  eodoiBement,  viz. : 
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"  I  decline  to  ffrant  a  ntapennve  appeal  from  the  jndgment  ren- 
dered in  ttaia  case  on  the  anthority  of  the  case  of  State  ex  raJ.  L»vy 
ft;  Son  TS.  Ellis,  Jndite,  40  An.  818,  bnt  am  willing  to  grant  a  devo- 
Intlve  appeal." 

The  respondent's  retnm  is  in  anbatance,  the  same  as  the  afore- 
said endorsement. 

An  examination  of  onr  opinion  in  the  Levy  case  discloses  its 
complete  analogy  to  the  case  under  consideration  in  every  essential 
particnlar,  and  a  close  observance  of  the  terms  and  provisions  of 
Act  184  of  1888. 

The  object  of  that  statute  was  evidently  to  speed  the  liquidation 
.  and  settlement  of  estates  of  insolvents,  and  it  they  are  to  be  halted 
or  impeded  by  suspensive  appeals  the  remedy  would  be  pntctlc^y 
valueless. 

The  act  provides  that  in  case  the  respited  debtor  shall  fail  or  neg- 
lect to  make  payment  according  to  the  terms  of  his  respite,  any 
creditor  may  proceed  against  him  summarily  by  rule,  to  have  hisrec- 
spite  vacated  and  annulled,  and  to  compel  him  to  make  a  cession  of 
his  property  to  his  creditors. 

And  it  farther  provides  that  the  Court  in  making  snch  rule  abso- 
lote  shall  appoint  a  provisional  syndic  and  order  a  meeting  of  credi- 
tors. 

That  is  precisely  what  the  respondent  has  done,  and  the  question 
is,  whether  or  not  the  debtor  is  entitled  to  suspensively  appeal  from 
jsaid  Judgment. 

According  to  the  opinion  of  this  Oonrt  in  State  es  rel.  Levy  vs. 
Ellis,  Jndge,  anch  a  judgment  belongs  to  the  class  of  judgments  which 
are  provisionally  executed,  although  an  appeal  has  been  taken.  Ttt 
Code  of  Practice  distinctly  provides  that  judgments  relating  to  tiie 
appointment  of  syndics  are  of  that  class.  C.  P.  680;  R.  O.  O.  8098; 
Act  184  of  1888. 

It  is  evident  that  the  decision  of  the  Court  in  (bat  case  is  correqt, 
and  for  that  reason  the  relief  prayed  for  by  the  relator  must  be 
,  denied.  Vide  State  ex  rel.  Marx  vs.  Jadge,  46  An.  134B,  living  s 
construction  to  Act  184  of  1888. 

Jt  is  therefore  ordered  and  decreed  that  the  restraining  order 
herein  made  tn  limine,  be  rescinded,  and  that  the  applications  for 
^i:rita  of  prohibition  and  mandamw  be  refused  at  relator's  cost. 

Etehearing  refused.  
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No.   11,431. 
State  of  Loitisiana  vs  Olympic  Olub. 

1.  A  orlmloBl  BUtiite  deaotmcing  wbBt  ia  oommoDly  called  prlie  flshtlDg  to  be  « 
mlBdemeiLDOr,  paaLsbable  by  due  and  Imprlsoament,  coupled  irltb  a  provito 
tbat  tbe  proTislons  of  the  Bot  aball  not  apply  to  eiblbltloiu  and  glove  oonte«ta 
between  bmnan  beings,  wh[cb  may  take  plaee  wltblu  tbe  rooma  of  rrgulaTly 
obartered  atbletio  clabs.  preaentB  a  gueitlon  ot  fact  to  be  determEned  by  tbe 
CoDrt  or  Jury,  aa  to  whether  aa;  given  conleBt  or  lerlea  of  conteati  come 
wtthio  the  designation  of  the  Btatale  aa  a  price  Ogbt  orvrltbln  tbe  scope  and 
meaning  of  the  jirm'to  bb  a  glove  oonleat. 

3.  Aa  (he  State  of  I^nlalana  1«  la  Court,  aeeklng  tbe  torlelture  or  the  detendant'a 
cbarter,  on  the  ground  that  tba  corporation  baa  committed  aotaoUnivIra  ol 
Ita  eharter.and  la  met  witb  the  provlalona  ol  an  act  of  ber  ownLeglalataTC 
which,  in  terms,  antborlzes  ]ait  ancb  contests  as  the  witnesses  desorlbe  tbe 
olDb  coDteats  to  have  t>een,  this  oonrt  will  be  eiooBcd  for  deollning  to  dlstnrb 
a  finding  of  a  Jury  In  favor  ot  the  defendant  on  a  gnestlonof  laots. 

.1.  Conceding  snob  conteata  to  be  violative  ot  good  morals  and  ot  a  aonnd  public 
policy,  tbe  remedy  oomea  plainly  witblo  the  prerogative  ot  the  legislative  de. 
partment  ot  the  government,  whicb  alona  can  be  looked  to  for  relief. 

APPEAL  Irom  the  Civil  Dietrict  Coart,  Parish  of  OtleanB. 
Rightor,  J. 


M.  J.  Ounningham,  Attoroer  G«n«ral,  for  the  State,  Appellaot. 
E.  Howard  McCaleb  and  B.  R.  Forman  ot  Conosel : 

It  Ifl  the  daty  of  the  Attorney  General  to  inatitnte  proceedings  against 
all  corporations  to  obtain  tbe  forfeittire  of  their  charter  ta  case 
ot  the  Tiolation  of  the  law.  Revised  Statotes,  Sec.  181,  Act  66 
1884,  p.  71;  State  tb.  Atchafolaya  R.  R.  Co.,  6  R.  68;  Rlggln  va. 
Dnlon  Bank,  18  An.  677;  Belden  vs.  Faftan,  22  An.  S45;  State 
vs.  Oltisens  Bank,  31  An.  836. 

A  corporation  may  be  dlasolved  by  the  forfeiture  of  its  charter,  when 
it  abuses  its  privileges,  or  retiiees  to  accomplish  the  conditiona 
on  which  such  privilegea  were  granted.     Civil  Code,  Art.  447, 

When  there  ia  proven  a  clear  abuse  of  its  privileges,  (a)  by  gambhng, 
by  betting  on  a  prize  flght,  (b)  carrying  on  and  conducting  a 
prize  flgbt,  (c)  paying  men  large  sums  of  money  to  commit  as- 
eaalt  and  battery  on  each  other,  (d)  and  do  each  other  great 
bodily  harm,  (e)  commit  an  affray,  (/)  keep  a  grogshop  without 
a  license,  and  doing  such  things  not  contemplated  by  Act  112, 
1882,  or  by  tbe  charter,  then  tbe  charter  should  be  forfeited. 
Uorawetz  on  Corporations,  Sees.  649  to  654 ;  Beach  on  Corpora- 
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tiona,  Sees.  64,  68;  Belden  vb.  Fagao,  22  An.  54S;  ConatltaUoD 
of  La,,  Arts.  28S,  237;  Am.  R.  R.  and  Corporation  Reports,  Vol. 
1,  pp.  604,  662;  People  vb.  North  River  Sugar  Refining  Co.,  /6., 
p.  587;  Terrett  vs.  Taylor,  9  Cranch,  61;  Am.  and  Bog.  Ency.  of 
Law,  Vol.  4,  pp.  802,  306,  No.  8;  American  Digest  1802,  p. 
1046,  Nos.  606,  607,  608. 

No  corporation  can  engage  In  any  bnainess  other  than  that  anthor- 
iaed  by  Its  charter  (Const.,  Art.  287) .  The  clnln  aathorized  by 
Act  112  of  1882,  JnclndlDg  athletic  claba,  are  non-trading  corpo- 
rations and  baTe  no  right  to  engage  in  any  hnslneaa  for  profit. 

The  protfiao  of  Act  26  of  1890,  the  prise  Bgbting  law,  doee  not  make 
prize  fighting  lawful  in  athletic  clubs  when  they  are  declared 
nnlawfnl  elsewhere.  This  woald  be  a  forced  constmction  and 
wonld  read  into  the  law  an  intention  not  therein  expressed. 
State  TB.  Etng,  12  An.  593. 

Aiding  and  abetting  prize  fights  constitnte  misfeasance.  Regina  vs. 
Brown,  O.  and  M.  814  (Alderson) ;  Beglna  vs.  Orton,  14  Cox' 
Criminal  Cases;  Regina  vs.  Perkins,  4  C.  and  P.  687,  Patterson; 
Re^na  TB.  Young,  lOCoxO.  C.,Bramwell;  Regina  vs.  Billingham, 
2  C.  and  P.  284,  Bramwell;  Ref^na  vs.  Orator,  L.  T.  N.  S.  292, 
O.  0.  R.;  Regina  vs.  Caney,  8  L.  R.  Q.  B.  Div.  684;  Sollivan  vs. 
State,  67  Mias.  852;  CommonweBlth  vs.  Barrett,  108  Mass.  302; 
Commonwealth  vs.  Welsh,  7  Gray,  824;  Beolter  va.  Clark,  Ball 
nisi  pHua  IS;  Bell  vs.  Hansley,  3  Jam.  N.  C.  131;  State  va. 
Wren,  1  Hanks,  N.  C.  420;  Adams  va.  Wagoner,  33  Ind.  684; 
State  vs.  State  Bank,  1  Blackford  Ind.  534;  People  vs.  DUpen- 
sary  Society,  7  Lans.  N.  Y.  304;  Morawetz  on  Corporations, 
1024;  Danville  vs.  State,  IS  Ind.  456. 

What  conatttates  prize  fights  is  a  question  of  law  to  be  determined 
by  the  Conrt,'from  the  facta  proved  to  have  taken  place,  and 
not  from  the  opinion  of  wltneases.  Seville  vs.  State,  30  N.  E. 
621. 

People  vs.  Taylor,  56  N.  W.  27,  and  it  is  a  term  in  common  use  and 
so  simple  as  to  need  no  definition.  Dictionaries  ot  Worcester, 
Webster,  Stormontb,  Century  Co.  Csses  cited  above,  and  the 
following:  Oommonwealth  vs.  Welsh,  7  Oray,  324;  Common- 
wealth va.  Bnmett,  108  Mass.  303;  People  vs.  Kent,  1  Dooglas 
(Michigan) ,  42 ;  Bice  vs.  People,  16  Mich.  9 ;  Dnrand  vs.  People, 
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47  Mich.  8S2;  Lohman  T8.  State,  81  Ind.  IS,  177-,  State  n. 
Smltb,  SO  An.  846;  Sedgwick  on  Statates,  279,  287,  886. 
In  conBtoning  the  meaning  of  a  law,  while  the  expression  of  the 
Legislature,  not  the  moral  effect,  ahoold  govern  the  decision; 
neither  sbonld  the  decomm  preserved  In  the  sorroandinge  and 
mam^^ement  of  the  prohibited  act,  or  the  respectability  of  some 
of  the  audience  have  any  inflnence  upon  the  determlnatdon  of 
the  qneation  whether  the  act  is  prohibited  or  not.  The  Oonrt 
shonld  not  look  to  the  comparative  brutality  of  the  exhibitions, 
whether  more  or  less  brutal  than  foot  ball  or  other  permitted 
exhibitions — it  iDobs  to  whether  the  acts  most  be  classified  nnder 
the  received  definition  of  a  term,  the  act  designated  by  aaXd 
term  being  prohibited  by  law. 

Whether  prize  fights  or  not,  the  seventeen  pagUistlc  fights  for  large 
rewards,  carried  on  and  conducted  by  the  club,  were  assanlte 
and  ttatteries  and  affrays,  and  preceded  by  illegal  aleatory  con- 
tracts, la  violation  of  the  pnbltc  policy  of  the  State,  declared  in 
the  GonstitnUon,  Arte.  172,  234, 236,  and  Revised  Statutes,  Sees. 
796,  699. 

Because  the  contestants  wore  light  gloves  it  matters  not.  The  con- 
tests were  fonght  "to  a  finish,"  for  a  prize,  before  a  large 
crowd,  and  were  not  exhibitions  of  scientific  boxing  or  sparring 
for  points.  Seville  vs.  State,  30  N.  E.  Rep.  621;  People  vs. 
Taylor,  66  N.  W.  Bep.  27;  Beg.  vs.  Orton,  14  Cox  C.  0. 

Consent  of  all  the  persons  engaged  does  not  make  it  any  the  less  an  , 
offence  against  the  State.  Oases  above  cited,  and  particularly: 
Greenleaf  on  Evidence,  Vol.  II,  Sec.  86;  Eng.  and  Am.  Eacy.  of 
Law,  Vol.  I,  pp.  786,  807,  Sec.  22;  Re^na  vs.  Oaney,  8  Q.  B. 
Div.  eS4;  Bishop  on  Orimlnal  Law,  Sec.  36;  119  Mass.  350; 
Logan  vs.  Austin,  1  Stewart  (Ala.),  676. 

The  proviso  of  Act  26  of  1890  should  be  strictly  construed  so  as  to 
conform  witfa  the  legislative  intent.  It  does  not  destroy  the  en- 
acting and  antecedent  clausea,  nor  is  it  a  grant  to  perform  a 
prohibited  net.  State  vs,  Fernandez,  89  An.  639;  Coostitntion, 
Arte.  46,  236 ;  United  States  vs.  Dickson,  15  Pet.  141 ;  Epps  vs. 
Epps,  17  m.  App.  198. 

A  law  sbould  be  so  construed  as  to  give  effect  to  each  of  ita  ports; 
and  the  minor  provisions,  with  reference  to  the  main  Intent  and 
object,  and  not  so  as  to  defeat  it. 
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And  wbfce  f  license  Issnedi  It  has  been  held,  that  ttae  State  can  not 
be  estopped  In  detnandfng  the  disBolatlou  of  the  corporation  for 
mifloAer  and  Don-nier.  See  People  vs.  Plioenlz  Banlc,  24  W«iid, 
<I!f.  Y.)  451;  People  t8.  KlnKSton,  28  Wend.  (N.  Y.)  196;  B. 
S.  ISl;   16  An.  98,  190:  S8  An.  816;  Blgelow  on  Estop.  486-6. 

'  .H0nrv.P..J>ar(,  O.H.  lAitenberganA  ProMk  ZengtH  Attorneys  for  De- 
fendant and  Appellee: 

Statute  No.  26  of  lt)90  does  not  define  the  crime  of  prize  flghtinK 
witb  such  distinctness  as  to  enable  the  Oonrt  to  establish  what  is 
or  1b  not  prize  flgbtlng  tinder  the  laws  of  Louisiana. 

Betereace  made  to  any  otber  system  or  code  of  laws,  to  obCotn  a 
deflnitiOD  of  a  crime  in  tfais  State,  Is  prohibited  by  the  Oonstita- 
tloD  of  18T9,  and  by  well  settled  decisions:  State  vs.  Oaster,  46 
An.  686,  and  State  tb.  Smith,  SO  An.  846. 

The  proviso  of  the  statute  exempting  from  its  proTisions  "glove 
contests  and  exhibitions  between  human  beings  in  the  rooms  of 
regularly  chartered  athletic  clubs"  is  Intended  to  promote  box- 
ing and  sparring  contests,  and  such  contests  are  not  prize  fights 
within  the  proscription  of  the  statute,  nor  can  they  be  found  to 
be  prize  fights  under  this  ex<tmination,  more  especially  when  it 
is  established  by  the  evidence  tiiat  they  were  contests  with 
gloves  accompanied  by  no  diaorder,  by  no  unlawful  assemblages, 
and  held  under  strict  police  sarvelllance,  and  within  the  rooms 
of  a  regularly  chartered  athletic  cinb. 

The  State  can  not  maintain  this  action,  because  she  has  proceeded 
against  the  defendant  for  a  State  licenBe,  based  on  its  receipts 
from  the  contests  now  complained  of.  23  An.  462 ;  84  An.  S69 ; 
81  An.  168. 

The  forfeiture  of  a  charter  will  not  be  lightly  decreed  when  a  fnll 
'  and  complete  remedy  exists  to  prevent  the  infraction  of  the  law 
complained  of,  and  the  policy  of  the  court  should  be  to  maintain 
the  charter  of  a  corporation  which  exists  for  otber  useful  and 
legal  purposes,  when  the  objectionable  feabnres  may  be  pro- 
•    hibited  by  injunction. 

The  opinion  of  the  coOrt  was  delivered  by  •': 

■  ■  W&TKins,  J.'  The  plaintiff's  suit  is  for  the  revocation  and  forfeit- 
are  of  the  defendant's  charter,  om  the  ground  and  for  the  reason 
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that  it  has  committed  acta  ultra  vires  and  tnuiacendad  th»  powers 
gruited  b7  its  charter,  and  conferred  npon  It  by  law,  in  tbat 
the  corporation,  ttirongb  ite  oflScers  and  agents,  bas  fobtered, 
enconraged  and  m^ntained  exhibitions  of  what  la  "  oommonly  oaUed 
prtie  fighting,"  in  violation  o(  tbe  Oonstitntlon  and  laws  of  tbia 
State. 

Accompanying  tbe  for^oins  avermenta  is  a  prayer  for  an  Injnnc- 
tion,  restraining  and  prohibiting  tbe  corporation,  ita  officers  an 
agents  from  maintuning,  fostering  sn^  encouraging  snob  exhibi- 
tions; and  also  enjoining  and  probibltlng  the  defendant  from  selling 
or  disposing  of  Its  property  pendente  liU. 

Jbe  prayer  is  concladed  by  demand  for  the  appointment  of  a  re- 
celver  to  take  charge  of  ItM  assets  and  property,  and  to  llqoidate 
and  wind  np  Its  affaire. 

In  the  petition  are  set  forth  tbe  various  ob]ecta  and  pnrposea 
ot  tbe  defendant's  organisation,  as  they  are  enamerated  In  its 
charter  and  tbe  amendment  thereto — snch  as  tbe  establishment  and 
maintenance  of  rooms  for  literary  purposes,  for  tbe  collectioa  of 
Tslnable  *  works  of  art,  books,  maps,  charts,  statnary,  coins,  etc. ; 
for  the  promotion  of  social  Intercourse,  enjoyment,  comfort,  har* 
mony,  refinement  of  manners  and  Intellectnal  Improvement;  to  en- 
«onrage  physical  culture  and  development  of  athletic  exercises — 
snch  as  boxing,  wrestling,  fencing,  and  exhibitions  of  athletic  sport; 
to  organize  one  or  more  military  companies,  to  promote  and  main- 
tain a  natatorium,  gymnasiom,  athletic  groands,  rowing  clubs, 
bowling  alleys,  and  such  other  features  as  may  be  found  neces- 
eary  to  fulfil  tbe  purposes  tor  which  this  corporation  is  formed. 

Then  follows  tbe  averment  that,  "  tbe  acts  of  the  Incorporation 
were  a  fraud  upon  the  laws  of  tbe  State — the  T^[na  and  indefinite 
lai^oage  employed  to  express  the  objects  and  pnrposes  of  the  club 
<being)  purposely  used  to  cloak,  cover  up  and  conceal  the  real  ob- 
jects for  which  said  corporation  was  oiganized,"  as  set  out  supra. 

As  adjuvatory  of  the  foregoing  allegation,  tbe  further  averment 
is  made  that  the  defendant  is  accustomed  to  offer  large  prizes,  or 
rewards,  to  noted  pugilists  of  other  States  and  countries,  and  its 
arena  bas  been  tbe  scene  of  prize  fights  that  were  participated  In  by 
them — intending  to  ^ht  until  one  of  tbe  contestants  should  give  In 
-  from  sheer  exhaustion  or  injuries  received ;  that  the  fights  were  wit- 
.nessed  by  large  assemblies  of  pereoos,  there  unlawfully  congregated 
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tor  the  pnrpoee  of  enconraglii$r  same,  vho  were  compelled  to  pay 
entrance  fees  for  admiuion  to  said  ezbibitions. 

It  is  then  fnzther  averred  that  such  wnlau^ul  ooembliea  and  aeU — 
which  were  public  nuisance* — were  inetig&ted  and  maintained  by  the 
club.  That  "  these  dlsgxacefal  exhibitions  have  attracted  to  this  city 
a  large  number  of  noted  thngs,  confidence  men  and  criminal  choc*  . 
acters  from  other  cities  and  States,  thereby  endangering  the  public 
peace  and  menacing  the  security  of  life  and  property." 

That  "  tbesa  exhibitions  are  and  have  been  an  Incentive  to 
gamblii^,  and  lai^  Bnms  of  money  have  been  bet,  wagered 
and  staked  on  the  reenlt  thereof;"  and  that  the  defendant "  haa 
been  offering  and  paying  large  snms  of  money  to  noted  pngllMs, 
and  has  caaeed  and  encoarsged  them  thereby  to  commit  aaaaolt  and 
battery  tipon  each  other;"  and  that  "  said  prize  fights  set  evil  ex- 
amples to  the  yonng,  diaconrage  honest  indnstry  by  dispropor- 
tionately rewarding  sangainary  exhibitions  of  bmte  force — all  of 
which  are  public  nnieances." 

It  is  then  alleged  that  a  large  number  of  told  exhibitions  have 
taken  place  at  the  cinb  house  of  the  defendant,  by  the  direction  and 
under  the  sanction  and  authority  of  Its  officers  and  agents,  and  that 
"  the  said  exhibitions  of  what  is  commonly  called  prize  fights  "  have 
taken  place  on  the  dates  and  between  the  participants  named  In  the 
accompanying  list,  to-wlt: 


Flgbtcra.  Date. 

Ttioa.  Ward 

1.   Kid  Wilson 

JliB  Carroll 

L   Andy  Bow ea Sept.  K. 

Bob  FltzaimmoDS. 

L  JaakOumpter.. Jan.  u, 

Ca'.  HoOartbj... 

1.  Tom  Warren.. Sept.  tt, 

J.drtffia - 

i.  J.  LBrkln„ Noi.  19, 

Billy  Meyer. 

i.  Jim  Carroll. Deo.  Zl. 

Cal.  MoCttrtby 

I.  Tom  Callaghan Jan.  IT. 

Bob  FltcBlmmom.. 

).  Pat  UahoT „ Uarob  1, 

Jaa.  McAnim 

}.  Billy  Myer. Sept.  S, : 

Geo.  DlioD,  anegro 

».  J.  Skelly Sept.  S, 

Jaa.  Corbett 

I,  Jno.  SDlllTau Sept.  ', 


Amount  Amount 

rltB.           Winner^  lloBor.' 

3.000              i.ioo  soo 

10,000              8,000  I  MO 

1,600              1.O0O  uo 

9,0«O                (MO  cou 

1,000  too 

9,000  1,000 
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PlBbten.  I>Kt 

Billy  UaUtllHn  

U.  BillyHinda March 

M.  Smltb 

It.  J.  Goddard- Maroh  B 

Andy  BoWMi,- 

14.  J.Burke April 

AodyBowen,  mnlaHo 

15.  J.Krerhardt MnjrSi, 

J.  Tsn  Heest _ _ 

IS.  W.  Hapler S«pt.  M, 

J-  Gorman — 

i;.  J.  Lasy _ Oct.  17, 


Priie.  WlDDSr.  Ijcser. 


1.700  m> 

TOO  MM 

t8G,060  19,110 

Tb^  petition  farther  and  finally  alleges  that,  In  conjunction  with 
.  laid  exhibition!  or  prize  fights,  the  defendant,  on  occasions  on  which 
same  occur,  operates  and  conducts  a  bar-room  and  retail  Uqnor  es- 
tablishment  upon  its  premises  wibboat  paying  a  license  to  the  State, 
as  required  by  law. 

The  defendant  moved  to  dissolve  the  injonotlon  on  several  gronnds, 
to-wlt: 

1.  That  the  injunction  was  not  Jostlfied  by  the  facts  and  allega- 
(ions  contained  in  the  petiHon. 

2.  That  the  writ  was  improTldently  iesned  and  without  caose. 

8.  That  the  petition  sets  forth  no  cause  for  or  rlgbt  to  an  injanc- 
tion. 

4.  The  allegations  on  which  the  injunction  was  demanded  are  nn- 
true. 

5.  That  the  plaintiff  is  estopped  by  her  conduct  and  allegations  in 
the  Bolt  of  same  title  as  the  Instant  one,  for  the  recovery  ot  a  license. 

Contemporaneoosly  therewith,  the  defendant  filed  exceptions  to 
the  suit  of  no  cause  of  action,  prescription  of  one  year,  and  estoppel 
laid  on  aforesaid  record. 

All  of  said  exceptions  were  cumulated  with  the  merits  and  tried 
together,  the  defendant  having  in  the  meanwhile  filed  an  answer, 
alleging  that  it  was  "  and  is  a  solvent  and  existing  corporation,  law- 
fully established,  and  is  in  the  legal  and  actual  possession  ot  all  its 
property,  rights  and  privileges,  and  has  in  no  manner  abandoned  the 
some,  or  incurred  any  liability  to  forfeiture  thereof." 

The  case  was  tried  by  a  jury,  who  retorned  a  verdict  in  (avor  of 
the  defendant,  and  plalntifl  has  appealed. 
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A  fair  nunmair  ot  the  charges  made  by  the  plalntifl,  upon  the 
proof  of  which  the  forfeltare  of  defendant's  charter  and  the  peipetn- 
ation  of  her  injimction  depend,  1b  as  follows,  to-wlt: 

Firtt:  That  the  corporation  bad  committed  acta  uUra  vires,  and 
transcended  the  powers  conferred  npon  it  hj  its  charter  and  the  law, 
b^  enconraging  and  maintaining  exhibitions  ot  what  is  "oamtnonly 
e»ll«dprixe  fighting,"  In  violation  of  the  Oonstitntion  and  the  law. 

8eeond:  That  the  defendant  is  accustomed  to  offer  large  prizes  or 
rewards  to  noted  pngUlBts,  and  Its  arena  has  been  the  scene  of  prize 
fights  that  hove  been  -participated  in  bj  them — intending  to  fight 
n^tll  one  of  the  contestants  should  give  In  from  sheer  exhaustion  or 
injuries  received — and  which  were  witnessed  by  large  assemblies  of 
people,  nnlawfolly  congregated  for  the  parpose  ot  encouraging 
same}  which  assemblies  and  acts  constltnted  public  nulsaoces,  and 
aame  were  Instigated  and  maintatned  by  the  defendant. 

Third:  That  these  exhibitions  have  attracted  a  Urge  number  of: 
noted  thugs,  confidence  men  and  criminal  charoctera  from  other 
cities  and  States,  thoa  endangering  the  public  peace. 

Ftmrth:  That  these  exhibitions  are  and  have  been  an  incentive  to 
gambling,  and  large  sums  ot  money  have  been  wagered  and  staked 
on  tbereaoUi  thereof;  and  the  defendant  haa  been  ottering  and  pay- 
iDg  large  soma  of  money  to  noted  pngHists,  thus  causing  them  to 
commit  osaanlt  and  battery. 

Fifth:  That,  in  conjunction  with  said  exhibitions  or  prize  figbta, 
the  defendant  operates  a  bar-room  and  retail  liquor  establishment 
upon  its  premises,  without  paying  a  license  to  the  State. 

The  gravamen  ot  the  suit  is  found  In  tho  flrst  specification,  and  ia  ' 
to  the  effect  that  the  defendant  committed  acts  ultra  vires  of 
its  charter,  by  encooraging  and  m^ntalning  on  its  premises  and 
within  its  clnb  room  "  exhibitions  of  what  ig  comnwnl}/  oalled  prtie 
fighting,  in  violation  of  the  Constitution  and  law — thus  making  its  acts 
of  Incorporation  a  fraud  on  the  law. 

The  remaning  tour  specifications  relate  to  the  collateral  Incidents 
and  surrounding  circumstances  lllastratlve  of  the  exhibitions,  as  an 
aggravation  of  the  charge  complained  ot. 

The  solution  of  the  qoestion  propounded  by  this  action  depends 
JltU  upon  a  correct  and  proper  Interpretation  of  the  phrase  "exhi- 
bitions that  aie  commonly  called  prise  fights;"  and  teoond  npon  a  }nat ' 
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Interpretation  of  the  laws  Irhleh  are  alleged  to  bave  beeb  tbereby 
violated. 

As  pointing  the  issae  thoa  formolated  we  make  the  sobjoioed  ex- 
tract from  the  plaintiff's  In^ef,  viz. : 

"  The  qneationa  at  laanema;  be  stated thtu:  Were  these  pngiUstie 
fights  for  prizes,  held  In  the  arena  of  the  Olympic  Olnb,  within  the 
legitimate  objects  and  purposes  of  the  charter,  or  were  they  each 
abuses  of  its  franchises  as  would  justify  a  perpetnal  injonction  and  a 
decree  of  forfeiture  of  the  charter  and  the  appointment  of  a  receiver 
to  sell  its  property  and  distribute  Ita  proceeds  among  creditors  and 
atockholdere? 

"  Were  they  not  '  what  is  commonly  called  prise  flghts;'  and  did 
not  each  fight  constitute  the  crime  or  offence  of  assault  and  battery 
and  breach  of  the  peace;  and  were  they  not  In  violation  of  the  law 
and  public  policy  ol  the  State  ?  or  were  they  lawfa)  exhibitions  of 
aUll  in  boxing,  permissible  under  the  law,  or  as  the  defendant  Is 
pleased  to  call  them  '  glove  contests,'  whatever  precisely  that  may 

The  provisloaB  of  Act  25  of  1890  are  referred  to  and  relied  upon  aa 
iiaving  been  violated  by  the  defendant,  and  same  are  distinctly^ 
iavoked  and  quoted  by  the  plaintiff's  counsel  as  the  basis  of  this 
proceeding. 

niat  act  is  couched  in  the  following  terms,  to-wit: 

"  Act  No.  26  of  1890,  defining  the  crime  of  prize  fighting  and  to 
provide  for  the  punishment  thereof  la  and  out  of  the  State  of  Lou- 
isiana. 

"  Section  1.  Be  it  enacted  by  the  Oeneral  Assembly  of  the  State  of 
Louisiana,  That  any  person  who  shall  send  or  canso  to  be  sent,  pub- 
lish or  otherwise  make  known,  a  cballeuge  to  fight  what  is  com- 
monly called  a  priae  fight,  or  who  ehaU  accept  any  such  challenge,  or 
who  shall  engage  in  such  fight,  or  act  as  trainer  for  any  such,  con- 
templating a  participation  in  such  fight,  and  any  such  person  who' 
■hali  act  as  aider  or  abettor,  backer,  umpire,  second,  surgeon  or 
asBistant  at  such  fight,  or  In  preparation  for  such  fight,  shall,  upon 
conviction  thereof,  be  ijeemed  guilty  of  a  misdemeanor  and  be  pun- 
ished by  imprlaonment  in  the  parish  Jail  for  not  more  than  six  months, 
and  lie  fined  not  more  than  five  hundred  dollars." 

(Section  2  Is  omitted  aa  unimportant.)  Bat  to  this  section  Is  ap- 
pended the  following  proviso,  to-wit : 
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"Provided  this  act  shall  not  apply  to  exblbltlona  and  glove  etmtett* 
between  human  beings  vihiah  may  tofce  place  within  the  rooms  ol 
reffularlv  ohartered  atKletia  cZulw." 

Prevlooe  to  the  promnlgatlon  of  thlB  act  on  the  26th  of  Jane,  1800, 
an  ordinance  was  adopted  by  the  City  Ooancil  of  New  Orleane,  of  the 
following  tenor  and  purport,  to-wlt: 

"  Be  it  Ord^ned  by  the  Oity  Council  of  the  City  of  New  Orleaoa, 
That  Ordinance  No.  1194  be  and  the  same  is  hereby  amended  so  as 
to  read  as  follawa : 

"  That  ezhibitionB  and  glove  contests  between  human  beings  for 
the  development  of  muecular  strength  be  and  the  same  are  hereby 
permitted  to  take  place  within  the  rooms  of  all  regularly  chartered 
athletic  clubs  In  the  City  of  New  Orleans,  provided  that  at  the  time 
when  said  exhibitions  and  glove  conteets  shall  take  place  that  the 
sale  or  giving  of  spirituous  liquors  in  said  club  rooms  is  hereby  pro- 
bibited;  and  provided  further,  that  sll  such  exhibitions  and  glove 
contests  shall  be  under  the  supervision  of  the  police  suthoritiea  Of 
tbe  City  of  New  Orleans ;  and  provided  further,  that  a  glove  w^gh- 
I&a  not  less  tban  five  ounces  shall  be  used  In  such  exhibltlouB  or  con- 
tests ;  but  under  no  circumstances  shall  this  ordinance  be  construed 
as  permi^ing  an;  sparring  contests  in  e3ch  clqb  or  clubs  on  Snnday  \ 
provided  further,  that  for  each  exhibition  the  parties  shall  be  re- 
quired to  donate  fifty  dollars  for  fund  of  public  charities  of  New 
Orleans;  and  that  a  good  and  solvent  bond  of  9ve  hundred  dollars 
cash  shall  be  given,  to  be  forfeited  in  case  of  any  violation  of  said 
ordinance,  the  proceeds  of  said  forfeited  bond  to  go  to  the  said  fund 
ot  pobliocharities," 

The  foregoing  ordinance  bears  the  number  433S,  C.  S.,  and  was 
adopted  by  the  City  Council  on  March  5,  1890. 

It  was  with  direct  reference  to  this  ordinance,  and  the  act  of  the 
General  Assembly,  that  tbe  defendant  procured  an  amendment  to  its 
ordinal  charter,  whereby  on  the  18th  of  May,  1891,  ft  was  reincor- 
porated as  a  stock  company,  the  objects  and  purposes  of  the  corpo- 
ration  being  therein  enumerated  as  set  out  in  plaintiff's  petition. 

Pron^  the  City  Ordinance  it  appears  "that  exhibitions  and  glove 
contests  -between  human  beings,  for  the  development  of  muscular 
strength,"  was  "  permitted  to  take  place  within  rooms  ot  regularly 
chartered  athletic  clubs  in  the  City  of  New  Orleans;"  coupled,  how- 
ever, with  the  proviso  "  that  all  such  exhibitions  and  glove  contests 
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aliaU  be  ander  the  mpervislon  ot  the  police  anthoriUes;"  and  with 
the  farther  proviso  "that  a  glove  weighing  not  leu  than  five 
ounceB  shall  be  need  in  sach  exhibitions,  or  contests." 

The  denanciation  ot  the  Legislature  was  addressed  to  "  tohat  it 
commonly  called  a  prixe  figM,"  and  declares  that  any  one  who  shall 
send  or  accept  a  challenge  to  make  each  a  fight  shall  be  deemed 
gatlt;  of  a  misdemeanor,  and  pnnlebed  accordingly ;  bat  it  was  care- 
ful to  insert  the  proviso  that  it  should  not  appl;  to  exhibitions  and 
glove  contests  which  may  take  place  In  regularly  chartered  athletic 
clnba. 

Having  reproduced  the  allegations  of  the  petition,  ttae  averments 
otthe  answer,  the  purport  of  the  argoment,  the  provisions  of  tbe 
City  Ordinance  and  ol  the  statate  of  tbe  Oeneral  Astembly,  and  the 
provisions  of  the  defendant's  charter,  the  conclasion  Is  plain  that  onr 
-decision  must  tnm  apon  the  distinction  that  is  taken  in  the  statute 
and  ordinance  between  a  glove  contest  and  what  Is  commonly  called 
a  prize  fight;  tor  ajran  this  distinction  depends  the  criminality  vet 
turn  of  the  contests  which  took  place  between  the  combatants.  And 
it  is  equally  clear  that  unless  th^e  combatants  are  proven  guilty  of 
the  acts  denounced  in  the  statute  as  a  miademeanor,  the  defendant 
can  not  be  treated  as  particepa  oriminia  and  its  charter  revoked  and 
like  contests  en}oined. 

This  brings  us  to  tbe  coDsideratlon  of  the  evidence  that  was  ad- 
dnced,  pro  et  con,  In  the  lower  ooort,  and  the  various  mllnga  of  the 
judge  a  quo  with  reference  to  admissibility  of  testimony. 

And,  ae  a  preliminary  to  this  examination,  It  is  well  to  incorporate 
one  of  the  contracts  under  which  the  club  contests  occurred,  as  the 
best  means  of  illustrating  its  character ;  and  tbe  following  is  selected 
as  a  sample,  to -wit: 

"OLYMPIC  CLUB.      . 

"Abticlbs  of  Aobebhbht  Between  Stahton  Abbott  and 

Andbsw  Bo  wen. 

"We,  the  andereigned,  Stanton  Abbott,  of  London,  England,  and 

Andrew  Bowen,  of  New  Orleans,  La.,  do  hereby  agree  to  engage  In 

a  glove  contest  to  a  finish  before  the  Olympic  Club,  of  New  Orleans, 

L*.,  on  November  16,  1893,  at  9  o'clock  p.  m.  sharp,  for  a  parse  of 

two  thousand  five  hundred  dollars,  the  winner  to  receive  two  thoa- 

-■and  dollan,  and  the  loser  five  hundred  dollars  of  said  purse,  sdid 

BO 
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Bow«ti  and  Abbott  to  receive  each  three  handred  dollus  (orexpenuft 
as  soon  as  forfeit  of  five  handred  dollars  is  deposited  with  the 
Olympic  Olub. 

"The  contest  to  be  with  five-onnce  gloves  and  according  to  Mar- 
qnis  ot  Qneeasbnry  rules.  The  clnb  is  to  select  the  teferee  and 
official  timekeeper,  each  ot  us  reserying  the  right  to  appoint  a  time  - 
keeper  to  represent  ns,  said  timekeeper  tobesabjectto  the-approval 
ot  the  clnb.  The  referee  shall  have  the  power  to  stop  and  decide 
Che  contest  when  so  directed  by  the  seconds  and  the  contest  com- 
mittee. 

-  "  Shoald  either  ot  as  commit  a  deliberate  fonl,  thereby  injnring- 
the  other's  chances  ot  winning,  the  one  so  doing  shall  lose  all  In- 
terest In  the  aforesaid  pnrse. 

■  "We  each  hereby  agree  to  weigh  one  bnndred  and  tbirty-thre& 
ponnds  at  the  ring  side  at  S  o'clock  p.  k.  on  day  of  said  conteat. 

"To  goarantee  the  faithtnl  performance  of  the  above  obllgatloiw- 
we  each  hereby  agree  to  deposit  the  snm  of  Ove  bnndred  dollars  in 
the  hands  of  the  Olympic  Clab.  Should  either  of  lu  tall  to  appear  at 
the  proper  time  and  place,  tbe  one  so  doing  shall  forfeit  his  deposit 
to  the  clnb. 

(Signed)  "A.  Bowbn, 

"Stanton  Abbott, 

"Jno.  W.  Lyona. 
"  Witnesses: 

"  ThoB.  C.  Anderson, 
"Alb.  Spitztaden, 
"  Teddy  Wilson. 
.  »  Dale  September  2d,  1893." 

Daring  the  progress  of  the  trial  question  was  made  with  regard  to- 
the  admiSBlbUity  of  testimony  on  tbe  part  ot  the  defendant,  as  tend- 
ing to  show  B.  dUTerence  between  a  prize  fight  and  a  glove  contest. 
Tbe  Jadge  a  quo  mled  in  favor  of  the  defendant  and  admitted  the 
evidence,  and  the  plaintiff  reserved  a  bill  of  exceptions. 

After  the  evidence  had  gone  to  the  jnry  the  same  question  was 
presented  again,  in  certain  requested  instractions  to  the  jory,  that 
were  presented  by  tbe  plaintiff's  connsel,  and  refused  by  the  court. 
To  be  accarate,  we  will  incorporate  the  pertinent  portions  ot  tbe- 
qfaarge  requested,  which  Is  as  follows,  viz: 

"The  plaintiff  requests  the  Judge  to  charge  tbe  jnry  as  follows : 
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"  1.  The  stalnte  of  this  State,  which  applies  to  both  peraons  and* 
corporationB,  prohlMta  prize  fighting,  and  makes  it  a  penal  oBenoe; 
and  also  provides  that  this  statute  shall  not  apply  to  exhibitions  and 
glove  contests  between  hnman  beings  which  may  take  place  within 
the  rooms  of  regnlarly  chartered  athletic  cinbs. 

"  All  parts  of  this  statute,  as  wall  as  every  other  law,  most  be  so 
constrned  as  to  harmonize  with  each  other,  and  I  charge  yon,  gen- 
tteineD  of  the  ]ory,  that  the  term  '  prize  fighting'  does  not  reqaire 
any  definition — it  Is  a  simple  term  defined  in  all  the  dictionaries  to 
befishUiiKfora  prize  or  reward,  and  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  corporation  held  one  or  more  fights  within 
its  arena,  nnder  the  aiisplceB  of  its  officers  and  managers,  in  which 
the  fighters  were  offered  or  promised  a  prize  or  reward  to  be 
paid  to  the  victor,  or  either  of  them,  ench  a  fight  Is  a  'prize 
fight '  within  the  meaning  of  the  law,  and  Is  nnlawfnl,  whether  tho 
combatants  wore  gloves  or  not. 

"  It  matters  not  what  the  rales  of  tbe  fight  were,  or  how  they  were 
clothed,  or  whether  any  portions  of  their  bodies  were  covered  or  nn- 
covered — If  they  longht  to  a  finish  for  a  prize,  or  reward,  to  be  given 
to  the  snccessfnl  combatant,  it  is  a  prize  fight  within  tbe  meaning  of 
tbe  law,  and  the  verdict  most  be  for  tbe  plaintiff. 
'  "The  Legialatnre  can  not  be  presumed,  in  prohibiting  prize 
flgbting,  to  have  enabled  any  one  to  escape  the  prcfalbitory  or  penal 
clauses  of  the  statate,  by  patting  on  and  wearing  a  pair  of  gloves, 
and  thereby  evading  the  penalty  prescribed  by  the  law  tor  its  in- 
fraction." 

Bnt,  to  onr  thinking,  the  foregoing  requested  special  chaise  was- 
modified,  and  the  admissibility  of  sucft  evidence — partially,  at  least — 
conceded  by  the  third  and  fourtti  requested  special  charges,  which, 
are  as  follows,  viz. : 

.  "  I  cbarge  you,  gentlemen  of  the  Jury,  that  if  from  tbe  evidence 
yoD  find  that  the  defendant  in  this  case  contracted  or  agreed  with 
certain  noted  pugilists,  residing  here  or  coming  here  from  other 
States  OF  coontries,  to  engage  In  a  fight  for  a  prize  or  reward,  in  tbe 
^rena  of  their  club,  and  at  such  contests  the  fights  were  carried  on  to 
a,  finish,  and  the  reward  previously  promised  was  subsequently  paid  to 
the  successful  combatant,  then  ibis  was  a  '  prize  Sght,'  and  your 
verdiet  sboold  be  for  the  plaintitC. 

"  If  it  were  a  mere  exhibitixm  of  akill  tn  spaTrmg  with  gloves,  not 


SUPREMfi  COURT  OP  LOUISIANA. 
Slate  TB.  Olympic  Club. 


fMloulated  to  do  great  bodily  injury,  it  tna$  a  glove  eontwl  wUM*  the 
provigitm  of  the  law,  bat  it  th«  jury  believe  from  tlie  evidence  that 
the  poftieB  who  have  engaged  in  these  conteste  witliin  the  arena  of 
the  defendant  Intended  to  flght  nntil  one  gave  in  from  exfaanttio  n 
or  injories  received.  It  was  a  breach  of  the  law,  and  a  prize  fight, 
whether  Itae  combatants  fonght  with  gloves  or  not. 

"Gentlemen  of  the  jury,  yov,  are  to  decide  ihi»  aaae  from  the 
«viden«e  adduced  on  the  witneia  stand  as  to  what  actually  ooeurred  at 
the  time  the  several  contests  or  fights  referred  to  in  the  petition,  and 
testified  to  by  witnessess,  took  place,  and  not  by  yonr  preconceived 
opinions,  or  the  opinions  of  any  other  person,  as  to  whether  these 
contests  were  prize  fights  or  not.  In  other  words,  you  are  to  decide 
this  COM  tfpon  the  facts  proven  by  the  testimony  qf  the  vritnesses  on  the 
stand,  and  the  law  as  given  to  yon  by  the  conrt,  and  not  in  accord- 
ance with  yooT  preconceived  opinions,  or  accordiug  to  the  opinion  of 
any  one  else." 

Taken  collectively,  we  nnderstand  the  objection  of  plaintiff's  conn- 
sel  to  be,  that  it  was  permlesible  for  witnesses  to  state  the/a«ta  and 
incidents  which  actnally  occorred,  as  coming  within  the  range  of  their 
personal  knowledge  and  observation ;  but,  that  it  was  nob  permlstible 
for  them  to  give  their  opinions,  hosed  npon  that  knowledge  and  in- 
formation— same  being  a  conclusion  of  law,  and  not  a  matter  forde- 
bensiDation  by  expert  testimony.  To  the  jndge's  declination  to  give 
the  }Dry  this  special  charge,  no  bill  of  exceptions  was  retained  on 
behalf  of  the  plaintiff,  and  the  State  is  to  be  considered  as  faaviiitf 
abandoned  it  and  acquiesced  in  the  charge  that  was  given  by  the 
jadge,  and  which  is  as  follows,  viz. : 

"There  is  only  one  qnestfon  for  the  jury  to  decide,  and  that  ia  as 
to  the  character  of  the  exhibitions  given  at  the  Olympic  Olnb. 

"The  bnrdan  of  proof  Is  on  the  plaintiff  to  make  ont  its  case.  The 
defendant  is  charged  here  with  having  violated  the  terms  and  con- 
ditions of  Its  charter  by  having  given,  under  Its  anspices,  what  is 
commonly  called  prize  fights. 

"The  defendant  resists  that  charge  on  the  ground  of  a  pro v bo 
in  the  law  which  permits  glove  contests.  There  is  then  but  one 
-qnestion  before  you,  '  Does  the  evidence  disclose  that  these  exhlbi* 
tlona  were  prise  fights  or  not;  or  does  the  evidence  disclose  that  they 
were  glove  contests  or  not?  ' 
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"  Now  tbe  mle  of  Interpretation  of  words  is  tta»l  tbe7  muet  b«  re- 
ceived according  to  their  algniflcance  In  common  use. 

"  I  am  not  an  expert,  and  can  give  yon  no  opinion  as  to  the  sig- 
niflcanca  of  these  words.  Yda  mnst  determine  for  yoDrselves 
whether,  In  common  parlance,  these  exhibitions  were  prize  fight*  or 
glom  conteaU.     There  is  no  other  law  in  this  case." 

No  objection  was  made  to  this  charge,  and  no  bill  of  exceptions 
was  retained  by  the  pifdntift  to  it. 

When  the  coanael  for  the  Statu  presented  the  aforesaid  special 
charges,  the  jndge  declined  to  give  the  jnry  any  other  charge  than  the 
one  above  quoted — stating,  however,  that  "this  is  not  a  criminal 
ptosecntion,  bat  that  it  is  a  civil  }>ro«ecutton,  for  the  forfeiture  of  de- 
fendant's charter;"  reading  to  the  jury  Act  25  of  1890. 

The  acqaiescence  ol  the  plaintiff  In  the  judge's  estimate  of  this 
controversy  Is  plainly  indicated  hy  the  paragraph  we  clipped  from 
Ita  brief,  at  page  10,  which  we  reprodnce  In  this  nonnection  for  the 
parpoae  of  emphatizing  the  correctness  of  the  judge's  conclusions : 

"  Were  they  not  '  what  is  commonly  called  prize  Qghta,'  and  did 
not  each  tight  constitute  the  crime  or  offence  of  assanlt  and  battery, 
and  a  breach  of  the  peace,  and  were  they  not  In  violation  of  the  law 
and  public  policy  of  the  State?  Or,  were  they  lawful  exhibitions  of 
skill  in  boxing,  permissible  nnder  the  law;  or,  as  the  defendant  is 
pleased  to  call  them,  '  glove  contests,'  whatever  precisely  that  may 
mean?" 

On  the  face  of  the  statute  against  prize  fighting — Act  2Ti  of  1890— 
the  denunciation  of  the  law  is  against  "  any  person  who  shall  send 
or  canse  to  be  sent,  publish,  or  otherwise  make  known,  a  challenge 
to  flght  what  i»  oxmmonly  called  a  prize  fight " — not  a  prize  flght  eo 
nomine. 

And  that  denunciation  is  coupled  with  the  proviso,  "  that  this  act 
sball  not  apply  to  exhibitions  and  glove  eonteelK  between  human 
beings,  which  may  take  place  within  the  rooms  of  regKlarly  chartered 
athletio  clubt.'^ 

That  ia  the  only  statute  governing  such  contests,  or  ezhibitiona,  to 
which  we  have  been  referred,  or  of  which  we  are  aware;  and  it  is 
controlling,  and  conclusively  affirms  the  correctness  ot  the  view  en- 
tertained by  the  District  Judge. 

Accepting  this  as  the  correct  theory  of  this  case,  it  is  manifest  that 
the  judge  ruled  correctly  in  admitting  the  evidence  objected  to,  and 
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Inrefaaing  to  give  the  special  charge  reqnested  by  plaintiff's  counsel. 
For  it  can  not  be  readUy  perceived  on  what  theory  expert  tesUmonjr 
should  have  been  ezclnded,  when  the  main  qaestion  for  the  jnry  to 
determine  was  the  proper  significance  of  "what  Is  commonly  called 
a  prise  fight,"  as  contradistingnished  from  a  "  glooe  conleat." 

Addressing  ourselves  to  the  definition  of  these  terms,  we  are  to 
ascertain  the  distliiction  between  them  in  common  parlance;  that  ia 
to  say,  to  ascertain  their  trae  significance  in  the  vemacnlar  of  the 
prize  ring  and  athletic  clnb,  where  such  exhibitions  are  ^ven. 

Taking  the  contract  between  Bowen  and  Abbott  as  a  sample  of  the 
articles  of  agreement  between  the  contestants  before  the  Olympic 
Olnb,  we  find  that  it  declares  they  "  do  hereby  agree  to  engage  in  a 
glove  contest,"  and  that  It  farther  sttpnlates  that  "  the  contest  (is) 
to  be  with  flve-ounee  gloveM,  and  according  to  Marquis  of  Queenibury 
rules."  It  also  provides  that  if  either  party  shall  "  commit  a  delib- 
erate fonl,  thereby  injuring  the  other's  chances  of  winning,  the  one 
so  doinft  shall  lose  all  interest  in  the  aforesaid  parse." 

City  Ordinance  No.  4386  provides  "that  exhibitions  and  fflocv 
oontesto  between  haman  beings,  for  tbe  derelopment  of  muacalar 
strength,  be  and  the  same  are  hereby  permitted  to  take  place  witbin 
the  rooms  of  ail  regttlarly  chartered  athletic  cluba  in  the  City  of 
New  Orleans."  That  ordinance  provides  farther,  that  In  such  con- 
tests "  a  glove  weighirtgnot  less  than  Jive  ounces  shall  be  need." 

We  have  extracted  from  the  little  volume  entitled  Billy  Edwards' 
Art  of  Boxing  and  Manual  Training,  which  was  introduced  and  filed 
in  evidence  by  the  Attorney  General,  on  the  part  of  the  plaintiff,  as 
immediately  bearing  on  the  contracts  of  the  Olympic  Olob  contest- 
ants, the  Marquie  of  Qaeenabury  rulea. 

The  extract  is  from  p.  109,  and  Is  as  follows,  to-wlt; 

THH  UARQUIB  OF  QUBBNBBURY   BULBS,  FOB  THE   BNQLISH  CHALLBNOB 
CUPS  (OPEN  TO  QBNTIjEUBN  AUATEURS)  . 

"  Rule  4.  There  are  to  be  three  judges  appointed  by  the  com- 
mittee. 
"  Rale  5.  That  the  boxing  is  to  take  place  in  a  24-toot  ring. 
'■  Bole  6.  That  no  wrestling,  roughing,  or  bogging  tbe  ropes  (is 
-lo)  be  allowed. 

Rule  7.  That  each  heat  consists  at  three  rounds,  with  one  minute 
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Interr&l  between  each;  the  dnration  of  each  roand  to  be  at  the  cHs- 
«ntioi]  ot  the  Jadgea,  but  not  to  exceed  five  mlnatea. 

"  Rale  8.  Any  competitor  not  coming  np  to  time  shall  be  deemed 
to  have  loet. 

■'  Rale  9.  That  no  shoes  or  boots  with  spikes  or  sprige  be  allowed. 

'•  Qtntettt  for  £nduranee. 

"  Rnle  1.  To  be  a  fair  stand-np  boxing  match  in  a  24-foot  ring,  or 
as  near  that  size  as  practicable. 

"  Rale  2.  No  wrestling  or  hagginK  allowed.  The  roaads  to  be  (^ 
three  minates'  duration  and  one  minate  time. 

"  Role  8.  If  either  man  fall,  tfarongh  weakness  or  otherwise,  he 
mast  gat  ap  unassisted,  ten  seconds  to  be  allowed  him  to  do  so, 
the  other  man  to  retire  meanwhile  to  his  corner,  and  when  the 
fallen  man  is  on  bis  legs  the  roand  is  to  be  resnmed,  and  continned 
antil  the  three  minutes  have  expired ;  and  if  one  man  faUs  to  come 
to  the  scratch  in  the  ten  seconds  allowed,  it  shall  be  In  the  power  of 
the  referee  to  give  his  award  in  favor  of  the  other  man. 

"Rnle  4.  A  man  hanging  on  the  ropes  in  a  helpless  condition,  with 
his  toes  oft  the  ground,  shall  be  considered  down.     •     •     • 

"  Rule  6.  The  gloves  (are)  to  be  fair-sked  boxing  gloves  ofj  the 
best  qnalitf ,  and  new, 

"  Rale  8.  A  man  on  one  knee  is  considered  down,  aud  it  struck,  is 
entitled  to  the  stakes." 

As  conbradistingnished  from  the  foregoing,  we  refer  to  the  manoal 
ot  Billy  Edwards,  at  page  108  et  »eq.,  containing  the  London  Prize 
Ring  Rules,  from  which  we  find  the  only  distingnishing  features  to 
be:  (1)  that  the  contests  are  made  without  gloves  or  other  covering 
lor  the  hands;  (2)  that  the  Bghting  boots  ot  the  contestants  are  pro- 
vided with  three  metal  spikes,  which  are  one-eighth  of  an  inch 
broad,  and  extend  three-eighths  of  an  inch  from  the  sole,  one  to  be 
placed  on  each  side  of  the  boot  near  the  toe  and  the  other  at  the 
heel;  (S)  that  wrestling,  roughing  and  hugging  are  not  forbidden, 
all  the  prohibitions  being  attempts  to  Inflict  Injury  by  gouging, 
tearing  the  Sesh  with  the  finger  nails  and  biting. 

Contests  under  the  London  Prize  Ring  Rules  are  usually  outdoors, 
In  open,  public  view. 
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With  these  mlea  kept  in  view,  the  evidence  will  dlacloM  whether 
the  Olympian  oonteati  were  g^ove  contests  or  prise  fights,  as  the 
major  part  of  the  wltneseeB  were  connofoaeuf*  to  roattet'a  of  this  sort, 
i(  not  expert,  acientifically  speaking. 

The  platntifl  only  introduced  foar  wltneBSes,  gentlemen  who  had 
witnessed  some  ol  these  contests  as  reporters  of  the  newspapers, 
whose  testimony  was  chiefly  directed  to  the  oonseguencea  of  them 
rather  than  to  the  modus  operandi  of  their  maDagement.  But  on 
this  snbject  the  evidence  of  the  defendant  is  fnll,  and  therefrom  we 
find  the  following  snmmary  of  facts  and  extracts  from  the  testimony 
of  witnesses. 

Daring  the  ezsminstion  of  one  of  the  moat  prominent  of  the  wit- 
nesses the  following  occnrred,  vis. : 

"  Q.  Have  you  ever  seen  any  of  the  contests  at  the  Olympic  GInb, 
which  are  sometimes  called  glove  contests,  and  which  the  State  now 
calls  prize  fights? 

"  A.  I  have  seen  several  of  them. 

"  Q.  Oan  yon  mention  any  of  the  names  ot  the  contestants? 

"  A.  I  saw  the  Snllivan-Corbett  contest;  I  saw  the  Fitzsimmona- 
Maher  contest,  and  I  saw  the  contest  between  Bowen  and  Meyer,  ot 
Illinois. 

"  Q.  Did  you  see  the  McCarthy -Warren  conteat? 

"  A.  Yes,  I  saw  that  flght. 

"  Q.  Take  the  Gorbett- SnlUvan  fight  and  describe  what  you  saw 
at  that  fight. 

"  A.  Well,  I  baw  the  gentlemen  come  into  the  ring  and  take  the 
respective  corners  assigned  to  them  and  prepare  themselves  for  the 
contest.  They  prepared  themselves  by  divesting  themselves  of 
their  clothing,  except  (their)  trunks  and  shoes,  and  covering  their 
bands  with  gloves.  Then,  alter  the  other  preliminary  arrangements 
were  made,  nnder  the  rules  and  regnlations  governing  the  contest, 
time  was  called,  and  they  were  then  engaged  in  their  boxing  con- 

"  They  appeared  in  the  centre  ot  the  ring  and  commenced  the 
boxing  exercise — boxing  against  each  other  the  best  way  they  could, 
in  order  to  strike  one  another  and  to  get  what  advantage  they  coold, 
under  the  mlea  and  regulations  of  the  contest,  by  striking,  parrj^ing 
blows,  dodging  or  retreating,  doing  all  they  could  in  that  way  to 
eave-  theititetpee  from  tnju7-y  and  to  adminieler  injury  to  the  opposite 
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fartff,-in  a  aportlng  and  friendly  manner,  under  the  rulea  and  regula- 
tioM  for  that  character  of  contett.     (Oar  italics.) 

"  I  SAW  tbem  tbrnngh  tb«  contest,  which  consisted  of  twenty-one 
ronnds  of  three  mlnntes  each. 

"  They  were  required  to  remain  contesting  esch  ronnd  (or  three 
mtnatet.  After  each  ronnd  they  were  Klven  one  minnte's  rest,  dnr- 
tng  which  they  were  refreshed  by  their  reepective  attendants;  after 
which  the  contest  was  resomed  for  another  three  minntes,  and  so  ott 
antil  one  or  the  other  either  enrrendered,  or  was  rendered  incapable 
to  the  call  of  the  contest. 

"  Q,  Do  yon  know  anything  of  what  is  commonly  called  boxlngf 

"  A.  Yes,  sir. 

"  Q.  Have  yon  any  still  in  it  yourself? 

"  A.  Not  a  great  deal;  I  have  boxed  some  in  former' years. 

"  Q.  Do  yoQ  feel  competent  to  define  the  physical  act  that  these 
men  committed? 

"A.  I  will  say,  then  *  •  *  that  what  I  saw  is  what  I  would 
call  boxing  to  determine  the  superior  excellence,  science  ami  enduranee 
of  tbe  parties  to  the  contest.  They  were  goTcmed  by  certain  mlea 
sQd  regulations  which  bad  been  prescribed.  And  each  contestant  Is 
compelled  to  conform  to  those  rnles  and  regulations,  and  while  doing 
10  they  use  all  the  nkill  and  strength  tn  their  possession,  each  endeatMT' 
ing  to  Strike  the  othei — using  all  the  tactics  in  their  poaaesaion  in  order 
to  defend  themaeiveb  from  the  blowa  of  each  other.  And  they  do  this, 
as  I  said  before,  by  retreating,  by  dodgiuR,  and  by  parrying  tbe  blows. 
/( is  very  teldvm  that  either  one  of  them  getii  a  equare,  direct,  hard  blow, 
because  the  blow  is  either  parried  or  dodged,  or  they  retreat,  or  they 
dote  into  each  other,  and  lock  arms,  in  order  to  protect  themaelves  from 
the  force  of  the  blow.  That  i»  the  casein  the  exercise  of  boxing,  whether 
it  it  for  fan,  for  a  prige,  or  otherwise;  it  is  the  same  character  of  ex- 
ercise. 

"  Q.  Yoa  used  the  word  '  skill ;  '  what  do  yon  mean  by  that? 

"  A.  I  mean  the  skill,  or  science,  or  expertness  of  tbe  parties  to 
defend  themselves,  each  from  tbe  blows  of  the  other,  and  at  the  same 
time  to  strike  the  other.  It  is  an  exercise  that  Is  capable  of  being 
carried  to  a  very  high  degree  of  skill  and  science,  both  in  the  man- 
ner ot  striking  and  in  tbe  manner  of  defending,  retreating  and  dodg- 
ing— all  ot  which  make  up  the  whole  exercise. 
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"Biaa.  opnteatfor  phyaioal  cujjremaoy,  phj/tioal  auperiority,  endur- 
anoe,  »ktll  and  strength. 

"Q.  It  is,  also,  caU«d  'the  manly  art  of  aelt-defflnce,'  is  it  not? 

"  A.  Yes.  Tiie  manly  art  of  self-defence.  That  is  a  compraben- 
sive  term  applied  to  tb«  art  of  boxing. 

'■  Q.  Did  yon  ever  see  a  prize  Ogbt,  commonly  so-caJledt 

"A.  Yes,  sir. 

■"  Q.  Wliicb  one  did  you  see? 

"A.  I  saw  the  Snllivan-Ryan  flgbt.  That  is  the  onlj/  prixafigiu. 
that  I  ever  satp. 

"  Q.  Is  there  any  difference  between  that  contest  and  the  contest 
yon  have  seen  in  the  Olympic  Clab? 

"  A.  I  can  state  the  facts,  and  what  was  done  at  the  contest  be- 
tween  Snlllvan  and  Ryan.  They  entered  a  ring  similar  to  that  of 
the  other  contests  we  have  been  speaking  ot,  bnt  they  were  differ- 
ently prepared. 

"  They  had  naked  JUt»,  and  they  continued  the  oontests  in  a  more 
aevere  manner,  and  continued  the  exercite  until  one  or  the  other  had 
fallen  or  was  knook«d  down.  Then  they  were  allowed  to  wrettle,  and 
they  were  aUoioed  to/a((  upon  one  anotAer,  when  they  did  (fall).  They 
were  allowed  to  take  advantage  in  Uteir  effort*  to  itrike  or  injure  each 
other.  That  they  were  not  allowed  fto  do^  in  the  other  contests  q^  which 
we  have  been  apeaking.  Then,  as  soon  as  the  round  had  been  com- 
pleted by  eitber  one  ot  them  falling,  they  then  retired  to  their  re- 
spective corners,  but  only  had  a  ha^'tninule'i  reat,  when  time  was 

"  Q.  (By  the  court) :  That  was  in  case  ot  the  Sullivan  and  Ryan 
contest? 

"  A.  Yes,  sir.  They  only  had  a  half  a  minute's  rest,  alter  each 
round,  and  a  round  conlioued  up  to  the  point  when  either  of  them 
tell;  either  of  bis  own  volition,  or  from  the  effect  of  a  blow,  a  slap 
or  a  wrestle.  The  contest  continued  in  that  way  nntil  one  of  them 
had  gained  safflcient  superiority  over  the  other  to  justify  the  other's 
seconds  to  throw  up  the  sponge.  That  contest,  I  think,  lasted  seven 
rounds,  when  the  seconds  ot  Ryan  threw  up  the  sponge — that  is, 
simply  surrendered  the  contest  and  admitted  that  Mr.  Sullivan  was 
the  superior  pugilist. 
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"  Q.  Were  the  conteetants  arrayed  am  they  were  Id  the  contests 
before  the  Olympic  Clob? 

■'  A.  No.  The  ahoet  were  heavier,  and  they  were  aUowed  to  hatie 
-sptfcea  tn  their  shoes,  and  tAeir  hands  viere  not  gloved. 

"Q.  Did  the  SnlUvan-Ryao  contest  that  yoa  speak  of  take  place 
-  In  the  opea  air? 

"A.  Yes;  it  took  place  Id  the  open  air. 

"  Q.  Were  any  of  the  contestants  injured  in  any  of  those  contests 
-which  ^OQ  witnessed  at  the  Olympic  Olab? 

"A.  In  some  cases  they  received  slight  injaries. 

"Q.  Whereabonts? 

"A.  In  the  Afaher-FitzsimmoDB  fight,  Mnher  received  a  Blight  In- 
jory  by  the  braising  of  his  lip,  and  perhaps  a  little  to  the  nose — snffl- 
clent  to  cause  some  little  flow  of  blood.  It  Is  claimed  qnite  a  con- 
siderable of  a  flow  of  blood.  I  saw  some  blood,  bat  I  saw  no  serlons 
injnry. 

"  Q.  Yon  saw  no  serions  injory  to  any  one? 

"A.  I  have  never  seen  any  one  of  the  contestants  seriously  in- 
jored. 

*'  Q.  Have  yon  witnessed  those  contests  from  beginning  to  end? 

"A.  Yes;  I  have  witnessed  all  the  principal  contests  we  have  had 
'here,  from  beginning  to  end." 

We  have  selected  the  testimony  of  this  particnlar  witness  because 
-of  his  being  a  typical  representative  ot  the  conservative  element  of 
this  community,  the  president  ot  a  college,  and  a  man  apparently 
possessed  of  accurate  and  careful  Information  on  the  subject,  as 
famishing  the  most  concise  ezpos^  ot  the  Olympic  Olab  contests,  as 
he  seems  to  have  witnessed  the  greater  number  of  them,  and  closely 
observed  them  from  a  scieatlflc  standpoint. 

The  next  witness  to  whose  evidence  our  attention  has  been  at- 
tracted is  a  prominent  city  official,  who  states  that  be  has  seen 
□early  all  of  the  contests  at  the  Olympic  Club — and  specially  men- 
tions the  Snllivan-Gorbett  contest. 

He  says  that  he  witnessed  the  Sullivan-Ryan  fight  at  Ulssissippi 
City,  Miss.,  and  Sullivan -Kilrain  fight  at  Rlchborg,  Hiss.,  and  says 
ibey  were  prize  fights. 
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"  Q.  Now,  will  jtm  kind);  tell  me  what,  If  any,  difference  there  wm 
between  that  prize  fight  between  Snlliran  and  Ktlrain  and  the  con- 
teab  which  yon  saw  at  the  Olympic  Olnb? 

"  A.  Well,  the  mles  for  aparring  conteata  are  not  obaerred  in  the 
London  prize  ring  roles.  For  instance,  in  a  glove  conteat  the  roles 
reqntre  that  when  the  contestanta  come  together  and  clinch,  tbey 
moat  separate,  and  if  they  do  not,  the  referee  aeparates  them  by 
force.  Bat  yon  can  not  do  that  onder  the  London  prize  ring  mles. 
Under  the  London  prize  ring  ralea  the  coDteatanta  can  clinch,  and 
stand  and  thump  and  punish  until  one  or  the  other  goea  down.  That 
Is  not  tolerated  in  a  glove  conteat.  Then,  under  the  London  prize 
ring  roles  they  are  not  UmUed  aa  to  the  time  they  shall  have  for 
each  round.  In  a  gloce  contest  they  are.  Then,  under  the  London 
prize  ring  mles  they  wear  spiked  ahoea,  and  in  those  contests  they 
are  not  allowed  to  use  them.  Under  the  London  prlie  ring  rulea 
they  fight  with  the  bare  knuckles,  while  in  these  contests  they  must 
wear  gloves  weigbing  not  lees  than  five  ouncea,"  etc. 

The  next  witness  whose  testimooy  has  attracted  our  notice  ia  a 
prominent  lawyer,  who  furnishes  a  like  description  of  the  Olyiupian 
contests  as  the  first  witness  did. 

He  says  these  contests  were  conducted  with  a  high  degree  of  skill, 
the  participants  exhibiting  a  great  deal  of  skill.  The  men  who  par- 
ticipated in  those  contests  were  men  of  eeientiflc  training — almost 
without  an  exception.  He  does  not  think  any  ot  the  contestanta 
were  hurt  very  much.  He  saw  one  or  two  of  them  bleeding  from 
the  nose  or  mouth,  and  possibly  saw  one  bleeding  from  the  ear. 
Statesthat  be  witnessed  the  Salllvan-Kilraiu  fight  in  Mississippi,  and 
deBcribee  it  very  moch  as  the  second  witness  does. 

The  next  witness  is  a  police  commlasioner,  and  he  was  present  and 
witnessed  most  all  of  tbe  contests  which  took  place  at  the  Olympic 
Clob.  Having  heard  the  testimony  of  the  last  preceding  witness  he 
corroborates  It  In  every  particular.  States  that  he  considered  tbe 
contest  between  Oorbett  and  Sullivan  as  one  of  tbe  greatest  ^hta 
that  ever  took  place,  as  far  as  skill  and  science  was  concerned. 

Tbe  next  witness  is  a  leading  lawyer  of  tbe  Mew  Orleans  bar.  He 
states  that  he  witnessed  several  of  the  Olympic  Club  contests,  and 
instances  tbe  Corbett- Sullivan  contest,  which  be  describes  much  in 
the  same  manner  as  other  witneaaes  have  done.  That  he  saw  noth- 
ing that  was  objectionable  or  brutal  in  that  contest.     He  testifier— 
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OB  other  witneBsefl  had  done — that  the  asiemblaffe  of  people  who  wit- 
aeseed  theae  contests  was  orderly  and  well  behaved.  Or,  as  the  first 
witness  states,  these  assemblies  of  people,  In  point  ot  personal  le- 
spectabilitjr  and  behavior,  were  above  the  average  of  ordinary 
political  aaaemblagea. 

He  states  be  heard  the  testimony  of  the  third  witness  and  corrob- 
orates It  tiironghont.  This  witness  Is  a  member  of  the  school  board 
and  a  iteatleman  of  first  respectability. 

The  next  witneea  is  also  a  prominent  city  lawyer  of  high  repata- 
tion  and  a  man  of  affairs.  He  states  that  he  bos  witnessed  quite  a 
nnmber  of  the  Olymplo  Olnb  contests,  and  his  description  ot  tbem 
and  the  manner  In  which  tbey  were  condacted  le  quite  the  same  as 
that  of  other  witnesses  wboae  testimony  we  have  commented  on. 

His  description  of  the  effect  of  these  contests  npon  the  contest- 
ants, physically,  Is  qnite  unique. 

"  Q.  The  exhibitions  which  yon  have  described,  were  they  at  any 
time  bloody,  or  (was)  blood  shed  daring  any  of  those  contests? 

"  A.  Well,  when  two  men  get  opposite  to  each  other  and  begin 
boxing,  nnlesB  one  has  a  pretty  toagh  nose,  there  Is  going  to  be  a' 
bloody  nose.  I  have  had  a  bloody  nose  myself  twenty  times  when  I 
was  taking  boxing  lessons,"  etc. 

With  regard  to  thd  cruelty  or  brutality  of  the  Olympic  contests, 
this  witness'  statement  Is  also  qnlte  onlqne. 
"  Q.  Was  there  anything  bmtal  or  inbaman  abont  it? 
"A.  In  my  ]adgment,  no  sir.  As  compared  with  that  popalar 
game  nowadays  (known)  as  foot -ball,  which  I  think  the  American 
people  have  gone  crazy  abont.  the  contests  that  I  have  seen  at  the 
Olympic  Olnb  ore  saperior  in  every  respect,  and  In  point  ot  bnman- 
Ity  and  as  appealing  to  the  esthetic  senses, '*  etc. 

He  states  that  the  contestants  were  scientific  and  artistic  in  the 
management  of  their  hands. 

''  They  were  experts  In  boxing.  It  is  commonly  called  the  manly 
artot  self-defence,  both  In  England  and  in  this  country. " 

Quite  a  number  of  other  witnesses — lawyers,  doctors  and  profee* 
■lonal  experts — were  called  and  gave  evidence  quite  in  line  with  the 
statements  we  have  detailed. 

On  the  other  hand,  a  fair  summary  of  the  testimony  ot  the  pl(^- 
tiff's  witnesses  does  not  materially  differ  from  that  of  the  defend- 
ant's, except  as  to  the  manner  and  result  of  these  contests. 
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One  vitness  said  tbat  he  saw  blood  raimiag  from  ttie  ear  of  one  c^ 
the  contesLants  In  the  Qoddard-Smith  contest — "  joBt  a  little."  He 
speaks  of  the  FttBdmmons-Maher  fight  aa  a  "  bloodr  flgfat."  He 
says  that  in  the  SnlliTan-Goibett  contest  SolUvan  bled  at  the  month' 
and  nose.  He  says  that  In  the  McOarthy-Oallaghan  contest  the  lip 
of  the  former  was  much  swollen.  Another  witness  speaks  of  some 
of  the  contestants  shedding  blood,  bat  his  memory  of  details  was  not 
accurate.  The  case  of  Maher,  in  the  contest  with  Fitzsimmons,  ia 
the  only  one  about  which  he  is  at  all  posiUve. 

The  following  cross-examination  of  this  witness  is  worthy  of  note, 
as  characterizing  these  contests,  viz. : 
'  "  Q.  Did  yoa  see  any  of  those  men  bite  each  other? 

"  A.  No,  sir. 

"  Q.  Did  yon  see  them  wrestle  with  eaoh  other,  throw  each  other 
down,  or  jnmp  on  one  another? 

"  A.  No,  not  Intentionally. 

"  Q.  This  batting  yoa  speak  ol  on  the  part  of  Smith  was  accident- 
alljr  (done),  was  It  not? 

"A.  I  don't  think  he  fonght  fairly. 

"  Q.  You  don't  think  he  was  a  fair  fighter? 

"A.  No,  air. 
.  "  Q.  The  referee  had  to  atop  him? 

"A.  They  warned  blm  two  or  three  times  about  it. 

"  Q.  But  there  was  no  kicking  of  each  other? 

"A.  No,  sir. 

"Q.  They  fought,  I  understand,  with  five-ounce  gloves? 

"A.  Yes. 

"  Q.  They  squared  themselves  for  the  fight,  and  from  tbat  moment 
on  it  was  give  and  take? 

"A.  Yes. 

"  Q.  Each  man  trying  to  land  bis  blows  above  a  certain  point? 

"A.  Yes. 

"  Q.  Above  his  belt? 

"A.  Yes. 
'  "  Q.  And  they  used  their  hands  and  nothing  but  their  hands,  nntll 
the  gong  struck  'time  '  for  the  fighting  to  end? 

"  Q.  And  the  round  lasted  three  minutes? 
■  "A.  Yes." 

The  testimony  of  the  other  witnesses  of  the  plaintiff  is  mnoh  of  tbft 
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mne  tenor  aa  that  of  the  two  vhoie  evidence  we  have  quoted,  and 
uid  little  ii  left  as  to  eay  In  tbe  wa;  of  comment.  We  have  only  to 
uiewer  for  onraelTes  the  question  the  jodge's  charge  propoanded  to 
tbe  jury.  Does  the  evidence  show  that  these  ezhlbitlons  were  what 
are  commonly  called  prize  fights  or  glove  contcBts?  We  are  to  make 
answer  to  the  questions  propoanded  by  the  State  of  Lonisiana 
Chrongh  her  Attorney  Oeneral,  viz. :  Were  these  contests  what  are 
commonly  called  prize  fights?  and  did  each  fight  conaldtate  an 
assanlt  and  battery,  and  a  breach  of  the  peace?  and  Were  they  not 
in  violation  of  the  law  and  the  public  policy  of  the  State? 

Or  were  they  lawtnl  exhibitions  of  skill  in  boxing,  permlBsible 
onder  tbe  law?  or,  as  tbe  defendant  pats  H,  glove  contests  recog- 
nised by  law? 

We  have  only  to  recnr  to  tbe  instructions  that  plaintitt's  connsel 
reqaested  tbe  Judge  to  give  In  charge  to  tbe  )ury,  for  a  guide,  in 
mddng  answer  to  these  queries. 

They  say:  '-If  it  were  a  mere  exhibition  of  skill  in  sparring  with 
gloves,  not  coleutated  to  do  great  bodUj)  in^fury,  it  was  a  glove  contest) 
within  the  provision  of  tbe  law." 

T^iey  farther  say:  "Gentlemen  of  the  jury,  yon  are  to  decide  this 
case  from  tbe  evidence  adduced  on  the  witness  stand  a*  to  whataetu- 
dUg  occurred  at  the  time  the  several  contests  or  fights  referred  to  in 
the  petition,  and  testlfled  to  by  witnesses  (took  place) ,  and  not  by 
your  preconceived  opinions,  or  the  opinions  of  any  other  person,  as 
to  Whether  these  were  prize  fights  or  not.  In  other  words,  you  aro' 
to'declde  this  case  upon  the  facta  proven  by  (he  leatimony  of  the  wit- 
ncMes  on  the  stand,  and  the  lain,  as  given  you.  by  the  Court,  and  not  Id 
accordance  with  yoar  preconceived  opinions  or  the  opintbnil  of  any 
one  else."    (Our  Italics.) 

Testing  the  isane  presented  by  the  evidence  we  have  detailed— 
and  it  is  of  a  kind  that  all  of  the  evidence  is— and  the  law  as  given 
by  the  coort  (and  that  was  the  reading  to  tbe  jury  of  Act  26  of  1800) 
and  there  is  only  one  conclusion  to  which  we  coutd  come,  and  that  Is 
the  one  at  which  the  jury  arrived,  to-wit:  that  the  Olympic  Olub 
contests  were  ordinary  glove  contests  within  the  terms  of  that  statnte, 
and  not  ''what  are  commonly  called  prize  fights." 
'  Coming  within  the  provisions  of  a  special  statnte,  such  contests 
could  not  be  esteemedassautts  and  batteries,  or  as  breaches  of  the 
peace,  onless  the  evidence  should  disclose  that  they  were  calcnlated 


SUPBBMB  OOUfiT  OF  LOUISIANA. 

8Mte  T8.  Olympic  Club. 


"  to  do  great  bodily  iDjary."  Bat  the  evidence  tUI  be  examined  in 
vain  tor  bdj  such  prool ;  for  its  BnbBtance  and  general  tenor  la  to  the 
eDect  thai  these  contests  were  bat  trials  of  the  skill  and  powers  of 
physical  endarance  between  well-eqnipped  athletes,  and  that,  being 
trained  in  this  so-called  "manly  art  of  self-defence,"  it  was  a 
matter  next  to  an  iaapoaaibility  for  one  of  the  contestants  to  admin- 
ister, '^aboiK  the  belt"  o(  the  other,  any  serioos  physical  pnnlah- 
ment — fighting,  as  they  did,  with  flve-onnce  gloves.  That  a  nose  was 
occBBlODftlly  made  to  bleed,  that  now  and  then  a  Up  was  left  in  a 
swollen  condition,  or  the  face  somewhat  braised  and  disfigured,  does 
not  aJter  the  caae,  as  like  occnrrences  are  apt  to  take  place  in  boxing, 
fencing  or  in  foot-ball. 

As  the  State  of  Loaisiana  Is  in  court  seeking  the  forfeltnre  of  the 
defendant's  charter  on  the  ground  that  the  corporation  has  com- 
mitted acts  ultra  viree  of  Its  charter,,  and  is  met  with  the  pEovislons 
of  an  act  of  her  own  Legislature  which  in  terms  aathorlzea  just  each 
contests  as  the  witnesses  describe  the  Olympic  contests  to  have 
been,  this  Oonrt  most  be  excused  for  declining  to  distnrb  the  finding 
of  the  jnry  on  the  facts  in  favor  of  the  defendant. 

If,  Indeed,  .such  contests  are  violative  of  good  morals  and  a  soond 
pabllo  policy,  the  matter  comes  plainly  withlo  the  prerogative  of  tlie 
legislative  department  of  the  government,  which  alone  can  be 
looked  to  for  relief. 

As  the  anit  is  «iii  generU,  the  decision  of  which  depends  apon  the 
interpretation  of  a  special  statnte  of  this  State,  aathorities  aod  de- 
clalons  of  the  courts  of  other  States  and  countries  would  be  exam- 
ined in  vain;  for  the  question  is  one  of  fact. 

Judgment  afSrmed. 

Mr.  Justice  Miller  takes  no  part  in  this  opinion,  not  being  a  mem- 
ber of  the  Oonrt  at  the  time  the  cause  was  argued  and  submitted. 

GoNOUBRiNO  AND  DisaBNrufQ  Opinion. 
NiCHOLif,  O.  J.  The  acts  prohibited  and  made  criminal  by.  Act 
No.  25  of  1890  are  prize  fights,  not  as  defined  by  professional  pngil- 
ists,  but  as  commonly  known  and  understood.  This  appears  by  the 
very  wording  of  the  statnte.  Fights  which  would  be  prize  fights  in 
the  popular  acceptation  of  those  words,  should  they  take  place  out- 
side of  a  clnh,  do  not  cease  to  be  snch,  nor  are  they  saved  from  crim- 
inality because  they  take  place  within  the  enclosures  of  an  incor- 
porated  clnh,  and   held  under  Its  auspices.     This  will  scarcely  be 
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denied.  An7  conatmction  ot  the  statate,  or  any  portion  of  the 
Btatnte,  wblcb  wonld  lead  np  to  and  carry  with  it,  aa  the  result  of  the 
coDBtnictloii,  that  prize  flghta  aa  eommonly  knoten  are  any  less  pro- 
hibited inside  than  they  are  ontalde  of  a  clab,  is  In  my  opinion 
wrong,  would  convert  a  prohibitory  preyenttve  statnte  actually  into 
a  permiaeive  one,  and  defeat  the  object  and  pnrpoae  of  the  law,  not 
only  OS  ascertained  from  its  language  but  as  actually  intended  by 
those  who  took  part  In  and  were  responsible  for  Its  enactment. 
Olove  contests  are  referred  to  and  permitted  in  the  proviso  of  the 
statute,  bnt  whatever  may  be  the  technical  meaning  of  those  words 
and  the  technical  character  of  those  couteeta,  those  which  are  referred 
to  in  thie  statute,  are  necessarily  those  of  such  character,  and  entered 
into  under  aueh  circunutoncea,  as  to  keep  the  fighting  all  the  time 
outside  of  prize  fighting  as  understood  by  the  people  at  la^e.  If 
the  glove  contests,  such  as  they  were  in  this  club,  would  have  brought 
the  contestantB  within  the  grasp  ot  the  statute  had  they  taken  place 
outside  of  the  club,  the  same  contests  Inside  a  clnb  will  not  protect 
them — the  mere  place  of  exhibition  and  the  patronage  of  a  club  does 
not  legally  save  the  situation.  It  is  the  popular  Idea  ot  prize  fight- 
ing and  the  common  meaning  of  those  words,  and  not  the  Ideas  of 
professional  sportsmen,  which  are  to  control  Courts  in  dealing  with 
criminality  in  this  matter.  We  are  not  dealing  with  prize  fighting 
and  glove  contests  technically,  bnt  from  the  standpoint  from  which 
the  law  directs  ns  to  view  them;  prize  fights  from  the  standpoint  of 
wbat  are  so  considered  by  the  people  at  large,  and  glove  contests  aa 
necessarily  subordinated  to  prize  fights  as  so  viewed.  I  am  of  the 
opinion  that  testimony  aa  to  what  constitutes  prize  fighting  and  what 
glove  contests,  In  a  technical  sense,  was  Irrelevant  to  the  Issue 
before  the  Court — that  it  should  have  been  excluded,  but  that  having 
been  admitted  it  should  carry  no  weight.  I  am  ot  the  opinion  that 
the  contests  which  have  been  permitted  to  take  place  In  the  Olympic, 
tall  under  the  prohibitory  terms  of  the  law,  and  that  their  further  con- 
tiunance  should  be  checked  by  Injunction.  I  do  not  think  the  char- 
ter of  the  club  should  be  forfeited.  I  concur  in  part  with,  and  dis- 
sent in  part  from,  the  decision  rendered. 

On  Application  fob  Rbheabino. 
WaTEIns,  J.     On  a  re-examlnatlon  of  this  case,  we  have  reached 
the  conclnsion  that  expert  testimony  was  improperly  admitted  at  the 
81* 


SUPBBHE  OOUBT  OF  LOUISIANA. 


trial,  which  may  have  i]ifln«tic«d  the  verdict  o(  the  jary,  and  that  the 
interestB  of  all  parties  will  be  best  subserved  by  remandtogthe  cause 
with  InstructiODS  to  the  jadge  a  quo  to  disallow  each  evidence. 

But,  aa  we  are  eatlsfled  that,  in  no  event,  Bhoald  the  charter  o(  the 
defendant  be  forfeited,  bo  mach  of  the  decree  aa  appertains  thereto 
will  remain  andistnrbed;  oar  decree  being  in  all  other  respects  re* 
versed  and  the  canse  remanded  for  a  new  trial. 

It  is  therefore  ordered  and  decreed  that  oar  former  decree  be 
annalled,  except  as  to  the  torfeitare  of  the  defendants'  charter, 
which  is  left  in  full  force;  and  it  Is  farther  ordered  and  decreed  that 
tbe  remaining  issue?  in  the  caase  be  remanded  to  the  lower  court  for 
a  new  trial,  according  to  law,  and  tbe  views  herein  ezpressed.  The 
defendant  and  appellee  to  pay  tbe  costs  of  appeal,  those  of  the  lower 
court  to  await  final  trial  therein. 

Behearing  refused. 


Succession  of  Joseph  Hernandez. 

1.  The  prohibition  ot  Art.  161  of  tbe  Code,  to  the  effect  that.  In  oi 
the  ground  of  adultery,  the  guilty  party  can  neTer  contract 
hiB  or  her  accomplice  In  ndulcery,  la  directed  ogalDst  Tnarrl 
gulltv  Hpouse  and  the  pHrllcular  puraun  or  peraons  who  are 
petition  for  the  divorce,  or  described  In  tlie  evidence  In  a 
upon  which  petition  and  evidence  the  decree  of  divorce  Is  loundcd, 

!.  The  prohibition  of  tbe  statute  of  New  York,  to  tbe  effect  that  no  second  or  other 
Bubsequeut  marriage  shall  be  contracted  b;  any  person  during  the  litetimo  ol 
any  former  husband  or  wife  ol  such  person,  In  cage  the  former  marriage  be 
annulled  or  dissolved  oa  tbe  ground  of  adultery,  baa  no  extra -territorial  effect, 
being  a  penal  statute :  and  It  can  not  be  ftlven  the  effect  ol  annulling  a  contract 
ot  niarrlage  livtween  persons  at  tbe  time  residing  abroad,  notwithstanding 
It  was  Bolemnlzeil  In  the  city  and  State  of  New  York— the  contracting  par- 
ties announcing  tbeir  intentlou  to  be,  to  thereafter  reside  in  LonlslaDa.  and 
afterward  aetually  roBiding  tbere. 

APPEAL  from  tbe  Civil  District  Court,  PfiriBh  of  OrloauB. 
King,  J. 

R.  P.  Dart  Attorney  for  Plaintiff  Widow  and  Appellee : 

Josepb  Hernandez  died  testate  April  17,  1893.     He  left  a  widow  by 

second  marriage,  Augusta  L.  Hernandez,  three  children,  majors, 

and    the    minor    children  of    a  deceased   child,    all    issue    of 

his  first  marriage.     He  had  been  divorced  from  bis  first  wife  by 
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a  decree  of  the  District  Court  of  St.  Bernard  rendered  Id  Octo- 
ber, 1881. 

He  bad  made  beqaesta  to  the  wife  by  second  mamage.  Upon  her. 
demand  for  payment  of  legacy  the  heirs  refused,  alleging  the 
Becond  marriage,  which  had  been  solemnized  in  the  city  of  New 
York,  was  a  nnllity  under  Art.  161,  C.  U. 

A  judgment  in  a  proceeding  tor  divorce,  dismissing  the  petition  and 
rejecting  the  demand  Is  rea  judicata  between  husband  and  wife 
as  to  all  the  facts  tberein  alleged.  The  heirs  of  either  are  boond 
by  this  estoppel  in  any  sabaeqaent  proceeding,  where  the  facts 
involved  In  this  divorce  case  are  again  calledia  qnestlon.  G  Am. 
and  Eog.  Ency.  of  Law,  838  (text)  ;  lb.  847;  Lewis  vs.  Lewis, 
106  Mass.  809;  2  Wharton,  Evidence,  p.  690,  Sec.  768;  Herman, 
Estoppel,  p.  639,  Bees.  529,  587;  Vanfleet,  Oollateral  Attack, 
Sec.  17,  p.  29:  Black  on  Judgments,  Sees.  308  and  S06;  Freeman 
on  Jndgments,  Sees.  249,  283;  Lanrent,  Vol.  20,  p.  7;  p.  122, 
No.  94;  Jeter  vs.  Hewitt,  2  How.  362;  Bigelow,  Estoppel  (2d 
Ed.),  p.  46;  Sacceasion  of  Gaballero,  24  An.  573;  Delabigarre'a 
Case,  3  An.  236;  Potbier,  Oblig.,  p.  4,  Oh.  3,S9C.3,  Art.  V;  Gard- 
ner vs.  Montagae,  16  An.  300 ;  Campbell  vs.  Wooltolk,  37  An. 
323. 

A  proceeding  in  divorce  is  strictly  and  tmly  a  proceeding  in  rem; 
Black  on  Judgments,  Sees.  803,  926;  Wells,  Rea  Adjudicala,  Sec. 
2,  pp.  604,  625,  Sec.  577;  Qreenleaf,  Ev.,  16  Ed.,  Sec.  626,  p. 
662;  Herman,  Estoppel,  Sees.  290,  292,  405. 

And  a  judgment  in  rem  is  conclusive  on  the  world.  Black  on  Judg- 
ment, p.  795;  Gaballero  Case,  24  An.  678. 

The  taw  of  the  place  where  the  ceremony  is  performed  governs  only 
as  to  the  form.  The  status  of  the  parties  and  the  legal  efCect  of 
tbeceremony,  are  regulated  by  the  law  of  the  domicile.  Wharton, 
Conflict  of  Laws,  Sec.  118,  p.  177;  see  also  Sees.  165  and  104; 
Story,  Conflict  of  Laws,  note  to  p.  217 ;  3  M.  60 ;  2  N.  S.  576 ;  9 
R.  224;  2  An.  774;  4  An.  67;  10  An.  448,  666;  Kinnier  vs.  Kin- 
nler,  4fi  N.  T.  536,  s.  c;  6  Amer.  Rep.  132;  see  also  19  L.  216; 
2  N.  S.  93;  5  N.  8.  587;  Portalis,  Code  Civile  Annot6— Gilbert, 
Vol.  1,  p.  166;  0.  N.  170;  Foelix,  Droit  Internal,  Privie,  Vol.  1, 
180,  Sec.  88;  Brook  vs.  Brook,  9  House  of  Lords  Cases  192, 193. 

A  marriage  contracted  in  good  faith  produces  its  civil  effect.  C.  C. 
m,  118;  39  An.  1021;  1  An.  98;  41  An.  217. 
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Henry  Dtnit  on  the  same  side : 

Article  161  of  our  Oivil  Code  prohibits  marriage  only  between  the 
Bponse  gnlltj  of  adnltery  and  bis  accomplice,  when  decreed  aa 
inch  in  a  divorce  anit,  and  on  account  of  whose  adultery  the 
jndgment  of  dlvoTce  la  rendered.  Locr6,  Vol.  6,  p.  811,  Sec 
88;  Laurent,  Vol.  2,  p.  476;  Demolombe,  Vol.  3,  pp.  165-167; 
Marcade,  Vol.  1,  p.  699;  Merlin  Rep.,  Vol.  10,  p.  216,  verba  Em- 
p6chmentdeUarriage;  Bishop,  Mar.  and  Div.,  Vol.  1,  Sec.  706. 

Penal  statutes  having  do  extra-territorial  effect,  a  marriage,  pro- 
hibited In  Louisiana,  Is  valid  if  contracted  in  New  York,  where 
the  same  prohibition  does  not  exist,  and  the  Courts  of  Loniriana 
will  recognize  the  validity  of  such  a  marriage.  Endlicb  on 
Statutes,  Sec.  169;  Wharton,  Conflict  ot  Laws,  Sec.  166;  Story, 
Conflict  of  Laws,  Sees.  104,  621;  Bishop,  Mar.  and  D!v.,  Vol.  1, 
Sees.  867,  869,  and  Vol.  2,  Soos.  1618,  1619;  Van  VoorMs  et  ol. 
vs.  BrintnaU  ei  al.,  86  N.  T.  27;  Thorp  vs.  Thorp,  90  N.  T.  606; 
Hoore  vb.  Hegeman,  92  N.  Y.  528. 

Frank  N.  Sutler  Attorney  for  Valentine  Hernandez,  Defendant 

and  Appellant : 

One  divorced  on  the  ground  af  adultery  can  never,  under  the  laws 
of  the  State  of  New  York,  contract  matrimony  with  any  one, 
unless  sach  right  is  reserved  to  him  or  to  her  in  the  judgment  of 
divorce;  and  only  then  after  six  years  have  elapsed,  and  the 
conduct  ot  the  divorcee  in  the  interval  has  been  exemplary. 
Revised  Statutes  ot  New  York,  Vol.  2,  p.  1401,  pars.  6,  6 ;  Crop- 
sey  vs.  Ogdeu,  11  New  York,  283;  People  vs.  Fabre,  98  New 
York,  146. 

In  case  ot  divorce  on  account  ot  adultery  under  the  laws  of  this 
State,  the  guilty  party  can  never  contract  matrimony  with  his 
or  her  accomplice  in  adultery,  under  the  penalty  of  being  con- 
sidered and  prosecuted  as  guilty  ot  the  crime  of  bigamy,  and 
nnder  the  penalty  of  nnility  of  the  new  marriage.  Civil  Code  of 
Louisiana,  Art  161 ;  Daprevs.  Bonlard,/.  w.  c,  10  An.  411;  Snc- 
coBsion  of  Minvielle,  15  An.  342;  Summerlin  vs.  Livingston,  15 
An.  620;  Snccesslon  of  Caballero,  24  An.  673;  SaccSBsion  of  Col- 
well,  34  An.  266;  SuccesBion  of  Taylor,  39  An.  829. 

Legacies  In  favor  of  a  woman  with  whom  a  married  man  has  been 
living  in  adultery,  are  reprobated  and  prohibited  by  law,  and  are 
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abflolate  nnllltieB.  Civil  Code,  Arts.  1481,  1488,  14B8;  Cole  vs. 
Lucas,  2  An.  94S;  McOartfar  vb.  MondeviUe,  8  An.  289;  Hoi^atta 
■78.  GibbB,  16  An.  702;  Monot  tb.  Parker,  80  An.  587;  Dooly  ve. 
OibBon,  82  An.  961. 

So  community  of  acqneta  and  gainB  exiats  between  parties  wbose 
tnarriage  is  absolutely  nail  Domec  vs.  Barjac  et  al».  15  An. 
342 ;  Sammerlin  ys.  Livingston,  15  An.  619 ;  Succession  of  Taylor, 
89  An.  828. 

To  establish  the  charge  of  adultery  it  is  not  Decessary  to  prove  tha 
direct  fact  of  adultery,  bntonly  circDmstanceB  that  lead  to  it,  by 
fair  inference,  as  a  necessary  conclnsion.  Greenleat  on  Evi- 
dence, Vol.  2,  Part  4;  ^'Adultery,"  p.  39;  Bishop  on  Marriage  and 
Divorce,  3d  Ed.,  Sec.  422;  Herle  vs.  Lapey roll! ere,  16  An.  4. 

(a)  Testimony  and  evidence  mnst  bo  specially  objected  to  at  the 
time  the  testimony  is  taken  and  when  the  evidence  is  ofFered  to 
be  filed,  otherwise  no  exception  to  the  eRect  and  admissibility 
of  snch  testimony  or  evidence  can  be  considered. 

(b)  If  objection  la  made  to  the  testimony  at  the  time  it  is  taken  and 
to  the  evidence  when  it  is  offered,  and  snch  objectiozis  are  over- 
mled ;  no  exception  or  objection  to  snch  testimony,  or  evidence 
can  be  considered  or  examined  on  appeal,  unless  the  same  are 
regularly  presented  by  the  hill  of  exceptions,  or  other  legal  or 
equivalent  mode,  showing  that  the  said  objections  were  reserved 
on  the  trial  at  the  time  the  same  were  made  and  overruled  In 
the  inferior  court. 

(e)  The  court  can  not  supply  objections  a  party  has  neglected  to 
make.  Hennen's  Digest,  Vol.  1,  p.  493,  pars.  3,  8;  10  Martin 
429;  6  N.  S.  88;  1  La.  301;  6  La.  677;  9  Rob.  464;  11  Rob.  S46, 
8  An.  290;  5  Ad.  16;  6  An.  316;  10  An.  491,  636,  713,  767;  12 
An.  741;  Lonqne's  Digest,  p.  233;  V.  (a)  2,  8,  (6)  4;  Helss  vs. 
Corcoran,  15  An.  604;  Draper  vs.  Richards,  20  An.  806;  16  An. 
389;  16  An.  286;  20  An.  96,  188;  Mitchell  vs.  D'Armand,  30  An. 
397;  State  vs.  Holmes,  40  An.  170. 

Rhs  Adjudicata. — "The  anthority  of  the  thing  adjudged  takes 
place  only  with  respect  to  what  was  the  object  of  the  judgment 
—the  thing  demanded  must  be  the  same ;  the  demand  mnst  be 
founded  on  the  same  cause  of  action;  the  demand  mnst  be 
between  the  same  parties,  and  formed  by  them  against  each 
other  in  the  same  quality."     Civil  Code,  Art,  2286  (2266).     The 
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plea  can  Dever  be  saatained,  nnlese  all  of  the  above  esaentialfl 
exist.  Herman  on  Eatoppel,  p.  24. 
EsTOPPBi.. — Where  a  marriage  ia  an  abeolnte  nnllitj,  becanae  con- 
tracted in  conttsTentloa  of  the  policy  of  tbe  State,  and  ifl  of 
anch  a  character  that  it  ie  not  susceptible  of  confirmation  or  of 
ratlflcation,  no  eatoppel  can  be  effectually  pleaded  againat  anj 
one  having  an  interest  to  show  Its  nullity  and  to  have  tbe  same 
judicially  declared.  Summerlin  tb.  LivinESton,  15  An.  519; 
McOaSrey  vs.  Benaon,  38  An.  202. 

Oilmore  it  Baldwin  for  Minora,  AppeUanta: 

Tbe  marriage  of  a  man  divorced  for  adultery  with  any  woman  who 
has  been  bia  accomplice  in  adultery  during  the  majrlage  la, 
ander  the  law  of  Looieiana,  null  and  void.  Art.  161,  C.  0. ;  Job- 
tinian,  184tb  Novel,  Chapter  12 ;  Art.  298,  O.  N. ;  Loci«,  Vol.  5, 
pp.  161,  19S,  ^66;  Act  of  1827;  Pandects  Francaisee,  Vol.  3,  p. 
76»,  Sec.  389. 

Tbe  marriage  in  New  York  of  a  man  divorced  for  adultery  in  Louisi- 
ana, during  the  lifetime  of  bla  former  wife,  ia  null  and  void. 
Smith  va.  Woodwortb,  44  Barbour,  N.  Y.  Supreme  Court  Rep., 
p.  200;  Van  Voorhia  va.  Brintnall,  86  N.  Y.,  p.  18;  Moore  va. 
Hegeman,  92  N.  Y.  627-628. 

In  the  interpretation  of  statutes  of  other  countries  and  States  our 
conrta  accept  the  coustmction  placed  upon  such  atatutea  by  tbe 
conrta  of  tbe  country  or  State  in  which  they  are  paaeed.  Elmen- 
dorf  vs.  Taylor,  10  Wheaton,  p.  152;  Cucullu  va.  Inaurance  Co., 
6  N.  8.,  464. 

The  general  rule  of  Louialana  law  ia  that  the  validity  vel  non  of  tbe 
contract  of  marriage  will  be  determined  by  the  law  of  the  place 
where  it  ie  celebrated.  If,  however,  there  is  a  statute  In  Loniei- 
ana  incapacitating  certain  persona  domiciled  here  from  con- 
tracting marriage,  their  marriage  abroad,  in  evasion  ol  Lhie 
■  atatute,  ia  null  and  void.  Blabop  on  Marriage,  Divorce  and  Sep- 
aration, Vol.  1,  p.  399,  Sec.  920;  Duprg  vs.  Brulard,  10  An.  411; 
Robin  vs.  LeBlanc,  12  An.  367;  Maillefer  va.  Tf^ilot,  4  An.  376; 
Saul  va.  Hia  Creditors,  6  N.  S.,  669;  Succession  of  Cabal- 
1ero,24  An.  673;  Parsons  on  Oontrocls,  note  on  p.  724,  Sec.  576, 
iSlxtb  edition  (commenting  on  Saul  vs.  Hla  Creditors). 
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tn  order  that  ignorance  of  the  law  sbonld  conetitnte  the  basiB  ot  the 
good  (aitb  necessary  to  establish  a  pntntive  marriage,  it  must  be 
actaal  and  excusable,  and  the  party  pleading  it  mnst  show  tfa&t 
all  the  means  that  law  and  prndence  require  to  learn  the  law 
have  been  made  nae  ol.  Sncceaaion  of  Bnlasiere,  41  An.  217; 
Tonllier  Deyergier,  Vol.  1,  pp.  877-878, 

tn  order  that  a  jndgment  may  be  pleaded  as  ree  atljudicata,  it  mnst 
be  shown  by  the  record  of  the  snit  in  which  the  jndgment  waa 
rendered : 

That  the  thing  demanded  Is  tLe  same. 

The  parties  mnat  be  the  same. 

There  mnst  have  been  a  flna!  jndgment. 

At  common  law  it  is  for  the  plaintiff  to  non-anit  himself,  in  order  to 
prevent  a  jndgment  of  dismissal  from  forming  res  a^judicata 
agaiost  him.  Under  our  law  tfae  coart  can  non-enit  the  plaiatUT 
for  insnfflcient  proof  of  bis  allegations.  Bledeo  vs.  Irwin,  38 
An.  619. 

A  general  denial  can  not  form  the  basis  of  a  plea  of  estoppel  by 
jndicial  admisBion.  Arts.  2290  and  2291,  Rev.  G.  C. ;  Wells  & 
Co.  vs.  St.  Bizier,  9  An.  120;  Onmmen  vs.  Oavenah,  1  N.  S.  534, 

The  law  does  not  seem  to  contemplate  that  a  party's  jndicial  declar- 
ation shall  be  pleaded  against  him  by  strangers  to  the  record; 
certainly  not,  when  these  admissions  have  not  led  the  pleaders 
astray  or  damaged  them.  Poaltney's  Heirs  vs.  Cecil's  Bx'r,  8 
La.  423;  Watkins  vs.  Hawthorn,  33  An.  1198;  Heiss  vs.  Oronan, 
12  An.  218;  Snccession  of  Harris,  39  An.  145;  Stockmeyer  vs. 
Oerierling,  38  An.  102;  Moi^an  vs.  Kinnard,  23  An.  647. 

Albert  Voorhiet  for  the  same  Heirs  and  Chaa.  Hernandez,  Appellant : 

TVo  diatinct  snlta  which  have  not  been  cumulated,  more  especially 

when  a  party  to  one  is  not  a  party  to  the  other,  require  distinct 

and  separate  judgments. 

Fending  administration  of  the   anccession,  which,  as  to  minora.  Is 

necessarily  accepted  with  benefit  of  inventory,  the  minor  heirs  of 

the  deceased  can  not  be  condemned  to  pay  any  legacy. 

Legatees   mnst   proceed  against  the  execntora  for  the  payment  of 

their  legaoiea;    they  can  not  disregard  pending  administration, 

and  proceed  against  heira  of  age  and  minors,  and  anticipate  the 
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payment  of  creditore.  Tfaat  is  especia]!]'  true  when  the  legatee 
is  one  ot  the  execaiors. 

The  indgment  rendered  in  the  two  snits  pending  coverB  matters 
which  are  not  embraced  in  the  Issnes;  It  ia  ultra  petitium. 

The  contract  of  marriage  ia  a  matter  ot  status;  it  is  not  an  act  passed 
in  one  country  to  have  eifect  in  another  country.  It  is  the 
gtatut  the  world  over,  at  the  place  where  celebrated,  as  well  as 
any  and  all  other  States  and  connlrles. 

The  record  and  judgment  of  divorce  offered  in  evidence  )□  snit  ot 
nullity  of  such  marriage  is  admissible  In  evidence  only  to  prove 
rem  ipsam — tfaat  la,  that  such  a  judgment  of  divorce  was  ren- 
dered ;  and  the  complainant  mnet,  as  regards  the  adolterous 
accomplice,  prove  aliunde  the  fact  ot  adultery  and  of  complicity. 

If  the  pleadings  in  the  divorce  suit  omit  entirely  to  name  the  female, 
with  whom  adultery  is  charged,  and  no  exception  is  taken,  but 
the  trial  proceeds  nevertheless,  and  cDlmlnates  in  a  judgment  of 
divorce,  the  prohibition  against  such  female  to  marry  the  g:nilty 
sponse  is  nevertheless  operative;    the  offence  is  not  condoned. 

The  prohibition  being  one  of  public  order,  the  second  marriage  is  an 
absolate  nnllity  beyond  ratification.  Neither  party  is  estopped 
from  invobinfc  such  nullity,  whether  by  direct  action,  or  by  ex- 
ception or  defence.  Neither  party  can  pretend  to  derive  from 
it  any  of  the  consequences  of  lawful  marriage. 

The  judgments  in  the  two  divorce  suits,  between  Joseph  Hernandez 
and  his  first  wife,  can  not  be  set  up  as  res  judicata  against  the 
subsequent  suit  to  declare  the  nullity  of  the  marriage  with  his 
second  wife,  based  on  the  charge  of  adulterous  complicity, 
because  the  parties  are  not  the  same,  nor  are  the  object,  the 
demand  and  canse  of  action  the  same. 

Appellants  have  proven  aliunde  the  allegation  ot  adulterous  com- 
plicity. 

E.  D.  LeBreton  and  Heavy  Chiappella  Attorneys  for  Walter  Her- 
nandez, Appellant: 

R.  C.  O.  161  (Act  of  1827  and  Act  of  1856)  ;  Succession  of  Taylor,  39 
An.  829;  Code  Napoleon,  Art.  298;  Proudhon,  Etat  des  Per- 
sonnes,  1  Vol.,  p.  407  and  note;  Dalloz,  Dictionnaire  General  de 
Jnrisprudence,  2  Vol.,  p.  108,  Nos.  84,  111;  12  Frim.  An.  14, 
Brnxelles,  Boot.  D.  A.  11,  986,  No.  8;  Deleurie,  Droit  Civile,  2 
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Vol.,  p.  66;  R.  0.  0.  3556;  B.  O.  C.  11;  R.  0.  0.  2399,  2400, 
2401,  2402;  BachiDO  va.  Ooste,  85  An.  671;  B.  0.  p.  22S9 
(Btnended  by  Act  6  of  1884,  p.  12)  ;  R,  0.  C.  2406;  CrosH  on 
Pleadings,  Sec.  184;  R.  O.  C.  2291;  0.  P.  8S7;  B.  0.  0.  1481. 

Same  Counael  on  Application  for  a  Rehearing: 

That  the  prohibition  of  Art.  161  of  the  CivU  Code  is  directed  asainat 
marriage  between  the  gnllt;  sponse  and  any  accomplice  in 
adalterj'. 

The  Court  hold  that  the  prohibition  of  said  article  la  only  "directed 
against  marriage  between  the  gailty  sponse  and  the  particular 
person  or  persons  who  are  designated  in  the  petition  for  the 
divorce,  or  described  In  the  evidence  in  support  of  It,  and  upon 
which  petition  and  evidence  the  decree  of  divorce  is  fonnded." 

There  are  no  each  limitations  in  the  law,  and  in  the  absence  of  any 
snch  restrlctionB  in  the  act  itself  they  may  not  be  enpplied  by 
the  Oonrt. 

As  there  is  not  another  decision  In  the  whole  body  of  oar  jurispru- 
dence to  which  any  one  can  point  and  say  that  the  Supreme 
Coart  ot  Lonisiana  has  heretolore  held  that  the  prohibition  of 
Art.  161  of  the  Civil  Code  is  directed  only  gainst  "  the  accom- 
plice named  in  the  pleadings  or  in  the  evidence  adduced  on  the 
trial  of  the  suit  In  which  the  divorce  was  granted,  we  submit, 
with  the  utmoBt  respect,  that  yoor  Honors  are  without  law  or 
precedent  to  warrant  yoa  in  interpreting  Art.  161  as  yon  hav& 
done  in  this  cause. 

I^e  decree  affirming  the  judgment  ot  the  District  Court  is  far  more 
reaching  than  the  opinion,  for  the  simple  reason  that  the  judge 
a  quo  decided  a  great  many  more  issues,  which  are  not  consid- 
ered in  the  opinion — rendered  judgment  against  an  heir  (Charles 
Hernandez)  not  a  party  to  the  direct  action  of  some  of  the  heirs 
ag^nst  Widow  Hernandez;  condemned  the  four  minor  grand- 
children ot  Joseph  Hernandez  to  accept  his  succession  uncon- 
ditionally, and  to  pay  each  of  them  individually  his  virile  share 
of  Che  legacy  to  the  executrix;  and,  proceeding  ultra  petiHum, 
went  on  to  liquidate  the  succession  ot  the  deceased. 

This  as  a  matter  of  coorae  this  Court  did  not  contemplate;  for  had 
these  propositions  been  considered,  your  Honors,  In  strict  logi- 
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cal  aeqneuce  ander  the  views  expressed  in  tbe  opinioD,  would, 
atter  seitlipg  tbe  status  of  tbe  parties  and  reco^izing  Mrs.  Her- 
nandez as  widow  in  community,  bave  reversed  the  jndgmeDt  in 
other  respects,  remitting  tbe  parties  to  a  thorough  administra- 
tion and  settlement  of  the  saccession  in  due  course,  in  accord- 
ance with  tbe  views  expressed  in  tbe  opinion. 
So  much  relief  conld  be  granted  withont  a  rehearing.  Yonr  Honors 
might  simply  amend  the  decree  for  that  purpose. 


Tbe  opinion  of  tbe  court  was  delivered  by 

Watkins,  J.  Originally  this  suit  bad,  for  its  object,  recovery  by 
Augusta  L.  Cburcb,  tbe  alleged  BDFViving  widow  of  tbe  deceased, 
the  money  and  movable  effects  of  which  she  was  donee  by  tbe  testa- 
mentary bequest;  but  the  legal  heirs  of  the  deceased  by  a  former 
marriage  incorporated  a  reconventional  demand  and  other  issues 
in  their  answer;  the  same  were  made  the  subject  of  a  subsequent 
direct  attack  on  the  claims  and  pretensions  of  the  plaintiff,  wbtcb 
she,  in  turn,  put  at  issue  by  answer. 

On  these  pleadings  and  isBues  there  was  a  general  judgment  against 
the  heirs,  and  in  favor  of  the  original  plaintiff  and  donee;  the 
beirs  have  appealed. 

I. 

The  will  of  tbe  deceased  ia  of  the  following  tenor,  viz. : 

"New  Obleaks,  December  27,  1890, 

"This  is  my  olographic  will — I  give  and  bequeath  to  my  wife 
Augusta  L.  Church,  all  the  movable  effects  contained  in  our  house, 
comer  Bordeaux  and  St.  Charles  avenue,  with  tbe  exception  of  the 
family  paintings,  which  I  give  to  my  son  Charles — he  to  divide  them 
with  his  brother  and  sister.  I  also  g:ive  and  bequeath  to  my  wife  the 
snm  of  ten  thousand  dollars.  The  balance  of  my  estate  I  bequeath 
to  my  children,  share  and  share  alike. 

"  I  appoint  as  my  executors  my  wife  and  my  son  Charles,  they  to 
have  full  cbarge  of  my  estate  withont  giving  any  bonds. 

(Signed)         "J.  Hsrnandez." 

Tbe  groDuds  on  which  the  beirs  attack  the  testamentary  bequest 
in  favoi  of  the  plaintiff  are  best  stated  in  the  language  of  their  an- 
swer and  reconventional  demand,  and  in  that  of  their  petition,  at- 
tacking plaintiff's  capacity  to  receive  by  will,  and  tbe  legality  of  her 
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title  to  a  commnnitj  bait  interest  in  the  property  left  at  the  demise 
otthe  decedent. 

The  following  Is  an  extract  from  their  answer,  viz. : 

"That  a  final  jndgment  was  rendered  and  signed  on  the  4tb  of  Oc- 
tober, 1881,  or  abont  tbat  time,  In  the  snit  entitled  Joeepb  Hernan- 
dez Ts.  Rosema  D'Annoj,  hts  wife.  No  70  of  the  docket  of  the 
Tventffoorth  Judicial  District  Court  for  the  parish  of  St.  Bernard, 
In  tsTor  of  the  defendant  In  said  snit;  and,  on  ber  demand  in  recon- 
vention therein  ^ainet  the  said  plaintiff,  Joseph  Hernandez,  decree- 
iDg  a  separation  from  bed  and  board,  and  a  Bnal  divorce  a  vinculo 
malrimoni't,  diBSolving  forever  the  bonds  of  matrimony  existing 
between  them;  shown  by  a  duly  certified  copy  of  said  jndgmeiit, 
herewith  filed  and  made  a  part  of  this  answer,  ma^ed  Exhibit  A. 

"That  theaforesaid  jndgment  was  rendered  and  the  divorce  therein 
granted  allowed  In  favor  of  the  said  Rosema  D' Annoy,  wife  of  said 
Joseph  Hernandez,  and  against  her  said  hosband,  on  the  gronnd  of 
adultery. 

"  Tbat  the  petitioner  herein,  now  styling  herself  as  Mistress  Aagnsta 
Lodolska  Chnrcb,  widow  in  commnnlty  ot  Joseph  Hernandez, 
deceased,  bnt  in  times  past  styling  herself  as  Mistress  Ogden  and  as 
Histress  Ida  CnrtiB,  wot  the  chief  accomplice  in  adulter}/  with  the  said 
Joteph  Hemandex,  and,  at  varions  times  and  places  anterior  to  the 
rendition  of  the  aforesaid  jndgment  of  divorce,  had  illicit  sexnal  in- 
teiconrse  with  the  said  Joseph  Hernandez,  viz.,  in  1879,  1880  and 
1881,  and  in  other  years  prior  thereto,  in  the  city  of  New  York,  at 
the  St.  James  Hotel  and  elsewhere,  and  in  the  city  of  New  Orleans, 
at  the  St.  Charles  Hotel  and  elsewhere,  time  and  time  again.  That 
owing  to  the  eaid  judgment  of  divorce,  granted  at  aforemid,  in  favor  of 
tfwtreu  Roaema  D'Aunoy,  wife  of  aaid  Joteph  Hernandez,  again»t  her 
*aid  husband,  and  on  account  of  said  petitioner's  complicity  in  adultery 
vilh  laid  Joseph  Hernandez,  the  aaid  petitioner  and  the  aaid  Joseph 
Bernandez  became  forever  legally  incapable  of  contracting  marriage 
vnth  each  other,  and  the  so-called  marriage,  relied  on  by  petitioner,  if 
ever  contracted,  which  is  herein  specially  denied,  was,  is,  always  has 
been  and  always  will  be  abaolutely  null  and  void  and  without  any  lau>- 
fitlforce  or  effect. 

"  Farther  answering,  these  respondents  say — that  no  community  of 
acqnste  and  gains  ever  existed  between  the  said  petitioner  and  the 
said  Joseph  Hernandez;  tbat  said  petitioner  never  had  any  right, 
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title,  iotereBt  or  claim  in  or  to  any  of  tb«  property,  real,  pereoaal  or 
mixed,  appertaining  or  belonging  to  tbe  estate  of  the  late  Joseph 
Hernandez;  that  the  so -called  legacy  of  ten  tbonsand  dollars,  and 
the  so-called  legacy  of  the  movable  effects  in  tbe  residence  of  tbe 
said  Joseph  Hernandez,  at  the  corner  of  St.  Charles  avenae  and 
Bordeaux  street,  in  this  city,  claimed  by  petitioner  in  her  aforesaid 
petition,  were  and  are  nnUwful  and  without  any  torc^  or  effect,  and 
shonld  be  so  decreed  and  held  by  the  indgment  ot  this  Honorable 

"  Respondents  farther  answering  show  that  immediately  after  the 
aforesaid  judgment  of  divorce  was  rendered  and  executed,  tbe  said 
Joseph  Hernandez  bad  held  and  owned  not  lees  than  two  hnndred 
thooBand  dollars  , (1200,000)  real  and  personal  property;  and  at 
tbe  date  of  bis  death  in  April,  1893,  all  that  conld  then  be  found,  and 
all  that  has  since  been  discovered  of  his  entire  estate,  will  not  equal 
in  value  the  sum  of  one  hundred  thousand  dollars  ($100,000) . 

"That  from  1881  to  April,  1898,  tbe  said  Joseph  Hemandei  was 
living  openly  with  tbe  said  petitioner,  Mistress  Augusta  Lodoiska 
Cbnrch,  as  man  and  wife,  notwithstanding  the  prohibition  aforesaid, 
which  iuhibited  them  from  living  in  that  way  and  from  ever  con- 
tracting tbe  marriage  relationship. 

' '  That  during  the  period  aforesaid — that  is  since  1881 — a  large  por- 
tion of  the  estate  ot  the  said  Joseph  Hernandez  has  been  illegally 
wasted  and  lavished  upon  the  aforesaid  petitioner,  owing  to  her  UQ- 
lawfnl  and  undue  influence  over  the  said  deceased,  and  the  dimiaa- 
tion  of  said  estate  has  been  largely  occasioned  by  petitioner's 
extravagant  living,  and  by  tbe  many  large  and  unlawful  gifts  and 
presents  and  transfers,  which  tbe  said  petitioner  illegally  obtained 
from  tbe  said  Joseph  Hernandez;  that  tbe  so-called  legacy  ot  ten 
tbonsand  dollars  ((10,000),  and  the  so-called  legacy  o(  tbe  movables 
in  the  residence  of  tbe  said  deceased,  claimed  as  aforesaid  by  peti- 
tioner, compoaea  more  than  one-  third  of  Ike  entire  estate  of  said  Joseph 
Hernandez  so  far  discovered;  that  by  law  the  said  teslator  could  not 
under  any  circumstances  have  lawfully  given  the  said  petitioner  more 
than  one- tenth  part  of  the  movablea  <if  hie  estate — which  portion,  and 
more,  tbe  said  deceased  had  long  before  disposed  ot  in  tavor  of  peti- 
tioner by  gift,  donation  and  otherwise. 

"And  these  respondents  further  answering  say — that  for  the  fore- 
going and  other  reasons  the  said  petitioner  is  not  entitled  to  said  so- 
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called  legacieB,  or  either  of  them,  nor  can  she  hare  poaaearion 
or  dellveiT  of  the  aame,  as  claimed  In  her  petition  or  otherwise; 
that  the  girts,  traoafers  and  donatlona  made  bj  the  said  Joseph 
Hernandez  to  petitioner,  at  variona  tlmee,  exceeded  fifty  tboosaad 
dollars,  and  more  than  ezhansted  his  ability  and  power  to  give  or 
bequeath  anything  to  petitioner  by  his  last  will  and  testament.  That 
all  the  proTUlone  of  said  last  will  containing  bequests  In  favor  of 
petitioner  shoold  therefore  be  canceled  and  decreed  and  held  Illegal, 
null  and  void. 

"And  now  reconvening  and  becoming  plaintiffs  in  reconvention 
respondents  pray  for  jadgment  on  the  original  demand  herein — in 
their  favor  and  against  petitioner;  and  npon  the  demand  in  recon- 
vention, appearers  pray  for  Judgment  in  their  favor  and  against  tbe 
said  Mistreaa  Angnata  Lodolaka  Chnrch,  lUeKally  atyling  herself 
widow  in  commnnlty  of  the  late  Joseph  Hernandez,  for  fifty  thoosand 
dollars  (f50,000),  or  for  so  mnch  thereof  aa  will  be  ahowa  on  the 
trial  of  thle  canee  to  have  been  illegally  given,  tranaferred  or  dis- 
posed of  In  favor  of  aaid  petitioner  by  aald  Joseph  Hernandez ;  and 
that  all  such  unlawful  gifts  and  transfers  may  be  annnlled — and  re- 
convenor  further  praya  for  a  judgment  decreeing  the  alleged  mar- 
riage between  petitioner  and  the  said  Joseph  Hernandez  to  be,  and 
to  have  alwaya  been  an  absolute  nullity,  and  without  any  legal  force 

Several  months  subsequent  to  the  flllng  of  this  answer  the  helra 
filed  a  petition  making  a  direct  demand  for  the  annulment  of  the 
legacy  on  the  same  averments  of  Illegality  of  the  marriage  of  tbe 
plaintiff  with  their  father,  and  praying  for  a  peraonai  judgment 
against  her  for  the  sum  of  Qfty  tbonaand  dollora,  approximately. 

Ab  tbe  language  of  this  petition  is  somewliat  more  compreheusive 
than  the  answer  of  the  heirs,  and  tbe  charges  against  the  plaintiff 
are  somewhat  more  elaborated  and  Intensified,  we  will  reprodnce  the 
following  extracts; 

"Petitioners  farther  show  that  the  aaid  jadgment  granting  a  divorce 
In  favor  of  said  Roaema  D'Annoy  against  her  said  husband,  Joseph 
Hernandez,  on  the  ground  of  bis  adultery  and  the  complicity  of 
the  defendant  herein  in  adultery  with  the  said  Joseph  Hernandez,  as 
aforesaid,  constitnled  a  flsed,  absolntt^  and  perpetual  barrier  to  any 
marriage  between  the  said  Joseph  Hernandez  and  the  defendant 
herein." 
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"That  i(  any  marriage  waa  ever  oontracted  between  the  said 
Joseph  Hernandez  and  the  defendant  herein,  which  petltionere 
specially  deny,  said  so-called  marriage  was  entered  into  in  bad  faith 
on  the  part  of  said  defendant,  and  in  Tlolation  of  prohibitory  laws, 
and  waa.  Is,  always  has  heen,  and  ever  will  be,  absolutely  null  and 
void, 

"  Petitioners  further  show  that  as  there  never  was  any  legal  mar- 
riage between  the  late  Joseph  Hernandez  and  the  defendant  herein, 
there  was  net,  and  never  coald  have  been,  any  community  of  acquets 
and  gains  between  them,  and  said  defendant  has  not  and  never  has 
had,  any  community  rights  nor  claims,  whatsoever,  in  or  to  any  of  the 
assets  or  properties,  real,  personal  or  mixed,  appertaining  or  belong- 
ing to  the  estate  of  the  late  Joseph  Hernandez." 

In  order  to  be  explicil,  we  reproduce  the  prayer  of  the  defendant's 
petition : 

"  Wherefore,  petittonere  pray  that  Mietreee  Augusta  Lodoiska 
OhUTch,  illegally  claiming  to  be  the  widow  in  community  of  the  late 
Joseph  Hernandez,  be  cited  to  appear  aad  answer  this  petition ;  and 
after  due  proceedings  had,  judgment  be  rendered  in  favor  of  peti- 
tioners, and  against  said  defendant,  decreeing  said  defendant  never  to 
have  been  the  wife,  nor  the  widow  in  community,  or  otherwise,  of  the  late 
Joseph  Hernandez — furthermore,  annulling  all  bequettt  contained  in 
Uie  last  will  and  testament  of  the  late  Joseph  Hernandez,  in  favor  of  the 
said  defendant,  and  ordering  the  entire  estate  of  the  late  Joseph 
Hernandez  to  be  distributed  emong  his  forced  heirs,  as  their  inter- 
ests may  appear,  regardless  of  any  bequests  contained  in  said  will  in 
favor  of  said  defendant.  Furthermore,  decreeing  that  all  the  mov- 
ables and  other  properties  inventoried  in  this  estate  be  held  and  ad- 
judged to  have  belonged  exclusively  to  the  said  Joseph  Hernandez 
and  to  his  aforesaid  surviving  forced  heirs,  and  condemning  the  said 
defendant  to  pay  back  to  this  estate  Hfty  thousand  dollars  ($50,- 
000),  or  so  much  thereof  as  will  be  shown  on  the  trial  of  this 
cause,  to  have  been  Illegally  given,  transferred  or  disposed  of  by  said 
Joseph  Hernandez,  to  or  in  favor  of  said  defendant,  and  that  all  such 
unlawful  donations,  gifts  and  transfers  be  annulled. 

■'  And  if  it  be  shown  that  the  contract  of  marriage  was  ever  sol- 
emnized between  defendant  and  said  Joseph  Hernandez,  then,  and 
in  that  event,  that  judgment  be  rendered  herein  decreeing  said  mar- 
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rlatc^  to  have  been  always  an  abeolnte  OQlUtf,  and  withoat  legal 
(orce  or  effect." 

In  anawer  to  these  chargee,  the  original  plaintiff — the  alleged  anr- 
Tlring  widow  at  Hernandez — "  avers  that  she  was  legally  married  to 
tbe  late  Joseph  Hernandez  on  the  29th  ol  December,  1881,  in  the  city 
ot  New  York,  by  thu  mayor  of  said  city,  and  ander  the  laws  of  that 
State;  and  that  no  impediment  of  any  kind  existed  against  said 
muriage,  either  at  the  time  of  its  celebration  or  before. 

"That  the  charges  preferred,  ot  complicity  in  adoltery  with  the 
Bald  Joseph  Hernandez,  are  false  and  oatrue,  and  no  judgment  to 
that  effect  was  ever  rendered,  nor  wae  respondent  party  to  any  pro- 
ceeding Id  which  said  Issue  was  asserted  or  maintained. 

'•That  tbe  petitioners  have  ever  since  her  marriage  acknowledged 
the  validity  of  the  same,  visited  the  common  domicile  daily,  and 
hive  recognized  respondent  as  the  lawfal  wife  of  said  Hernandez, 
sod  they  are  now  estopped  from  denying  tbe  validity  of  said  mar- 
riage. 

"That  respondent  owned  In  her  own  name  when  she  married  the 
said  Joseph  Hernandez,  property  amounting  to  not  less  than  twenty- 
Sve  thousand  dollars,  consisting  of  money,  jewelry,  paintings,  car- 
riages, furniture,  table  and  bed  linen  and  household  effects. 

"That  petitioners  are  estopped  from  denying  the  truth  and  reality 
ot  the  acts  ot  purchase  by  respondent  of  the  two  pieces  of  im- 
movable property  situated  in  the  parish  of  St.  Tammany  In  this  State, 
in  which  acts  of  purchase  tbe  said  Joseph  Hernandez  acknowledged 
and  declared  that  tbe  price  was  p^d  with  the  paraphernal  funds  of 
your  respondent. 

"Wherefore,  respondent  prays  that  plalntilt's  demand  be  dis- 
missed, with  costs,  and  that  there  be  Jndgmeut  in  favor  of  respondent, 
decreeing  that  she  waa  lawfully  married  to  Joseph  Hernandez ;  that 
tbe  legacy  be  made  her  in  hie  last  will  is  valid  and  legal  and  be  paid 
to  her;  that  she  be  recognized  as  entitled  to  half  of  the  community 
property  left  by  him,  and  that  her  paraphernal  rights  be  recognized 
and  decreed  tor  such  amount  and  specific  effects  and  things  as  she 
may  prove  herself  entitled  to  on  the  trial  of  this  cause." 

These  extended  extracts  from  the  pleadings  best  serve  to  charac- 
terise the  coutroversice  in  this  case  and  fix  the  mind  ot  the  Court  on 
tbe  questions  that  are  to  be  solved  by  testimony — much  of  which  is 
received  over  objection. 
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n. 

Tfae  foundation  of  tbe  attack  of  the  Hernandez  helra  npon  cl^ms 
of  the  alleged  sarvlving  widow  depend,  primarily  and  mainly,  npon 
a  proper  constmction  of  Art.  161  of  the  Revised  Civi]  Code,  the  text 
of  which  ia  aa  follows,  viz. : 

"  In  case  of  divorce  on  the  groand  of  adultery,  the  gnllty  partj 
oan  never  contract  matrimony  with  bia  or  her  accomplice  in  adnlCerj, 
under  the  penalty  ot  being  conaidered  and  prosecuted  as  guilty  of 
the  crime  of  bigamy;  and  under  penalty  of  nullity  of  the  new  mar- 
riage." 

The  contention  ot  the  heirs  is  that  the  denunciation  of  that  article 
against  tbe  marriage  ot  the  guilty  party  with  his  or  ber  accomplice 
in  adultery  Is  matter  en  pais  to  be  determined  by  the  adminlstratloa 
of  proof  on  tbe  trial  of  a  suit  that  invoivea  the  validity  of  the  mar- 
riage; while  that  of  tbe  plaintiff  Is,  that  it  ia  against  the  marriage  of 
the  guilty  party  named  In  tbe  divorce  anlt  as  an  accomplice,  or  par- 
tie»pa  criminia  in  the  adnltery  charged  as  tbe  canse  of  the  action, 
whether  sncb  accomplice  be  made  a  co-respondent  or  not. 

Hence,  upon  the  determination  of  tbe  correctness  of  these  con- 
tentiouB  pro  et  con,  depends  the  admissibility  of  the  large  volume  ot 
evidence  found  in  the  record ;  and  upon  the  construction  of  tbe  cited 
article  of  the  Code  mainly  depends  the  legality  of  the  marriage  of 
Joseph  Hemaudez  with  plaintiff  on  the  29th  of  November,  1881. 

Tbe  proofs  principally  relied  npon  by  plaintiff  are  tbe  followiuK, 
to-wit: 

1.  Tbe  last  will  of  the  late  Joseph  Hernandez. 

2.  Tbe  certificate  ot  tnirriase,  la^aed  from  tbe  oflBce  ot  the  mayor 
of  New  York,  certifying  that  tbe  ceremony  between  Mr.  Joseph 
Hernandez  and  Mrs.  Augusta  L.  Ogden,  of  Paris,  France,  was  per- 
formed by  tbe  mayor  of  New  York,  on  the  29th.  of  December,  1881, 
at  his  ofQce  In  said  city. 

3.  Volume  3  of  the  Revised  Statutes  ot  New  York,  seventh  edition, 
title  1,  Art.  1,  paragraph  8,  at  p.  2332,  for  the  purpose  of  showing 
the  mayor's  authority  to  oelebrata  a  marriage. 

4.  Her  testimony  to  tbe  effect  that  the  Augusta  L.  Ogden,  named 
In  said  marriage  certiBcate,  was  tbe  same  ^person  as  herself. 

"  The  tnadamental  facts  on  wbich  the  forced  heirs  ot  the  late 
Joseph  Hernandez  rely  to  overthrow  the  demands  of  Mrs.  A.  L. 
Ohorcb  for  a  delivery  of  her  aforesaid  legacy,  and  on  which  they 
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baT«  souKbt  and  are  stil}  endesToring  to  aonnl  tbe  same,  and  to 
have  her  aforesidd  maniage  decreed  to  be  witbont  any  legal  force  or 
effect,  are: 

"1.  Tbe  divorce  granted  Hra.  Roaema  D' Annoy,  wife  of  Joseph 
Hernandez,  by  the  District  Oonrt  of  the  parish  of  St.  Bernard,  on 
the  4th  of  October,  1881,  on  the  groand  of  adultery,  and 

"2.  Complicity  in  adultery  on  the  part  of  Angnata  L.  Chnroh  with 
Baid  Joseph  Hernandez,  doling  his  marriage  with  Rosema  D' Annoy." 
Defendant's  brief,  pp.  21,  22." 

In  snpport  of -the  foregoing  charges,  defendants  made  tbe  following 
proofs,  viz.: 

Pint:  Tlfb  record,  and  pertiaent  facta  therewith  connected,  in  the 
rait  entitled  Joseph  Hernandez  tb.  His  Wife,  No.  70  on  the  docket 
of  the  Twenty-fonrth  Judicial  District  Oonrt,  parish  of  Bt.  Bernard. 

(a)  The  aforesaid  suit  was  directed  against  Rosema  D'Annoy  as 
the  wife  of  plaintiff,  claiming  a  divorce  a  vinculo  matrimonii  on 
variona  gronnda  which  It  la  needleaa  to  mention.  Tbe  record  of  this 
BDtt  was  lost  or  destroyed  by  tbe  Hre  wbtcb  burnt  tbe  conrt  house  on 
the  2d  of  March,  1884,  as  la  stated  in  the  certificate  ot  the  clerk, 
appended  to  tbe  copy  of  tbe  minnteB  of  the  coQrt — same  alone  aar- 
viving  tbe  fire. 

(b)  Tbe  testimony  of  the  presiding  judge  and  the  lawyers  engaged 
in  the  trial  of  tbe  case  was  taken  with  the  view  of  establishing  the 
purport  of  the  pleadings,  evidence,  and  judgment  pronoonced 
therein. 

The  judge  states  hU  recollections  to  be  that  the  defendant  charged 
adultery  on  the  part  of  her  husband  and  asked  jadgment  of  divorce 
accordingly. 

That  several  witnesses  were  examined,  and  that  Che  charge  of 
adultery  on  the  part  of  the  husband  was  fully  established,  but  with 
what  particular  person  he  can  not  remember.  But  be  further 
amplifies  bis  statement,  thus : 

*'  I  have  stated  all  I  remember  of  this  case  in  tbe  above  answer. 
I  can  not  state  whether  the  pleadings  aet  forth  the  name  of  tbe  per- 
son or  persona  with  whom  Hernandez  was  charged  with  having  com- 
mitted adultery.  My  Impression  fa  that  the  evidence  established 
that  he  visited  booses  of  asslgaatlon,  and  committed  adultery  with 
proBtitntes." 

The  statement  of  the  attorney  who  brought  that  salt  Is,  that  no 


SUPREME  OOUBT  OF  LOUISIANA. 


Sucoesilon  of  H 


one  was  named  &a  co-reipondent,  and  no  one  was  named  or  specified 
as  the  person  or  persons  with  whom  the  plaintiff  had  committed 
adultery,  on  the  faith  ot  which  the  defendant's  re  conventional  demand 
was  made.  That  hie  recollection  is  that  the  evidence  was  not  re- 
daced  to  writing'  He  remembers  that  one  witness  stated,  snb- 
stantiall7,  that  he  knew  of  two  instances  wherein  Mr.  Hernandez  had 
committed  adnlterjr.  He  states  positively  that  "no  witness  speci- 
fied any  particular  person  with  whom  Mr.  Hernandez  had 
committed  adultery;  and  no  one  stated  that  he  had  committed 
adultery  with  one  Mistress  An^rnsta  L.  Chnrch,  sometimes  called 
AngDSta  Ogden,  and  sometimes  called  Aagasta  L.  Carbis.  To  ttie 
best  of  bis  recollection,  the  name  ot  Mistress  Chnrch,  MlstresB 
Osden,  or  Mtetrese  Cartis  was  not  mentioned  on  the  trial."  That 
"he  remembers  no  evidence  introdnced  on  the  trial  of  the  canse  tor 
divorce  tending  to  show  that  Mr.  Hernandez  was  gnilty  ot  adnltery 
with  his  second  wife,  Mrs.  A.  L.  Hernandez ;  nor  anything  in  the 
judgment  ot  divorce  fixing  the  gnilt  of  adultery  npon  the  said  Mis- 
tress  A.  L.  Chnrch,  now  the  widow  of  Joseph  Hernandez. " 

The  testimony  of  a  prominent  lawyer,  who  was  connected  with 
the  case,  is  best  evidenced  by  the  following,  viz. : 

"  Q.  Were  yon  present  in  the  District  Court  of  St.  Bernard  parish 
on  the  day  when  the  case  of  Hernandez  against  his  wife  for  a  divorce 
was  tried? 

"  A.  I  was. 

"Q.  Did  yon  see  at  the  time,  or  previously,  the  pleadings  in  that 
case? 

"A.  I  did. 

"  Q.  Do  yon  remember,  at  this  date,  who  was  the  party  named  as 
the  accomplice  or  gallty  person  in  the  adnltery  there  charged  by  the 
wife  against  the  hnsband? 

'■A.  My  memory  is  that  there  was  no  person  named.  Mymemory 
of  the  snit  is  that  it  was  a  suit  by  Mr.  Hernandez  against  his  wife 
for  A  divorce,  she  reconvening  and  claiming  a  divorce  from  him, 
on  the  gionnd  of  adnltery. 

"Q.  I  believe  yonr  memory  is  correct.  Yon  heard  the  evidence 
administered  in  support  of  the  charge  of  adultery  ? 

"A.  I  did,  sir. 

"  Q.  Do  you  remember  the  name  of  the  witness  who  was  exam- 
ined? 
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'■A.  Yes;  I  do,  tii. 

"Q.  What  Is  it? 

"A.  HE.  Lemarie. 

"  Q.  Did  be,  or  did  he  not,  gfv6  any  testimonj'  Implicating  Mra. 
Augusta  L.  Oortla,  ttie  present  Mrs.  Hernandez? 

"  A.  None  in  the  world,  sir." 

The  witness  last  named  was  placed  npon  the  stand  as  a  wltneae 
In  this  case,  and  his  statement  is  in  keeping  with  the  testimony  of 
the  witness  last  quoted  from. 

"  Q.  Hare  joa  no  recollection  of  baying  mentioned  any  one,  la 
yoor  testtroony  that  yon  gave  on  the  trial  of  that  caose? 

"  A.  I  don't  think  I  have.  I  don't  think  the  qaeatloa  was  asked 
me." 

One  of  the  attorneys  who  represented  the  defendant  in  tbe  salt 
was  examined  as  a  witness,  and  produced  and  filed  in  evidence,  in 
conneotion  with  bis  eTldence,  a  copy  of  tbe  defendant's  answer  and 
reconventional  demand,  which  Is  of  tbe  following  tenor,  viz. : 

"Joseph  HB!BNAin)BZ vs.  His  Wifb. 

"  No.    70.      TWBBTY-POUBTH    JUIUCIAL    DlBTBlOT     OOUBT,     FaBIBH 

OP  St.  Bbbhabd. 

"  Tbe  answer  of  defendant  herein  denies  generally  each  and  every 
ali^tation  In  the  plaintiff's  petition  contained,  except  the  fact  of 
marrit^^  and  commnnity  of  property ;  and  now,  assuming  the  char- 
acter of  plalntUt  In  reconvention,  she  avers: 

"  That  ber  said  husband,  forgetting  alike  his  vows  and  marriage 
with  petitioner,  did  commit  adultery  with  certain  females,  at  various 
times  and  places  In  this  clly,  since  the  21at  of  April,  1880,  the  full 
parMcutar*  and  tpeoiftoationM  whereof  have  been  seroed  in  roriting  upon 
pendant,  and  lame  are  made  part  hereof,  and  that,  by  reason  thereof 
and  the  law,  yoor  petitioner  is  entitled  to  a  final  divorce. 

"  Wherefore  she  prays  Judgment  In  her  favor  on  tbe  demand  of 
plaintiff,  and  in  her  favor  on  the  reconventional  demand  against  her 
husband,  Joseph  Hernandez,  decreeing  a  separation  from  bed  and 
board,  and  final  divorce  a  vinculo  matrimonii,  forever  dissolving  the 
bonds  of  matrimony  now  existing  between  them,  that  a  separation  of 
property  be  decreed,  and  that notary  public,  be  ap- 
pointed to  partition  tbe  community  property,  and  she  prays  for  all 
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BQcb  further  aid,  relief  and  remedy  as  the  conrt  is  competent  to 
give  In  the  premises. 

(Signed)  "  W.  S.  Bhnbdict  and 

"  B.  NOBTH  CULLOM, 

"  Attomeya.^' 

The  counsel's  attention  having  been  attracted  to  the  phra«e  we 
have  italicized,  namely,  "  the  fail  particaiars  and  specifications 
whereof  having  been  served  in  writing  npon  the  defendant  and  made 
a  part  hereof,"  the  following  question  was  propounded  and  answer 
given,  viz. : 

"  Q.  In  the  copy  of  the  answer  that  yon  have  referred  to  in  your 
testimony  as  having  been  filed  in  the  case,  mention  is  made  of  par- 
ticaiars and  specifications  served  In  writing  npon  the  defendant,  and 
made  a  part  of  that  answer.  Have  yon  a  copy  of  those  specifica- 
tions? 

"  A.  There  were  none  filed. 

"  Q.  There  were  none? 

"A.  There  were  none  filed  wltb  the  answer?" 

His  remembrance  of  the  facte  detailed  on  the  trial  of  that  case  is 
much  the  same  as  that  of  other  witnesses. 

The  exceptions  Sled  related  exclnsiveiy  to  the  jurisdiction  of  the 
court,  and  same  were  ovbrroled. 

Notwithstanding  the  deetraction  by  fire  of  the  original  records  the 
minutes  of  the  court,  in  that  case,  were  fortunately  preserved,  and 
they  contain  the  judgment  of  the  court,  regularly  signed,  and  which 
is  of  the  following  tenor,  to-wit: 

Extract  from  the  minutes  of  October  4,  1881. 

"The  court  met  this  day  pursuant  to  adjournment: 

"Present:  the  Hon.  A.  E.  Livandais,  Judge. 

"No.  70. 

"Joseph  Hernandez  vs.  Rosbua  D'Aunoy,  Wife. 

"The  expert  herein  appointed,  Edgar  H.  Farrar,  this  day  appeared 

in  open  conrt  and  presented  bis  report,  which  was  ordered  filed,  and 

made  a  part  of  the  record  of  this  case,  and  this  case  being  regolarly 

fixed  came  up  for  trial  on  Its  merits. 

"Present,  A.  O.  Brice,  attorney  for  plaintiff,  and  W.  S.  Benedict 
and  E.  North  Cullom,  of  connsel  for  defendant. 
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"When  after  bearing  pleadingB,  evidence  and  connsel,  and  the  re- 
port of  the  expert  herein  appointed,  the  conrt  conaiderins  the  law 
and  the  evidence  to  be  in  favor  of  defendant  on  the  plaintitT'e  de- 
mand, and  In  favor  of  the  defendant  on  her  reconventional  demand 
and  afcainat  the  plaintiff;  It  ia  ordered,  adjudged  and  decreed  that 
there  be  Judgment  herein  on  plalntlffa  demand  Id  favor  of  the  de- 
fendant RoBema  D'Annoy,  and  against  Joseph  Bemandez,  plaintiff, 
with  costs,  and  itia 

"  Further  ordered,  adjudged  and  decreed  that  on  the  reconven- 
tional  demand  there  be  judgment  herein  In  favor  of  Rosema  D' An- 
noy, wife  of  Joseph  Hernandez,  and  against  tlie  said  Joseph  Hernan- , 
dez,  her  husband,  decreeing  a  separation  from  bed  and  board 
between  the  said  parties,  and  a  final  divorce  a  vinculo  matrimonii, 
forever  dissolving  the  bonda  of  matrimony  existing  between  them. 
It  Is  further  ordered,  adjudged  and  decreed  that  the  rights  pf  the  said 
Rosema  D'Annoy,  wife  of  Joseph  Hernandez,  against  her  hasband, 
Joseph  Hernandez,  resnlting  from  the  community  of  acquets  and 
gains  lately  existing  between  them,  be  fixed  and  determined  in  the 
sum  of  afty-five  tbooaaud  dollars,  and  that  in  accordance  therewith 
there  be  judgment  in  favor  of  Rosema  D'Aunoy,  wife  of  Joseph  Her- 
nandez, and  against  her  said  huaband  in  said  sum  of  fifty-five  thou- 
sand dollars,  with  legal  interest  from  date  with  all  costs. 

"  Judgment  rendered  and  signed  in  open  court,  this  fourth  day  of 
October,  1881. 

(Signed)  "A.  E.  Livaudais, 

"  Judge  24th  Judicial  District  Court  of  Louisiana." 

The  foregoing  retuvU  of  the  record  and  evidence  in  the  divorce 
nit,  fully  and  conclusively  demonstrates,  that  the  action  was  not 
grounded  on  any  cha^e  of  adultery,  in  which  the  present  plaiutiff 
was  alleged  or  shown  to  have  been  a  participant,  and  on  the 
phUntiff's  theory  of  the  law  she  was  not  an  accomplice  in  the  adul- 
tery, of  which  the  plaintiff  in  that  case,  was  proven  guilty,  the  pur- 
port of  the  defendant's  charge  against  her  being: 

"  That,  ourin^  to  the  judgment  of  divorce,  granted  as  aforesaid  in 
favor  of  Mrs.  Rosema  D'Annoy,  wife  of  said  Joseph  Hernandez, 
against  her  husband,  and  on  account  of  »aid  petitioner's  complicity  in 
adultery  vrith  the  said  Joseph  Hernandez,  the  said  petitioner  and  the 
e^d  Joseph  Hernandez  became  forevetflegally  incapable  of  contracting 
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marriage  with  each  other;  and  the  ao-called  marriage  relied  on  bj 
petitioner,  If  ever  cootracted,  which  Ib  herein  specially  denied,  vaa, 
is,  always  has  been,  and  always  will  be  absolntely  noil  and  void,  and 
without  any  lawful  force  or  effect   (Tr.,  p.  28).     (The  italics  are 

At  this  stage  of  the  proceedings,  the  defendants  offered  evidence 
aliunde,  to  prove  that  the  plaintlfT  bad  committed  adultery  with  Her- 
nandez, at  different  timee  and  places,  for  the  purpose  and  with  the 
object  of  establishing  the  fact,  that,  on  their  theory,  she  was  his  ac- 
complice In  adultery,  in  the  sense  and  within  the  denonciation  of  the 
Code. 

To  thle  evidence  counsel  for  the  defendant  objected,  on  tbe  follow- 
ing grounds,  viz. : 

"  liirat,  that  no  proof  was  admissible  beyond  tbe  scope  of  the  alle- 
gations, which  claimed  tbe  nullity  of  the  marriage  exclusively  on  the 
ground,  that  tbe  judgment  in  tbe  divorce  suit  of  Rosema  D' Annoy 
had  established  the  adultery  of  Joseph  Hernandez  with  Augusta  L. 
Ohurch;  and 

"Secondly,  that  the  prohibition  of  marriage  between  tbe  guilty 
spouse  and  his  accomplice  in  adultery,  as  provided  for  in  Art.  161  of 
tbe  Code,  applies  only  to  the  accomplice  decreed  as  nush  in  a  divorce 
suit,  and  on  account  oftohoae  aduUery  with  the  guilty  apoute  the  judg- 
ment of  divorce  is  rendered." 

An  attentive  and  careful  consideration  of  the  pleadings  of  the  de- 
fendants, as  a  whole,  does  not  discloae  that  the  nullity  of  tbe  mar- 
riage, is  rested  exclusively,  on  the  finding  of  the  court  to  the  effect 
that  Hernandez  bad  been  guilty  of  adultery  with  the  plaintiff;  con- 
sequently the  first  rule  of  exclusion  urged  is  not  good,  and  in  thia 
respect  the  ruling  o(  the  judge  a  quo  was  correct. 

Bat  tbe  second  ground  for  the  exclosion  of  the  evidence  offered  Is 
serious,  and  requires  careful  consideration. 

What  is  the  meaning  and  significance  of  the  words  of  the  article, 
"  In  case  of  divorce  on  account  o(  adultery,  the  guilty  party  can 
never  contract  marriage  with  bis  or  her  accomplice  In  adolteryf  " 

Does  it  mean  an  accomplice  in  the  particular  adultery  of  which  the 
guilty  party  is  charged,  and  on  which  the  suit  for  divorce  ia  predi- 
cated and  decided?  or  does  it  mean  an  accomplice  in  any  adultery 
-with  any  one,  antecedent  to  the  Instltatlun  of  the  divorce  suit,  re- 
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gardleas  of  whether  she  Is  the  person  named  or  contemplated  In  the 
inlt  or  not? 

The  answer  of  pWntUt'a  connsel  to  the  foregoii^  query  Is  found  00 
veil  itated  in  their  brief  that  we  extract  the  moat  pertinent  portion 
M  the  best  mode  of  presenting  It. 

It  is  as  follows : 

"  We  see  that  it  is  only  in  cose  0/  divorce  that  a  snbseqnent  mar- 
riage is  prohibited  between  the  goilty  Bponse  and  his  accomplice. 
The  prohibition  does  not  apply  if  the  flrst  marriaKe  was  dissolved  by 
death;  the  Ruilty  spoose  Borviving  could  clearly  marry  his  accom- 
plice in  adultery,  inasmnch  aa  no  law  forbids  it,  and  penal  statutes 
can  not  be  extended  by  implication.  We  find  this  well  explained  in 
Heriln,  Rep.  de  Jnrisp.,  Vol.  10,  p.  216,  verbo  Empftchment  de  Mat- 
Uge.  He  gives  there  also  the  origin  of  tbie  prohibition.  It  was 
tRken  from  the  Roman  law  by  the  Catholic  church.  The  snbseqaeDt 
marriage  with  the  accomplice  was  only  prohibited  when  the  adultery 
vaa  committed  under  a  promise  ol  marriage. 

"Bat  Bays  Merlin:  'The  Civil  Oode  is  more  severe;  it  provides, 
Art.  298,  that:  "  In  the  case  of  divorce  on  account  of  adultery,  the 
guilty  spouse  can  never  marry  bis  accomplice."  Thus,  in  order  to 
create  the  problbltion,  it  is  no  more  necessary  that  the  promise  of 
marrli^ie  should  concur  with  the  adultery.  But,  let  as  observe  it 
well,  this  provision  is  limited  to  the  case  where  the  adultery  hat  been 
followed  by  a  divorce.  There  could  be,  therefore,  no  opposition  to 
the  marriage  of  s  widow  with  a  man  with  whom  It  would"  be  pre- 
tended that  she  bad  lived  in  adultery  during  ber  marriage ;  »uch  a 
proof  tnould  not  be  admis^bU.'  "  (The  italics  are  ours)."  A  com- 
parison with  the  text  ot  the  Art.  298  of  the  Code  Napoleon,  proves 
the  correctness  of  the  foregoing  quotation.  In  Locr€'s  commentary 
on  the  French  Code,  title  "of  divorce,"  he  says:  "  That  the  wife, 
against  whom  the  divorce  has  been  'pronounced,  for  this  cause  ' — 
adultery — <  is  incapable  ot  contracting  a  new  marriage.'  "  Loer6, 
Vol.  5.  p.  161. 

"Ttiat  the  hnshand  against  whom  tbe  divorce  has  been  pro- 
Doonced,  for  cause  of  adultery,  will  not  be  incapable  of  contracting 
a  second  marriage,  it  it  is  not  with  Ids  concubine."    Id. 

"  Tbe  adulterous  husband  will  never  be  able  to  marry  afterward 
with  his  accomplice.     He    should   not    be   able  to    find,    by    and 
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tbrongh  the  jadgment  whicb  condemiiB  him,  a  title  and  iDBtmmflii- 
tality  to  satisfy  a  guilty  passion. "     Id.  p.  311,  Sec.  88. 

This  author  is  in  full  accord  with  the  views  of  other  French  com- 
mentators, who  hold  that  the  reason  for  the  prohibition  is  that  the 
gailty  party  sboald  not  be  allowed  to  procure  a  divorce  for  the  purpose 
of  marrying  his  accomplice ;  or,  in  other  worda,  the  effect  of  the  judg- 
ment releasing  him  from  his  marriage  covenant  ought  not  to  be  to 
famish  him  immunity  from  his  crime,  by  permitting  him,  afterward, 
to  contract  a  new  marriage  with  the  particept  crimiaia  in  the  adultery 
of  whicb  he  has  been  convicted.  Laurent,  Vol.  2,  p.  478,  Sec.  367; 
TouUier,  Vol.  1,  p.  485;  Duranton,  Vol.  2,  p.  124,  Sec.  177;  Demo- 
lombe.  Vol.  8,  pp.  166,  187;  Marcadfi,  Vol.  1,  p.  699. 

By  a  comparison  it  will  appear  that  the  language  of  the  Code  Na- 
poleon is  almost  identical  with  that  ot  our  Civil  Code. 

The  Legislature  ot  1827  incorporated  into  the  body  of  our  law  the 
rovisions  of  the  Code  Napoleon,  iu  the  foilowlug  phraseology: 

"That  In  cases  of  divorce  on  account  of  adultery,  the  guilty  party 
can  never  contract  matrimony  with  his  or  her  accomplice  in  the 
adultery,  onder  the  penalty  ot  being  considered  and  prosecuted  as 
gnilty  ot  the  crime  ot  bigamy  and  under  the  penalty  of  nullity  of  the 
new  marrii^e."     Act  relative  to  divorces,  Sec.  10,  p.  ISO. 

This  statute  was  re-enacted  in  1855,  without  any  other  change  or 
modification  than  the  omission  of  the  word  "  the,"  which  occurs  in 
the  original  text  just  before  the  word  adultery.  Act  807  ot  1855, 
Sec.  8. 

Counsel  tor  the  defendants  refer  to  this  omission  from  the  act  of 
1866 — ^which  is  Identical  la  terms  with  Art.  161  of  the  Code — of  the 
article  "the,"  as  slgnlflcaut  of  legislative  purpose  on  the  question, 
and  they  employ  this  language: 

"  Be  that  as  it  may,  the  fact  [hat  when.  In  1855,  the  present  Art, 
161  ot  our  Code  was  adopted,  the  word  "  the  "  was  omitted,  shows 
beyond  all  doubt  that  if  our  Legislatore  in  1827  did  intend  to  restrict 
the  bar  to  marriage  between  the  divorced  spouse  and  his  accomplice 
to  any  one  accomplice,  or  any  one  set  ot  accomplices,  that  it 
abandoned  the  policy,  and,  in  its  wisdom,  made  the  law  conform  to 
the  Code  Napoleon,  except  in  this,  that  while  the  French  law  Is 
only  mandatory,  ours  renders  the  marriage  nnll." 

The  question  presented  te  apparently  res  nora  in  onr  jnrisprudeQce 
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—no  pertinent  decision  of  this  Court,  or  ot  the  Conrt  of  OUBation, 
haTing  been  cited  on  eltlieT  side. 

Tme  it  is,  that  coanBel  for  defendants  have  referred  to  and  qnoted 
from  eeverHl  caaea,  and  notablj  the  following,  -vise, :  Dnpr6  th.  Ex- 
ecDtor  of  Boolard,  10  An.  411;  Succesoion  of  Minvlelle,  16  An.  342; 
Snmmerlin  ts.  LivlDgstoD,  16  An.  620;  Caballero's  Sncceealon,  24 
An.  678  ■,  Snccewion  ot  OolweU,  34  An.  266.  Bnt  aU  of  those  caae* 
Heat  of  the  nnllity  of  marriages  between  white  and  colored  personSr 
which  was  prohibited  by  the  terms  ot  Art.  96  of  the  Oode  of  1826, 
which  was  expttnged  from  the  Revised  Code  of  1870,  and,  for  the 
Bnt  time  embodied  the  present  Art.  101. 

Therefore,  those  cases  bear  do  analogy  to  the  qneetlon  under  cod- 
tideration. 

Bnt  the  Succession  of  Taylor,  39  An.  826,  points  in  a  direction  op- 
posite that  of  defendant's  view. 

From  the  statement  of  the  case  it  appears  that  J.  C.  Taylor  mar- 
ried Miss  Sarah  Oastleberry  in  1862,  and  In  1866  they  volantarily 
separated  and  thereafter  Uved  apart.  In  1866,  Mrs.  Sarah  O.  Tay- 
lor sued  her  bnsbaod  for  a  divorce  on  the  ground  of  adultery,  but 
judgment  went  against  her.  In  December  of  that  year,  Taylor  and 
Widow  McFarland  were  married  In  the  State  ot  Arkansas,  and 
thereafter  they  lived  and  cohabited  together.  In  1867,  Mrs.  S.  C. 
Taylor  renewed  her  suit  against  Tsylor  for  a  divorce,  ground- 
ing her  demand  upon  the  alleged  adulterous  life  he  was  then 
leading  with  his  pretended  wife,  under  the  Arkansas  marriage  cere- 
mony, and  In  the  month  of  November  of  that  year,  judgment  was: 
rendered  in  her  favor,  granting  her  a  full  divorce  against  Taylor. 

In  the  case  under  consideration,  the  children  ot  the  marriage  of 
Taylor  and  Widow  McFarland  sought  to  obttin  a  share  in  their 
father's  estate,  and  the  children  of  the  marriage  ot  Taylor  with  Miss 
Oastleberry  resisted  their  claims.  Invoking  the  nullity  of  the  mar* 
riage  on  the  authority  of  Art.  161,  Revised  Code. 

Of  this  controversy  the  Conrt  said: 

"  We  cooclade  from  the  record  that  Mrs.  McFarland's  conduct  in 
marrying  Taylor  In  Arkansas  in  December,  1866,  was  not  character- 
ised by  good  tattb  in  law,  and  that  in  cohabiting  with  blm  thereafter 
she  became  his  accomplice  in  adultery,"  and  tberetore  their  mar- 
riage was  void. 

Id  that  case  the  wife  suing  tor  and  obtaining  a  judgment  of  divorce 
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Alleged  that  her  hnsband  had  committed  adalteiy  with  the  identical 
person  with  whom  fae  had  been  living;  and  the  proot  on  the  trial  ans- 
taiaedthe  charge — hence  she  was,  in  the  aeuae  or  Art.  161,  Ms  accom- 
plice in  the  adultery.  That  caee  appears  to  confirm  the  theory  ol  the 
plaintiff,  thoagh  it  possesaes  two  featares  which  dlstlngniabes  it  from 
the  inatant  case,  and  they  are  (1)  that  Taylor  married  Mrs.  McPai- 
land  before  he  toas  divorced /rom  his  Ugal  wife,  while  Hernandez  was 
not  married  until  after  he  was  divorced  from  his  first  wife;  and  (3) 
that  in  the  Taylor  case  the  accomplice  was  named,  thongb  in  the 
Hernandez  soit  she  waa  not. 

Independent  of  the  support  which  that  decision  brings  Lo  the 
plaintiff's  theory,  tbe  mle  of  oar  juriapradence  is  that  in  a  salt  for 
•divorce  grounded  on  a  charge  of  adultery,  the  plaintiff  mast  specittUy 
mention  the  person  with  whom  the  adultery  has  been  committed, 
4Md  lull  particulars  of  time  and  place  mnat  be  given,  so  as  to  pat  tbe 
defendant  on  his  guard,  though  it  is  not  neceseary  that  such  person 
^should  he  formally  cited  to  answer  as  a  co-respondent. 

As  an  illustration  of  that  mle  the  following  cases  may  be  cited, 
namely:  Compton  vs.  Compton,  0  An.  49i);  Souberville  va.  Adams, 
46  An.  p.  110. 

This  precept  of  juriaprudence  seema  to  have  been  followed  In  tbe 
Taylor  case.     89  Ad.  S25. 

Not  only  Is  this  theory  in  accord  with  correct  rules  ot  jadicial  pro- 
cedure and  pleading,  but  tliey  comport  with  the  priucii.les  of  Art. 
161  of  tbe  Code,  which,  manifestly,  indicates  the  necessity  of  the 
accomplice  being  named  and  disclosed,  as  Che  means  ot  enforcing  its 
behests. 

If  this  were  not  so,  grave  and  serious  injury  might  result;  and  the 
rights  of  inheritance,  tbe  legitimacy  of  children,  and  the  security  of 
marital  rights,  as  well  as  the  title  to  property,  would  be  imperiled 
by  the  uncertainty  and  insecurity  of  the  tenure,  depending,  as  it 
would,  upon  the  uncertain  recollection  of  witnesses,  long  years  alter 
tbe  occurrence  had  happened. 

Who  could  be  an  accomplice  ot  tbe  guilty  party  other  than  the 
'person  with  whom  the  adultery  was  committed  ?  To  constitute  the 
defendant  in  a  divorce  suiL  a  "  guilty  party,"  the  proof  must  show 
that  he  has  committed  adultery  with  some  one ;  for,  if  the  proof  does 
not  establish  hie  guilt,  the  divorce  can  not  be  granted.  If,  indeed, 
the  defendant  bad  been  engaged  in  promiscuous  sexual  interconrae 
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vith  nmdry  personB,  and  these  tacts  were  not  disclosed  by  proof  on 
the  trial  of  the  divorce  salt,  he  coold  not,  in  respect  to  sach  traosac- 
tions,  be  considered  a  gnilty  party;  and,  conseqaently,  the  persons 
with  whom  each  andiecloaed  adulteries  had  been  committed  could 
not  possibly  be  deemed  accomplices  in  the  sense  of  the  Oode.  For  to 
be  an  accomplice,  □eceeaarily  presupposes  a  principal,  whose  goUt 
Jias  been  established,  and  In  whose  gollt  she  is  a  partieept  criminis. 

On  mature  reflection,  and  a  carefni  examination  of  all  the  author- 
ities bearing  on  the  qnestion,  we  have  reached  the  conclusion  that 
the  plaintiff's  aeeond  objection  was  well  taken  and  should  have  been 
sDStaioed  by  the  judge  a  quo,  and  the  testimony  that  is  covered  by 
it,  rejected  and  excluded. 

The  conclusion  that  necessarily  results  is,  that  Hernandee  was 
Duder  no  legal  dlsabUity  to  enter  into  a  contract  ot  marriage  with 
the  plalutifl,  resoltlng  as  a  consequence  of  the  judgment  of  divorce; 
albeit,  same  was  grounded  on  a  charge  ot  adultery — that  is,  If  the 
marriage  ceremony  had  been  performed  in  the  State  of  Looialaua. 

We  are  therefore  dispensed  from  making  an  examination  of  the 
previous  divorce  proceedings  and  the  judgment  of  dismissal  thereof, 
and  the  resulting  effect  ot  the  estoppel  and  res  adjudtcata  pleaded, 
as  well  as  parol  proof  of  adultery  vel  non  between  the  plaintiff  and 
Hernandez  prior  to  the  institution  ot  the  last  suit  tor  divorce. 

III. 
It  remans  for  the  court  to  consider  the  legal  effect  of  the  contract  of 
marriage  which  the  pl^ntiff  entered  into  with  Hernandez  in  the  city 
and  State  of  New  York,  and  we  are  to  determine  whether  the  con- 
tracting parties  thereby  came  under  tbe  dennuciation  of  the  Mew 
York  statute,  which  prohibits  the  second  marriage  of  persons  who 
have  been  divorced  because  ot  adultery  daring  tbe  lifetime  ot  the 
former  husband  or  wife. 

The  following  is  a  literal  copy  ot  the  New  York  marriage  certifi- 
cate, viz. : 

"State  op  New  Yoke, 
"  City  and  Gonsty  of  New  York. 
"  I,  W.  R.  Grace,  Mayor  of  the  Clby  ot  New  York, 
"  Do  hereby  certify, 
"  That  on  the  29th  ot  December,  1881,  at  the  Mayor's  office,  I  duly 
performed  the  Xarriage  Ceremony  between  Mr.  Joseph  Hernandez,  of 
New  Orleans,  La.,  and  Mrs.  Augusta  L.  Ogden,  of  Paris,  France. 
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"That  the  said  parties  were  satlafactorily  made  known  to  me,  and 
were  of  lawlal  age  to  coatract  marriage,  and  that  npoo  dae  inqnirj 
by  me  made,  there  appeared  do  legal  impediment  to  said  marriage. 

"  I  farther  certify  that  the  following  persons,  C.  H.  Woodman  and 
C.  G.  Crocker,  were  present  and  became  eabscribing  witnesses  to  Baid 
marriage. 

*■  [Seal  affixed]  (Signed)  W.  R.  Obacb,  Mayor." 

The  following  is  the  section  of  the  Revised  Statutes  of  New  York 
the  prohibition  of  which  the  defendants'  coansel  invoked,  viz, : 

"  Section  6  at  the  Revised  Statutes  of  New  York  (Birdseye's  Edi- 
tion), p.  1401,  reads  as  follows: 

"  'No  second  or  other  subaeqaent  marriage  shall  be  contracted  by 
any  person  during  the  lifetime  of  any  former  husband  or  wife  al 
such  person,  unless, 

"  '  1.  The  marriage  with  such  former  husband  or  wife  shall  have 
been  annulled  or  dissolved  for  some  cause  other  than  the  adultery 
of  such  p«rGon,  or, 

"  '  2.  Unless  iinch  former  husband  and  wife  shall  have  been  finally 
sentenced  to  imprieonmeDt  for  life. 

"  '  Every  marriage  contracted  in  violation  of  the  provisions  of  this 
section  shall,  except  in  the  case  provided  for  in  the  next  section,  be 
absolutely  void,'  " 

On  thU  state  of  facts,  defendauts'  counsel  contend  that  the  terms 
of  the  New  York  statute  include  within  its  prohibition  all  persons 
divorced,  whether  under  the  law  of  Louisiana  or  that  of  New  York, 
because  of  adnltery,  and  render  them  incapacitated  to  enter  into  d  con- 
tract of  marriage  in  New  York,  notwithstanding  they  have  their  resi- 
dence in  Louisiana  at  the  time;  on  the  contrary,  the  contention  of 
the  plaintiff's  coansel  is  to  the  effect  that  the  law  of  New  York,  being 
a  penal  statute,  can  have  no  extra-territorial  effect,  and  therefore 
can  not  annul  a  contract  of  marriage  between  persons  residii^ 
abroad,  though  solemnized  in  that  State. 

The  question  for  this  court  to  decide  is,  whether  the  plaintiff's 
marriage  celebrated  in  New  York  was  valid,  Hernandez  having  been 
divorced  by  a  judgment  of  a  Louisiana  court  because  of  adultery— 
his  divorced  wife  still  living. 

Not  only  does  the  marriage  certificate  show  that  HemandeE,  at 
the  time,  resided  in  Louisiana,  and  Mrs.  Angueta  L.  Ogden  resided  in 
Paris,  France,  but  the  testimony  shows  that  immediately  after  bte 
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muriase  ceremony  the  newly  married  couple  came  to  N«w  Orleans 
to  live,  and  contlnaonsly  thereafter  redded,  here  aa  man  and 
wife. 

In  the  conrse  of  the  armament  of  defendants'  connsel,  tbey  employ 
this  langrnage,  viz. : 

"  In  Louisiana,  bovever,  while  the  general  mle,  tbat  the  validity 
of  a  marriage  Is  to  be  determined  by  the  lex  loot  oontraot^ts,  is  recog- 
nlzed,  It  baa  been  held  that  where  parties  go  abroad  to  evade  our 
local  Btatntes  prohibiting  their  marriage  the  contract  is  null.  Bnprti 
VB.  Execntora  of  Bonlard.  10  An.  411;  Robin  vs.  LeBlanc,  12  An. 
367;  Haillefer  vs.  Saillot,  4  An.  376;  Sanl  tb.  His  Oreditore,  5  N.  S. 
6419;  Saccesaion  of  CabaUero,  24  An.  578;  Parsons  on  Gontractis, 
note  on  page  724,  Sec.  575,  SlTth  Edition  (commenting  on  Saul 
TB.  His  OredtorB). 

"  We  do  not  understand  the  law  of  LoulBiana  to  limit  the  general 
doctrine  that  tbe  Ux  loot  shall  govern  marriages  as  to  the  capac- 
ity of  the  parties  in  any  other  way  than  by  declaring  that  this  rale 
shall  not  govern  ita  citizens  tnhen  they  are  incapacitated  by  a  local 
prohibUory  law  from  contracting." 

That  theory  may  be  at  once  accepted;  bat  It  only  goes  to  the  ex- 
tent that  the  marriage  contracted  abroad  is  intended  to  defeat  the 
prohibition  of  a  local  statute.  As  this  case  stands  now— with  the 
prohibition  of  Art.  161  o(  the  Code  eliminated  from  tbe  discussion — 
It  is  not  the  case  of  a  marriage  contracted  abroad  for  tbe  parpose  of 
defeating  the  prohibition  of  a  local  statute. 

In  tbe  present  attitude  of  the  case,  the  converse  of  that  proposi- 
tion is  exhibited ;  and  it  is  whether  a  marriage  in  New  York  of  per- 
■ons  fully  capacitated  to  contract  marriage  in  Looisiatia,  where  the 
tnarriage  domicile  Is  to  be  eatabliBhed,  and  where  the  husband  has 
theretofore  resided,  will  be  declared  a  nullity  by  a  Lonieiana  court, 
because  a  prohibition  of  a  New  York  statute?  ^ 

"  The  law  considers  marriage  In  no  other  view  than  as  a  civil  con- 
tract "  (R.  0.  O.  86,  90)  i  and  a  general  provision  of  our  Code  Is  that 
"  the  effect  of  aots  passed  in  one  country  to  have  effect  in  another 
country  is  regulated  by  the  laws  of  the  country  where  snch  acts  are 
to  have  effect."     R.  C.  C.  10. 

We  have  frequently  applied  the  precept  of  this  last  article  to  inter' 
state  contracts  tbat  were  entered  into  In  other  States  to  be  ezecnted 
in  Louisiana,  notably  In  Gates  vs.  Qaither,  48  An.  p.  28B. 
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.  The  principle  la  well  settled  that  the  matrimonial  lighta  of  the 
I  wife,  who  marries  with  the  Intention  of  removing  into  aaotfaer  State, 
I  mnst  be  governed  by  the  laws  of  her  intended  domicile.  Ford's, 
1  Carator  vs.  Ford,  2  N.  8.  574;  LeBreton  tb.  Nonchet,  8  M.  60; 
'  Fisher  vs.  Fisher,  2  An.  774. 

In  Harden  vs.  Nutt,  4  An.  65,  it  was  said  that  "  it  may  be  con- 
ceded that  the  defendant's  connsej  is  correct  in  assuming  that  the 
marital  rights  of  these  parties  tnnst  be  regnlated  by  the  laws  of  their 
matrimonial  domicile." 

IQ  Konth  vs.  Ronth,  9  R.  224,  it  was  held  that  "  where  the  parties 
contracted  marriage  with  the  bona  flde  intention  of  making  Lonisiana 
the  place  o(  their  common  or  matrimonial  domicile,  and  in  pnrsaance 
of  sQch  intention  did,  within  a  reasonable  time,  become  domiciled 
in  this  State,  then  the  property  belonging  to  the  wife  before  her 
marriage  •  *  •  remains  her  separate  estate."  Conner's  Widow 
V8.  Ueira  of  Conner,  10  An.  440. 

In  Arendel  vs.  Arendel,  10  An.  666,  the  facts  were  that  at  the  time 
of  the  marriage  in  Alabama  the  spooses  intended  to  fix  their  matri- 
monial domicile  in  Mississippi,  which  ttaey  accordingly  did;  and  the 
court  held  that  the  right  of  the  husband  to  slaves  owned  by  the  wife 
at  the  time  of  the  marriage  must  be  determined  by  the  laws  of  Mis* 
sisaippi,  and  not  those  of  Alabama. 

In  Ford  vs.  Ford,  2  N.  8.  574,  Judge  Martin  employed  thiseipres- 
slve  term,  viz : 

"  The  wife  does  not  contract  where  she  enters  Into  matrimony,  bat 
when  she,  after  marriage,  migrates  or  removes. 

"  Mulier  non  agit  ubi  jnatrimonium  contraxit,  Bed  ubi  ex  matrtmonto 
migravU,  vel  diverlit,  agit.     Cujas,  ad  I.  64,  Exigere  dotem,  164." 

Or  In  other  words,  "  the  place  where  marriage  is  contracted  is  not 
so  much  that  where  the  ceremony  is  performed,  as  that  where  the 
parties  expect  to  live  and  settle."  Thegeneralmle  being  "toattend 
to  the  law  of  the  hnsband's  domicile  rather  than  that  of  the  place  in 
which  the  contract  was  entered  Into." 

Not  only  Is  tbts  so  with  reipect  to  the  wife's  rights  of  property, 
subsequently  acquired,  but  it  Is  equally  so  with  respect  to  the  con- 
tract of  marriage  itself.    The  rule  la  stated  by  Judge  Story,  tbua : 

'■The  general  principle  certainly  is,  as  we  have  already  seen,  that 
between  persons  auv  juris,  marriage  is  to  be  decided  by  the  law  of 
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the  place  wbere  it  is  celebrated.     It  valid  there  it  la  valid  eTery- 
where. 

"  It  has  a  legal  nbiqaity  of  obligation."  Story  on  Oonfltct  of 
Laws,  Sec.  118;  citing  Fergnson  on  Uarrlage  and  Divorce. 

But  that  author  explains  in  a  marginal  note  that  "  tbe  principle- 
is  eatabliabed  that  the  validity  of  a  marriage — the  word  marriage  be- 
InK  Dsed  in  the  sense  ol  ceremony  of  marringe — depends  npon  the 
law  o(  the  place  where  the  ceremony  Is  performed.  When  the  qnea- 
tion  ia  whether  it  is  lawtnl  for  the  two  persons  to  be  united  In  wed- 
lock, there  is  a  difference  of  opinion  as  to  the  law  by  which  tbe 
validity  of  the  marriage  (the  word  being  used  to  designate  the  nnloa 
In  wedlock  which  the  ceremony  is  intended  to  effect)  Is  to  be  deter- 
mined;" S-.ory  Oonf.  Law,  p.  188. 

Bat  the  question  immediately  nnder  consideration — that  Is,  th» 
binding  force  of  the  contract  of  marriage  In  jurisdictions  different- 
(rom  tbe  one  In  which  it  was  celebrated — Is  distinctly  sebiled  con- 
formably to  the  jnrlsprudence  of  this  Court,  tbe  language  of  that- 
anthor  being  as  follows,  viz. : 

"  It  ia  no  answer  to  this  reasoning  to  say  that  every  nation  has  a. 
right,  at  its  pleasore,  to  Impose  any  restraints  and  prohibitions  upon 
the  marriages  of  its  own  aubJeaU,  whether  they  marry  within  or 
withoat  Its  own  territory.  Admitting  this  to  he  tnie  tn  the  fullest 
extent  to  which  it  can  Jostly  be  claimed,  In  virtue  of  national  sov- 
ereignty, it  must  be  quite  as  trne,  and  qaite  as  obvlons,  that 
no  other  nation  is  bound  to  recognize  those  restraints  and  those 
prohibitions  as  obligatory  upon  such  subjects  while  they  ore  domi- 
ciled within  its  own  territory,  or  wbeu  they  have  contracted  mar- 
riage there  according  to  the  laws  thereof." 
The  author  again  says : 

"Personal  disqaalifications,  not  arising  from  the  law  of  nature, 
but  from  the  principles  of  a  customary  or  positive  law  of  a  foreign 
country,  and  especially  such  as  are  of  a  penal  nature,  are  not  gen- 
erally regarded  in  other  countries  where  the  like  disquallflcatlons  do 
notezlat."    Id.,  Sec.  104. 

Tbis  doctrine  was  aanonnced  by  the  Supreme  Court  in  The  Ante- 
lope, 10  Wheaton,  66,  employing  the  emphatic  declaration,  viz. : 
"The  conrte  of  no  country  execute  the  penal  laws  of  another." 
And  the  New  York  Court  of  Appeals  said,  in  Scoville  va.  Canfleldr 
14  Johns.  (N.  Y.)  888,  viz. : 
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"  The  pen&l  acts  of  one  State  can  have  no  operation  in  another 
State.  Thef  are  strictly  local,  and  aflect  nothing  more  than  tfaey 
-can  reach."     Story's  Con.  ot  Laws,  Sec.  821,  p.  S41. 

There  can  be  no  qaeation  of  the  fact  that  the  New  York  statute 
under  consideration  is  a  penal  law,  and  tbat  the  attempt  of  the  de- 
fendants is  to  have  It  enforced  ag^nst  the  plaintiff  by  the  courts  of 
this  State. 

Mr.  WbeatoD  pats  the  proposition  tbns: 

"  I  can  not  but  tblnk  that  both  tho  history  and  policy  of  the  law 
Teqnire  tliat  the  rale  should  be  stated  as  follows : 

"  Gonsensnal  marriages,  abroad,  by  domiciled  citizens  of  States 
holding  BDch  marriages  valid,  will  not  be  invalidated  because  the 
4orms  prescribed  in  the  State  of  celebration  were  not  adopted,"  etc. 
Wharton's  Con.  of  Laws,  Sec.  170,  p.  287. 

That  author  again  says : 

"  A  marriage  abroad,  it  is  alleged,  would  be  a  aolllty  If  in  fraud  of 
the  borne  law,  but  valid,  If  not  in  fraud  of  such  law."  Id.,  Sec.  182, 
p.  264. 

That  author  quotes  approvingly  the  following  extracts  from  Par- 
sons on  Contracts,  viz. : 

"  The  rights,  of  parties  as  springing  from  the  relation  of  marriage, 
must  be  determined  by  the  place  where  they  then  supposed  them- 
selves, and  Intended  to  be  domiciled  " — citing  LeBreton  vs.  Nouchet, 
Sd  Martin  (La.),  60;  Ford  vs.  Ford,  u(  supra;  Allen  vs.  Allen,  6  Rob- 
inson, 104;  Wbarton'fl  Con.  of  Laws,  Sec.  190,  p.  272. 

Mr.  Bishop  puts  the  proposltioa  quite  tersely,  tbns : 

"  Statutes  take  effect  only  In  the  country  of  their  enactment.  They 
do  not  so  mnch  as  bind  citizens  abroad,  except  by  express  words. 
Therefore  a  prohibition  to  the  guilty  party  In  divorce  to  contract  a 
second  marriage  is  wlthont  effect  outside  of  the  territorial  limits  of 
the  prohibiting  State.  And  this  Is  so  even  nnder  special  statatory 
ierms." 

That  author  then  Illustrates  by  citing  a  Kentncky  case,  as  follows: 

"A  Kentucky  statute  declared  that  the  divorce  for  which  it  pro- 
vided '  shall  not  operate  so  as  to  release  the  offending  party,  who 
shall  nevertheless  remain  subject  to  all  the  pwns  and  penalties  which 
the  law  prescribes  against  a  marriage  while  a  former  husband  or  vife 
is  living; '  thereupon  an  offending  woman,  frbose  husband  has  pro- 
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cured  the  dicnohition  decree,  removed  to  Teimeaaee,  and  there  mar- 
ried, and  the  Tennessee  court  held  the  marriage  to  be  good."  2 
Bishop  Mar.  and  Div.,  Bee.  1618;  Cox  ve.  Oomba,  8  B.  Mnnroe,  2S1; 
Roach  TB.  Garvin,  Ves.  Sen.  167. 

In  coDBtming  the  statute  of  New  York  prohibiting  second  mar- 
riages of  persons  convicted  of  aduitery,  the  OoDrt  of  Appeals 
decided  that  the  prohibition  of  the  statute  did  not  invalidate  a 
second  marriage  entered  Into  Id  GoDuectlcnt,  where  it  was  valid ;  the 
act  being  In  the  nature  of  a  penalty,  and  not  In  express  terms,  show- 
ing the  legislative  intent  to  render  such  marriage  entered  into  in 
another  State,  void.    Van  Voorhls  vs.  Brlotnall,  86  N.  Y.  18. 

In  Cropsy  vs.  Ogden,  11  New  York,  (1  Eeman)  228,  the  court  gave 
an  interpretation  to  the  legislative  act  as  It  existed  previous  to  the 
revision  of  the  statutes  of  the  State,  with  reference  to  the  second 
marriage  that  was  celebrated  between  citizena  of  that  State,  and  hj  an 
officer  of  that  State,  and  said : 

"The  incapacity  of  an  adulterer  divorced  on  that  ground  by  onr 
own  courts,  to  marry  again  In  this  State,  during  the  life  of  the 
injured  party,  was  grounded  upon  the  views  entertained  by  our  Leg- 
islature in  respect  to  tbe  marriage  relation." 

Thorp  vs.  Thorp,  90  N.  Y.  602,  aDSonnces  the  same  principle  as 
that  announced  In  Van  Voorhls  vs.  Brintnall,  and  affirms  that 
decision. 

In  Uoore  vs.  Hegeman,  92  N.  Y.  621,  a  similar  question  la  stated 
and  discussed — the  court  stating  that  the  main  question  which  is 
presented  upon  this  appeal  Is  whether  a  marriage  in  New  Jersey  was 
legal  and  valid,  or  illegal,  as  in  violation  of  the  New  York  statute; 
and  answering  that  proposition  the  court  said :  "  Tbe  statute  and 
decree  prohibiting  the  marriage  of  the  guilty  party  can  have  no 
effect  beyond  Che  territorial  limits  of  the  State.  When  the  laws  of 
another  State  do  not  prohibit  such  a  marrlaKe  by  a  party  divorced, 
the  validity  can  not  be  questioned  in  this  State." 

In  our  opinion,  those  decisions  are  strictly  in  keeping  with  onr 
own  juriapradeuce,  and  the  opinion  of  text  writers  on  the  subject. 
They  distinctly  hold  that  the  prohibition  of  the  New  York  law  has 
no  ea:tra- territorial  effect,  and  that  a  citizen  of  that  State  is  at  liberty 
to  go  into  another  State  and  contract  a  new  marriage  there,  to 
vlilch  legal  effect  will  be  given  by  the  conrts  of  New  York.  Tliat  Is 
no  more  than  the  plaintiff  did.     Residing  in  Paris,  France,  and  Her- 
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nandez  reBiding  in  the  State  ol  Loaislana,  theyav^led  themselves  of 
the  law  ol  New  York  and  contracted  marriage  therein,  intending  to 
reside  thereafter  in  Loaiaiana,  and  actaally  reaiding  there,  snbse- 
qnently,  it  mnst  be  given  the  effect  of  a  contract  of  marriage  III  Lou- 
isiana eo  nomine;  and  thas  considered,  it  comes  within  the  principle 
of  the  decisions  ot  the  New  York  court. 

A  caretol  examination  of  anthorltj  has  satisfied  na  that  the 
plaintiff's  contract  of  marriage,  though  celebrated  in  the  city  and 
State  o(  New  York,  was  legal  and  valid,  aad  did  not  come  within  the 
prohibition  o(  the  New  York  statute. 

We  see  no  reason  to  alter  the  decree  ot  the  conit  a  qua. 

J  ndgme  nt  afflrme  d . 

On  Application  for  Rehbarino. 

We  adhere  to  the  principles  of  law  announced  in  the  opinion 
herein  rendered,  anstalnlng  the  marriage  between  the  deceased, 
Joseph  Hernandez,  with  Aagasta  L.  Ohurch,  and  recognizing 
Angnsta  L.  Cbnrch  to  be  the  earvivlng  widow  in  commaaity  of 
said  Hernandez,  and  entitled  to  receive  the  legacies  named  in 
last  will  of  the  deceased;  bnt  we  are  of  opinion  now  that  the 
rights  and  claims  of  anch  widow  in  commnnitj,  as  well  aa  the 
demands  of  said  Angnsta  L.  Cbnrch,  for  the  payment  of  ber 
legacies  under  the  will,  ehonld  be  adjusted,  liquidated  and  flnally 
settled,  in  the  mortuaria  of  the  deceased,  contradictorily  between  the 
execQtors  and  heirs,  in  the  due  and  orderly  course  of  the  adminis- 
tration of  the  aaccession;  and  that  snch  should  have  been  the  judg- 
ment and  decree  ot  the  jadge  a  qao. 

It  ia  therefore  ordered  and  decreed  that  so  mnch  of  oar  opinion 
and  decree  as  recognizes  the  legality  ot  the  marriage  between  Joseph 
Hernandez,  deceased,  and  Angnsta  L.  Cbnrch;  and,  as  decreea  ber 
entitled  to  receive  the  legacies  specified  in  the  last  will  ot  Joseph 
Hernandez,  deceased,  be  and  the  same  are  maintained,  bnt  that  Id 
all  other  respects  onr  former  decree  is  set  aside  and  the  cause  re- 
manded for  further  proceedings  in  the  court  a  qaa  according  to  law 
and  the  views  herein  expressed.  It  is  farther  ordered  and  decreed 
that  the  judgment  appealed  from  be  so  amended  and  corrected  as  to 
conform  to  the  judgment  and  decree  herein  pronounced,  the  costs  ot 
appeal  to  be  taxed  against  the  appellee,  those  of  the  lower  court  to 
await  final  judgment  herein. 

Rehearing  refused. 
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No.  11.861. 
GinZBNS    BAHK    V8.    ALBBBT    0.    JANIN. 

Thibd  National  Bane  of  Nbw  Yobk,  Intbbvbnob. 
Tbe  plBiQtill,  K  JudgmeDl  oredltoT  at  the  defendant,  bad  tbe  Bteamboat  Klnta 

Tba  defeDdant  bad  pledged  It  to  the  Third  National  Bank  of  New  York,  but  le- 
mained  En  posaeaalOD  for  his  own  acooant,  and  never  completed  the  pledge  by 
an  actual  dellvary  to  the  pledgee. 

Tbe  act  of  pledge  waa  drawn  np  In  tbe  ootomoD  law  form,  and  waa  Intended 
to  operate  aa  ■  obaitel  mortgage. 

It  contains,  ai  to  tbe  form  of  the  nct.lhe  esBeutlala  of  an  act  of  pledge. 

Tbe  Third  National  Bank,  aa  pledgee,  claimed  tbe  proceeds  of  tba  aate.  The  prop- 
erty, when  It  wHsaelzed,  was  In  the  poiaeBBlouoI  tbe  aub- tenant. 

It  Is  not  proved  that  plaintiff  colludsd  witb  tbe  defendant,  and  tbereby  gained  an 
improper  advantage. 

Pledge  IB  not  made  perteot  by  tbe  consent  Of  the  parties;  Itreqnlrea  abBolate  pos- 
aeaaion.  Tbe  alleged  pledgee  never  was  Id  posseMlon  during  the  tenure  of  the 
defendant. 

It  (the  Third  National)  coald  not  obtain  powesslon  throngh  tbe  agenoy  of  the 
anb-Iessee,  wbo  beld  posseaiion  for  bis  lessor,  tbe  defendant. 

A  pledge  can  not  be  made  perfect  by  the  sub -lessee's  delivery  of  posseMion  with- 
ODt  tbe  consent  of  bis  lessor. 

The  obligation  of  the  lesaor  to  acconnt  for  the  property  aod  wbaterer  revenues 
were  realised  Iberefrom,  binding  between  bim  and  bis  oredttor,  tbe  Third 
National  Bank,  the  property  not  baving  been  dslivered,  did  not  affeot  bis 
other  credilore,  who  conld  seise  tbe  property  In  bis  possession,  or  in  that 
of  bis  anb-Iessee,  who  beld  possession  for  his  lessor. 

AFPEAL  trom  the  Twenty  B«coiid  Jadlolsl  District  Court,  Parish 
of  St.  Bernard.     lAvaudais,  J. 


Henry  C.  MUler  and  Branch  K.  Miller  for  Flatntlft  and  Appellee: 
Tbe  Third  National  Bank  of  New  York  is  In  this  cause  as  a  third 
opponent,  clalmluft  to  be  a  creditor  ot  the  defendant  for  a  large 
amonnt,  asserting  a  chattel  mortKage  on  the  dredge  Klnta, 
ezecnted  in  Febrtuiry,  1890,  to  sectire  the  indebtedness,  and 
alleging  that  it,  the  opponent,  was  in  possession  of  the  dredge 
as  pledgee. 
From  1600,  when  these  pecaniary  transactions  commenced,  down  to 
tbe  fall  ot  1892,  there  is  a  mass  of  correspondence  between  the 
Third  National  Bank  and  Janin.  In  these  letters  the  bank  treats 
tbe  Kinta  as  its  property,  or  at  least  as  pledged  to  the  bank. 
Janin,  the  debtor,  deals  with  the  bank  in  the  same  spirit. 
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Tbia  whole  correspondence  shows  that  Janin,  the  debtor,  was  at  all 
times  In  actnal  poaaesslon  of  the  Kinta,  thongh  speaking  of  his 
poMesfllon  aa  held  by  the  bank.  No  greater  effect  can  be 
claimed  of  all  or  nay  of  these  lettera. 

An  Instmmeut  called  a  chattel  mortgage,  executed  in  a  common  law 
State,  pniportlng  to  sell  movable  property  for  a  nominal  con- 
sideration, but  really  designed  to  be  a  security  for  payment  of  a 
debt,  will  not  be  treated  here  as  a  sale,  because  there  la  neither 
price  or  consent;  nor  will  It  avail  as  a  mortgage,  because  nnder 
our  law  movables  can  not  be  mortgaged.  1  N.  S.  628;  4  An.  71 
12  An,  489;  Civil  Code,  Art.  8281. 

If  this  chattel  mortgage  Is  sought  to  be  enforced  here  as  a  pledge, 
it  is  indispensable  that  the  property,  the  subject  of  the  mortgage, 
be  placed  In  poasesslon  of  the  creditor,  or  that  of  a  third  person 
holding  for  the  creditor,  and  agreed  on  by  the  debtor  and  cred 
itor.  Civil  Code,  Arts.  3133,  8152,  3162.  De  Loach  vs.  Jones, 
18  La.  458;  8  Mai  tin,  57;  7  An.  221;  33  An.  978;  89  An.  667. 

There  can  be  no  pledge  if  the  property  is  left  in  possession  of  the 
debtor,  even  if  it  ia  underatood  he  holda  for  the  creditor.  The 
possession  nnder  the  pledge  must  be  in  the  creditor,  or  a  third 
person  agreed  on  by  the  parties.  Civil  Code,  Arts.  S13S,  81S2; 
8162 ;  Qeddes  vs.  Bennett,  6  An.  516. 


Farrar,  Jonat  &  Erutttchnitt  Attorneys  for  Third  National  Bank 

of  New  York,  Interveuor  and  Opponent,  Appellant : 

As  security  for  advances,  in  February,  1890,  the  defendant  pledged 
to  the  Intervenor  and  opponent  the  dredgeboat  Knita,  several 
other  small  boats,  and  a  saw-mill  situated  in  the  pariah  of  St. 
Bernard.  Thia  pledge  was  executed  in  New  York,  and  nnder  the 
laws  of  that  State  was  placed  in  the  form  of  a  chattel  mortgage. 
It  waa  neverrecorded  in  this  State  as  sncb,  and  no  attempt  was 
ever  made  to  execute  it  as  such,  and  it  is  sned  npon  in  this  case, 
not  as  a  chattel  mortgage,  but  ae  an  act  of  pledge. 

Both  parties,  in  writing,  many  times  subsequent  to  the  execution  of 
this  document,  have  referred  to  it  and  spoken  of  it  a^  a  pledge, 
and  the  testimony  of  the  president  of  the  bank,  and  the  letters 
of  Janin,  show  that  it  was  intended  by  them,  at  that  time,  to  be 
a  pledge.  The  bank  advanced  the  money,  as  It  bad  agreed  to  do. 
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and  Janin  was  left  in  poaseMion  of  the  property  pledged  aa  the 
agent  of  the  bank,  he  acknowledging  himself  to  be  anch  agent 
both  in  writing  to  the  bank  and  Terbally  to  the  connael  of  the 
bank. 

A  contract  of  pledge,  intended  by  the  parties  to  be  a  pledge,  eze- 
coted  la  New  York,  in  the  form  of  a  chattel  mortgage  on  prop- 
erty sitoated  in  LonUiana,  and  proponoded  as  a  pledge,  will  be 
enforced  as  such  in  Louisiana.  Civil  Code,  Art.  10;  Oode  of 
Practice,  Art.  18;  8  Martin,  66  and  682;  8  Martin,  182;  2  N.  S. 
98;  4  N.  S.  1;  S  N.  S.  687;  11  La.  477;  19  La.  216;  8  Rob.  407; 
18  An.  117;  Miller  vs.  Shotwell,  88  An.  890;  8  N.  S.  84;  11 
Martin,  28  and  780;  2  An.  774. 

The  pledge  is  valid  where  the  debtor  himself  le  In  precarions  posses- 
sion as  tmstee  ad  hoc.  Conger  vs.  City,  82  An.  1262 ;  Weemk 
vs.  Delta  Moss  Co.,  S3  An.  978;  Jacqnet  vs.  Creditors,  88 
An.  868. 

Where  a  debtor  is  txnstee  ad  hoc,  and  makes  a  lease  of  the  thing, 
without  knowledge  of  the  principal,  the  latter,  when  informed 
of  the  leaae,  may  ratify  it  for  bis  own  accoont;  and  it  the  leasee 
consents  to  attorn  to  the  principal,  the  lessee's  possession  is 
thereafter,  aa  regards  third  personB,  the  poBseBsion  of  the  prin- 
cipal. 

The  trandnlent  conduct  of  the  trostee  ad  hoc  can  not  be  availed  of 
by  a  third  person  with  knowledge  of  the  facts. 

Same  coonsel,  on  application  for  a  rehearing,  cite ;  Wattean  ve. 
Penwick,  Wills,  J.,  Coleridge,  C.  J.,  concnning,  Law  Report  Q.  B., 
Div.  1898,  Vol.  1,  p.  846. 

Tho«.  J.  Semmes  against  the  application : 
The  case  from  Q.  B.,  Wattean  vs.  Penwick,  cited  by  connael,  merely 
decides  that  where  the  business  of  a  principal  is  conducted  by  a 
manager  in  the  name  of  the  manager,  persons  who  deal  with  the 
manager  supposing  him  to  be  the  owner  of  the  hnsiness,  upon 
discovering  the  real  owner  of  the  business  can  hold  him  liable 
for  the  debts  contracted  by  the  manager  In  the  conrse  of  the 
hnsinesa,  although  such  debts  were  contracted  in  violation  of 
the  secret  inatmctioDB  of  the  principal. 
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The  New  York  bank  here  is  not  the  owner  of  the  property  leased, 
and  it  had  no  power  to  make  a  lease;  Indeed,  It  persiatently  re- 
fosed  to  give  Its  consent  to  a.ny  lease  whatever. 

It  1b  to  be  noticed  that  the  chattel  mortgage  execoted  24th  Febmar;, 
ISBO,  contemplates  that  the  debtor  shall  remain  in  possession 
nntil  detanlt  is  made  In  paying  the  debt,  and  then  it  aatborizea 
the  creditor  to  enter  npon  and  take  possession  of  the  property 
and  sell  it. 

So  it  appears  that  possession  was  postponed  by  agreement  to  a 
tntnre  day ;  the  instrnment  promised  to  give  possession  in  future. 
Therefore,  the  possession  is  ono  thiofc  and  the  right  to  obtain  It 
is  another. 

The  opinion  of  the  coart  was  delivered  by 

Bkeaux,  J.  The  Third  National  Bank  of  New  York  advanced 
a  lat^e  amoant  to  the  St.  Louis,  New  Orleans  and  Ocean  Canal  and 
Transportation  Co. ;  the  payment  of  which  the  defendant  undertook 
to  secnxe  by  execating  a  chattel  mortgage  in  New  York  of  property 
in  Lonlsiana. 

The  Citizens  Bank,  another  creditor  of  the  defendant,  having  ob- 
tained a  judgment,  seized  the  property  and  bad  it  sold. 

The  proceeds  are  claimed  by  the  Third  National  Bank  of  New 
York. 

This  bank  alleged,  in  its  opposition  claiming  the  proceeds,  that 
the  chattel  mortgage  was  in  effect  a  pledge,  and  that  it  was  in  pos- 
session ol  the  property  as  pledgee. 

At  a  time  subsequent  to  the  date  of  the  "  chattel  mortgage  "  the 
defendant  executed  another  obligation  for  a  larger  amount,  in 
which  the  property  described  In  the  deed  of  mortgage  is  referred  to 
as  having  been  pledged  to  the  opponent  bank  of  New  York. 

The  Citizens  Bank  denied  that  opponent  had  a  pledge;  becanse  it 
contends  the  opponent  had  no  poesesalon  of  the  property  pledged. 

The  Issue  involves  the  possession  of  the  pledgee  vel  non.  . 

The  District  Coort  dismissed  the  oppoeition. 

The  opponent  appeals. 

The  correspondence  between  the  defendant  and  the  opponent  dis- 
cloaea  that  the  defendant  acknowledged  that  he  was  the  agent  of  the 
"  Third  National  Bank,"  and  expressed  himself  as  quite  willing  to 
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hold  the  property  ae  asent  for  the  bank;  to  leaae  it  and  pay  that 
bank  the  rental,  less  the  coata  and  expenses  of  operation. 

In  an  interview  with  opponent's  counsel  it  is  proved  that  conneel 
aaid  to  the  defendant,  Janin,  that  there  were  three  ways  of  secnring 
their  client. 

One  of  tbem  was  to  sell  the  property. 

Another  was  to  continue  in  poBseasion  as  the  agent  and  attorney 
of  the  bank,  their  client. 

The  last  was  that  delivery  of  the  property  be  made  to  tbem. 

The  defendant  declined  to  accede  to  the  flret  and  last  propoaltloas, 
giving  as  reason  that  he  was  nnwilling  to  sell;  that  delivery  of  the 
property  to  others  wonid  occasion  expense  he  was  anxious  to  avoid, 
bnt  he  consented  to  contlnne  In  the  possession  of  the  property  as 
agent  for  the  bank ;  to  lease  It  and  account  to  the  pledgee,  the  bank, 
for  the  proceeds. 

Counsel  for  the  opponent  informed  him  that  It  wonld  be  satisfac- 
tory to  them  and  to  their  client. 

He  at  one  time  sought  to  lease  the  property  from  the  pledgee,  at  a 
rental  of  one  thousand  five  hnndred  dollars  per  year. 

The  bank  was  willing  to  accept  the  proposal,  bnt  required  that  the 
contract  of  lease  be  sabmitted  to  their  counsel  for  their  examination 
and  approval. 

The  defendant  did  not  comply  with  opponent's  desire  in  this 
respect. 

Shortly  after  he  made  a  lease  of  the  boat  for  five  hnndred  dollars 
per  month,  bnt  conveyed  no  knowledge  of  this  lease  to  the  bank  or 
its  counsel. 

Two  days  pripr  to  the  expiration  of  the  second  month  of  this  lease 
he  inclosed  a  draft  to  bis  creditor,  the  Third  National  Bank,  for  one 
hnndred  and  twenty-flve  dollars,  and  advised  its  president  that  it 
was  for  one  month's  rent  of  the  dredgeboat. 

The  draft  was  retamed,  and  he  was  informed  Chat  the  bank  wonld 
not  accept  a  lease  without  the  approval  of  counsel. 

The  defendant  wrote  to  the  president  o(  the  bank  that  be  had  re- 
ceived the  draft  on  his  retnrn  from  the  interior  of  the  State,  where, 
he  stated,  the  property  was;  that  he  intended  to  uae  the  amount  of 
the  draft  In  paying  a  portion  of  the  bone's  liabilitiaa;  that  he  wonld 
devote  the  most  of  his  time  during  the  nest  tew  months  In  efforts  to 
pay  all  claims  on  tbe  property,  provide  a  new  crane,  new  chains 
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and  other  articles  needed,  and  pay  the  bank  one  hnndred  and 
twenty-five  dollars  per  month. 

The  first  lease  by  defendant  to  O.  S.  Bardette,  of  the  property, 
WM  transferred  by  the  latter  to  J.  B.  Camors,  who,  with  defendant's 
consent,  became  lessee.  The  latter  informed  the  coansel  of  the 
Third  National  Bank  that  he  was  renting  the  property  from  the  de- 
fendant at  a  rental  of  five  hundred  dollars  per  month. 

On  December  22,  1892,  i.  e.  immediately  after  baviog  received  the 
information,  counsel  notified  the  lessee,  Oamors,  that  the  property 
leased  to  him  by  the  defendant  Janin  belonged  to  the  Third  National 
Bank-,  that  it  had  been  transferred  to  that  bank  as  secarity  for  a 
large  sum  of  money  dne  by  Janin. 

Tbey  also  informed  him  that  the  debtor,  Janin,  was  left  in  posses- 
sion of  the  boat  as  the  agent  of  the  bank,  and  that  his  poaaession 
was  precarious,  and  subject  to  be  terminate  at  will;  that  they  had 
informed  Janin  that  his  custody  of  the  property  as  the  agent  ol  the 
bank  was  terminated,  and  that  the  bank  ratified  for  its  own  acconnt 
the  lease  made  to  him,  and  directed  him  to  retain  posBession  under 
the  lease  as  the  agent  of  their  client,  and  pay  the  rental  to  them. 

The  lessee  informed  the  defendant,  his  lessor,  of  the  notine  re- 
ceived from  local  counsel. 

He  thereafter  consented  Co  hold  for  the  Third  National  Bank,  as 
its  lessee. 

The  property  was  seized  at  the  instance  of  the  Citizens  Bank  on 
the  6th  day  of  January,  1893,  and  enbseqnently  sold. 

Counsel  for  intervener  called  on  the  president  of  that  bank,  and 
complained  of  the  seizure  and  informed  him  that  thplr  client  was  in 
possession. 

The  attorney  of  the  Citizens  Bank  advised  the  release  of  the  seiz- 
ure. 

The  president  persisted  in  maintaining  It.  The  attorney  testi&es 
that  he  was  informed  by  the  president  of  conflicting  claims  to  the 
property,  and  that  as  be  was  adverse  to  the  seizure  of  steamboats  by 
banks  when  there  were  claims  by  third  persons,  he  stated  that  the 
bank  would  release  the  seiznre;  that  at  the  time  he  vras  not  advised 
of  the  claim  of  the  Third  National  Bank.  He  states  it  as  his  impres- 
sion that  the  president  of  the  Citizens  Bank  received  his  informa- 
tion that  the  boat  was  subject  to  seizure  from  the  defendant;  that 
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his  commDDjcatioQB  were  not  very  free  In  reference  to  the  tranaftc- 
tlons  between  bim  and  the  defendant. 

It  ie  admitted  that  the  Kinta,  the  property  claimed  to  have 
been  pledged,  waa  a  steam  shovel,  movable  property,  and  not  a  sea 
vessel;  that  it  n'as  not  registered  or  licensed  nnder  any  laws  o(  tbe 
United  States  or  of  the  State,  being  nothing  but  a  steam  spade  or 
floatlag  eteam  shovel. 

CouuoH  Law  Chattel  Mortoaob. 

Tbe  argoment  for  opponent,  the  New  York  bank,  is  that  tbe  con- 
tract was  one  of  pledge,  intended  to  secure  the  creditor's  claim  by 
pledging  property  in  Lonisiana  under  the  form  of  a  common  law 
chattel  tnortgf^e. 

That  the  chattel  mortgage  did  not,  as  It  purports  on  its  face,  divest 
tbs  owner  of  bfs  property,  bat  that,  in  so  far  as  it  related  to  form,  it 
contained  all  the  elements  of  a  pledge,  and  as  such  was  enforceable 
in  Louisiana. 

This  was  not  controverted  by  plaintiff's  counsel,  who  contended 
that  the  pledgee  never  was  in  possession,  and  that,  therefore,  there 
was  no  pledge  which  conld  bo  enforced  as  sncb. 

Tbe  effect  to  he  given  to  acts  each  as  the  one  relied  upon  in  this 
case  as  being  In  effect  a  pledge,  has  received  this  Court's  interpreta- 
tion in  several  decisions. 

It  has  never  been  held  that  they  effect  a  translation  of  the  prop* 
erty;  it  not  being  the  intention  of  tbe  parties  to  sell  the  property, 
thoi^b  the  word  "sell"  or  Its  equivalent  is  uaedintbecommon  law 
deed  of  mortgage. 

The  act  is  given  effect  as  a  mortgage  if  It  contains  tbe  essentials 
of  a  mortgage  or  of  a  pledge  If  it  contains  as  to  form  tbe  require- 
ments of  an  act  of  pledge. 

This  view  has  received  the  sanction  of  this  Goart  In  several  de- 
cisions.    Miller  vs.  Shotwell,  88  An.  891. 

POSSESSION. 

The  privilege  of  pledge  is  snbject  to  unbending  conditions. 

There  must  be  an  actnal  delivery,  in  order  that  those  who  transact 
with  the  pledgor  may  know  that  the  property  is  held  in  pledge. 

There  should  not  be  any  good  reason  to  consider  tbe  thing  pledged 
in  the  possession  of  the  pledgor  for  his  account  and  benefit. 
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Th«  posseasioii  of  the  pledgee  shonld  be  real  and  effeotiTe  at  all 
tlmea;  it  moat  be  apparent  and  well  known. 

Ab  between  the  parties,  consent  is  snfflcient  to  transfer  property; 
as  to  third  persons,  there  must  be  delivery. 

If  there  has  been  no  delivery,  the  innocent  bnyer  from  the  pledgor 
of  the  thing  can  not  be  evicted. 

He  could  not  be  aware  ot  the  adverse  right  in  the  property  not 
delivered,  and  in  regard  to  which  there  ia  no  contract,  save  that 
knovQ  only  to  the  pledgor  and  the  pledgee. 

Were  it  otherwise,  it  would  (raqaeutly  be  imposaible  to  bny  with 
any  safety  that  the  tiCle  to  the  movable  is  complete  and  legal.  "It 
is  evident  tbat  if  the  pledge  ot  movables  coald,  without  delivery, 
have  effect  in  regard  to  third  persons  it  would  be  the  source  of  great 
fraud  and  deception.  When  the  debtor  is  obliged  to  surrender  pos- 
session he  can  not  deceive  third  parties  dealing  with  him  by  keeping 
possession  of  the  pledged  articles  as  part  of  his  estate,  and  getting 
credit  thereby."     Dalloz  Nant.  313. 

Possession  is  essential  to  eemplebe  a  real  right  to  movables. 

The  pledge  withdraws  the  thing  from  the  hands  of  the  debtor  and 
sets  it  aside  as  property  subject  to  a  pledgee's  privilege. 

Poaaesaion  ta  the  moat  sore  fonodatlou  and  the  moat  striking  index 
of  the  privilege.  Caaaregia  aaya,  preference  is  accorded  to  a  pledgee 
on  the  thing  pledged,  because  be  baa  It  in  bia  bands. 

Thia  poaeession  shonld  not  be  eqnivocal,  and  so  placed  as  to 
deceive  other  creditors  and  lead  them  to  believe  tbat  the  debtor 
always  continued  the  possessor. 

With  reference  to  the  pledgor's  act,  possible  without  affecting  the 
possesaion  and  the  pledgee's  right,  Troplong  illustrates  by  saying, 
tbat  merchandise  in  tbe  creditor's  warehouae  may  need  the  care  of 
the  debtor;  tbat  be  may  give  bis  attention  to  it  withoat  destroyiog 
the  right  ot  pledge. 

Third  persons  can  not  be  deceived  by  this  case,  for  tbe  creditor 
remains  in  possession  of  the  property  in  his  own  atorehouae. 

The  principle  is  laid  down  by  the  French  anthoritiea  tbat  "when- 
ever the  assistance  of  the  debtor  is  necessary  to  the  accomplishment 
of  the  object  ot  the  pledge,  it  ought  to  be  permitted,  provided 
always  that  it  does  not  disturb  the  possession  of  the  creditor  in  any 
respect."     Casey  vs.  Cavaroc,  96  V.  S.  484. 

The  learned  judge  in  the  case  just  cited  aays:  "  Tbat  It  seems  lo 
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be  erident  tbat  In  the  French  law,  at  least,  the  text  of  which,  in  this 
regard,  te  the  same  as  that  ol  Loaisiana,  a  deliveiy  bj  the  owner  of 
secnrities  by  way  of  pledges,  tollowed  bj  a  retnm  thereof  to  him, 
for  the  purpose  of  enabling  him  to  collect  them  and  apply  the  money 
to  his  own  use,  or  snbstituting  others  In  their  stead,  and  with  gen- 
era) liberty  of  sabstttntian,  and  to  appear  as  the  owner  and  poBsessoF 
thereof  in  his  dealing  with  others  (the  title  of  the  secarities  not 
being  transferred  to  the  creditors) ,  is  not  soch  a  delivery  of  posses- 
aion  aa  is  necessary  to  establish  the  privilege  dne  to  a  pledge  as  to 
third  persons.  It  wonld  be  contrary  to  the  very  letter  of  the  law  to 
allow  each  a  transaction  to  have  that  eftecb.  It  would  not  be  mere 
evidence  of  frand,  which  might  be  rebatted  by  counter  evidence; 
bat  it  would  be  contrary  to  the  rule  of  law  adopted  to  prevent  fraud. 
Id  other  words,  as  to  third  persons,  it  would  not  be  a  pledge  at  all 
within  the  meaning  and  requirements  of  the  law.  We  think  that 
the  decisions  in  Louisiana  lead  to  the  same  conclusion." 

In  support  of  the  proposition  of  opponent  tbat  the  right  of  pledge 
is  complete  where  the  debtor  himself  is  in  the  precarious  possession 
of  the  thing  pledged,  as  trustee  ad  hoo,  we  are  referred  by  oppo- 
nent's counsel  to  the  cases  of  Conger  vs.  Oity,  82  An.  1262;  Weems 
vs.  Delta  Moss  Oo.,  83  An.  978;  Jacqaet  vs.  Creditors,  88  An. 
863. 

In  the  first  case,  tbe  pledge  was  statutory ;  moreover,  the  dictum 
hnd  no  reference  to  the  conclnslon  reached,  for  it  was  decided  that 
the  pledge  bad  been  destroyed  by  a  sale  of  the  property. 

Id  the  second  case  cited,  the  property  bad  been  placed  in  tbe 
possession  of  an  agent. 

Theconrt  said  in  that  case:  "Under  the  provisions  of  Art.  8162, 
which  allows  the  possession  of  the  pledgee  to  be  vested  in  a  third 
person,  agreed  upon  by  the  parties,  we  find  that  these  transactions 
sbow  such  a  possession  in  the  pledge  as  the  law  requires,  even  auder 
a  vigorous  construction  of  its  provisions." 

In  the  last  case  cited,  the  property  was  placed  in  tbe  hands  of  an 
^ent,  who  held  the  key  of  the  building  in  which  It  was. 

This  agent  testified  that  he  exercised  control  over  the  property 
for  nbout  ten  months,  and  took  care  of  it  and  cleaned  tbe  machinery. 
He  was  paid  for  his  services  as  keeper.  With  his  permission,  and 
that  of  the  pledgee,  the  pledgors  used  the  machinery  at  times. 

The  Iceeper  at  all  times,  however,  retained  possession: 
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Only  in  the  last  case  cited  there  was  any  reference  made  to  the 
use  of  the  property  by  the  piedgor. 

The  occasional  use  of  the  property  pledged,  with  the  consent  of 
the  pledgee,  did  not  dispossess  the  keeper,  who  remained  in  charge, 
aa  required  (said  the  court)  by  Art.  8162  of  the  Civil  Code. 

The  posaesssion  of  a  cre'lltor  is  not  inconsistent  with  the  open 
well-kaown  co-operation  of  the  pledgor,  when  the  iatter's  co-oper- 
ation is  not  Incompatible  with  the  idea  of  the  poasesaion  of  the 
creditor. 

In  the  case  at  l>ar,  while  the  defendant  Jaain  was  iu  poaaeBsioa  uo 
third  person  snepected  that  he  was  operating  the  boat  tor  any  one's 
acconnt  save  his  own. 

When  it  is  considered  [that  the  boat  was  at  some  distance,  in 
charge  of  the  owner  and  pledgor,  who  Informed  no  one  of  his 
agency;  that  It  had  been  leased  by  him  and  the  rents  .collected  tor 
his  account,  it  becomes  manifest  that  the  pledgee,  during  the 
pledgor's  active  operations,  was  not  in  possession. 

THE  ILLEGAL  AND  IMPROPER  UNDERSTANDINQ  CHARQED. 

An  understanding  between  the  plaintilt  and  the  defendant,  such  as 
charged  by  the  opponent,  would  operate  aa  a  bar  to  considering  the 
plaintiff  ae  a  third  person. 

It  the  third  person  conspired  with  a  pledgor  to  obtain  an  advan- 
tage, he  would  not  be  in  the  attitude  of  a  person  not  interested  and 
without  notice. 

The  only  testimony  introdnced  was  that  of  plaintiff's  attorney, 
who  gave  it  as  a  mere  impression  that  the  president  of  the  Citizens 
Bank  obtained  his  Information  from  the  defendant. 

A  similar  qneation  to  that  presented  in  the  case  at  bar,  at  this 
point,  received  consideration  in  the  case  ot  BawlioB  et  al,  va.  Sheriff 
ef  al.,45  An.  67. 

This  Court  said,  in  that  case,  "  If  they  bad  legal  claims  —  they 
(the  creditors)  were  entitled  to  proceed,  and  were  not  prejudiced 
by  the  mere  circumstance  that  their  information  came  from  the 
debtor." 

In  the  case  at  bar,  it  ia  not  positively  shown  by  whom  the  creditor 
was  uoUfled  ot  the  posaibility  ot  making  a  valid  seizure  ot  the  prop- 
erty of  the  pledgor. 

The  burden  ot  proof  to  eatabliah  collnaJon  between  the  common 
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debtor  and  the  president  of  tb«  plaintiff  bonk  rested  with  the  op- 
ponent. 

"The  party  bavlDg  the  bnrden  is  the  party  who,  If  no  proof  is 
ofFered,  will  be  defeated  In  the  suit." 

The  fact  that  the  plalntlfTs  president  did  not  testify  did  not  tiave 
the  effect  of  shifting  the  burden  of  proof,  and  give  rise  to  a  presnmp' 
tdon  of  knowledge  on  his  port  of  the  obligation  of  the  defendant  to 
the  opponent. 

The  plaintiff  was  a  third  person,  against  whom  It  Is  not  shown  that 
It  had  knowledge  of  any  pledge  on  the  part  of  the  defendant  to  the 
opponent  prior  to  the  last  lessee's  possession,  Camors. 

Ai  against  Janln  the  bank  bad  an  absolute  rlgbt  t^  seize  the  prop- 
erty in  bis  possessiou  or  In  the  possession  of  bis  lessee. 

AS  SUBBOQEE  OF  LABT  LHSSEE!  IB  THE  THIBD  NATIONAL  BANE  A 
PLEDOEE? 

This  brings  as  to  the  consideration  of  tbe  last  point  Involved  in  the 
cue. 

The  opponent,  the  New  York  bank,  having  recognized  tbe  lease 
to  Camors  and  having  through  him  obtained  the  possession  of  the 
boat  it  held  when  the  seizure  was  levied,  the  important  question  is 
presented  as  to  whether  It  was  legally  possible  tor  this  creditor  to 
flbtain  possession  and  control,  through  Oamors,  tbe  lessee  of  Janln, 
of  property  that  had  been  pledged  to  It. 

The  principle  is  well  settled  that  the  title  of  the  lessee  Is  In  fact 
the  title  of  tbe  lessor. 

He  comes  in  by  virtue  of  the  lease,  he  holds  by  virtue  of  the  lease, 
and  upon  it  he  relies  to  maintain  and  justify  his  possession.  He 
acknowledges  thereby  tbe  title  of  the  lessor,  and  be  can  not  invoke 
the  title  of  another  and  change  the  nature  of  hie  possession. 

He  Is  not  permitted  to  deny  that  the  lessor  bad  a  title  to  posses- 
sion at  the  time  that  he,  the  lessee,  came  into  possession.  3  Am. 
and  Bug.  Ency.  188. 

Tbe  law  regarding  pledge  is  plain. 

"It  is  essential  to  the  contract  of  plei^e  that  the  creditor  be  put 
in  possession  of  the  thing  given  to  him  in  pledge,  and  consequently 
that  actual  Jelivery  of  It  be  made  to  bim,  unless  be  has  possession 
of  it  already  by  some  other  right." 
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Pledge  1b  oot  made  perfect  by  the  consent  of  the  parties.  It  re- 
qnirea  absolnte  posBeBsion. 

Ab  to  creditorB  the  pledge  was  not  complete  when  Janin  waa  id 
poBseBsion. 

The  property  was  anhject  to  aeizore.    The  leasee,  at  tbe  end  ot 
the  lease,  owed  poaaesaion  to  his  lessor,  and  not  to  bis  ctediton. 
Tbey  had  no  clalma  upon  bim.     Let  ns  asrome  that  tbe  Third  Na-   - 
tional  Bank  called  on  Camors  to  deliver  tbe  property  and  that  he 
refused  to  surrender  possession. 

The  Third  Natioca]  never  having  been  In  possession,  Ctunors  bad 
tbe  absolute  right  to  decline  to  enrrender  bis  possession. 

Not  having  tbe  antbority  to  compel  delivery,  tbey  were  eqnall; 
without  antbority  to  obtain  possession  by  virtue  of  a  contract  with 
the  lessee. 

Delivery  of  possession  to  tbe  pledgee  mast  be  given  by  tbe  pledgor, 
and  not  by  bis  lessee. 

The  obligation  to  deliver  devolved  apon  the  debtor,  and  not  npon 
the  one  who  held  nnder  a  lease. 

Aa  between  Janln  and  the  National  Bank,  the  pledge  and  ita  fmils 
were  dne  by  the  former  to  the  latter. 

This  indebtedness  could  become  secnred  as  Intended  by  tbe  cred- 
itor only  after  asserting  the  right  contradictorily  with  the  debtor. 

Third  persons  have  rights  distinct  from  those  of  the  pledgor. 

Aa  to  them,  there  mnst  be  actual  delivery  and  no  control  retained 
of  tbe  property  by  the  owner  for  bis  personal  acconnt. 

In  order  that  there  may  be  no  qoeation  abont  the  pledge,  there 
mDBt  be  absolnte  compliance  in  tbie  respect. 

La.  \oi,  aays  fiau<lrf£-£/acanttn«rt«,  ae  monfre  pleine  de  aolicifude 
pour  lea  interets  des  Hers  aux^ela  ce  prttnlege  pourra  pr^judioter' 
Vol.  8,  p.  699. 

The  property  mast  be  placed  and  remain  In  the  possession  of  the 
creditor,  or  of  a  third  person  agreed  npon  by  the  parties. 

It  was  not  in  poaaeSBlon  of  the  creditor,  nor  in  poasession  of  a  third 
person  agreed  upon  by  the  parties ;  it  was  therefore  sobject  to  seUore 
and  sale  to  pay  and  satisfy  otfaer  Indebtedness  of  the  debtor. 

Jadgment  affirmed  at  appellants'  costs. 

Application  fob  Rehbakinq. 
Watkins,  J.     Tfalrd  opponent  resists  a  levy  by  tbe  Citizens  Bank 
nnder  Jl.  /a.  i^^inst  tbe  defendant  on  tbe  following  gronnds,  viz. : 
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That  at  tbe  time  of  th«  selznre  the  dredgeboat  vm  in  its  posses- 
■ion,  through  Its  tenant,  J.  B.  Oamon,  wbo  was  osing  and  operating 
the  same  for  acconnt  and  beoeflt  of  tbe  opponent  under  a  leaee. 

That  at  tbe  time  of  aald  levy  nnder  fl.  fa.  the  dredgeboat  was  in  the 
opponent'e  poeeession,  and  tbat  be  beld  said  propertj  as  a  pledge  to 
■ecure  a  debt  of  eigbt  tbooaand  fonr  bnadred  and  seven  dollars  and 
seventy-three  cents,  hy  virtne  of  a  written  act  of  pledge  signed  by 
the  defendant  In  ezecnUon,  of  date  Febmary  24,  1890,  imder  which 
(he  property  was  delivered;  and  tttat  opponent  has  held  it  In  actual 
possewton  since  that  date.  That,  at  varions  times  since,  defendant 
tias  recognized  his  rights  ttaerennder. 

The  answer  of  the  defendant  is  a  denial  that  the  property  seiiad 
WB9  at  date  of  seiznre,  or  at  any  other  time,  in  third  opponent's 
possessioD,  through  Camors  or  any  one  else — the  fact  being  that  the 
boat  was,  at  time  of  seiznre,  In  the  possession  of  the  defendant, 
Janln,  tbrongh  Oamors,  nnder  contract  of  lease,  signed  by  the  de- 
fendant as  owner;  and  said  boat  bad  been  continaonsly  and  nnlDteT- 
nptedly  in  defendant's  possession  as  owner  since  it  was  bnllt  in  1889. 

The  answer  of  the  Oitizens  Bank  was  that  tbe  third  opponent  bad 
DO  pledge  or  possessloa  of  the  property  seized,  etc. 

On  tbe  trial  there  was  a  jndgment  dismissing  the  third  opposition 
and  Bostaining  the  seiznre  of  the  Citizens  Bank,  and  third  opponent 
has  appealed. 

Our  opinion  and  decree  atBrm  the  judgment. 

Tbe  application  for  rehearing  goes  upon  tbe  toUowlDg  gronnds, 
to-wit: 

1.  Tbat  the  Ooort  erred  in  holding  tbat  the  poBsesslon  of  Oamors, 
at  the  time  of  the  seiznre,  was  not  In  the  possession  of  the  Third 
National  Bank  of  New  York. 

2.  That  the  Oourt  erred  in  holding  tbat  the  possession  of  Oamors 
could  not  be  made  tbe  possession  of  the  bank. 

8.  That  the  Coort  erred  in  holding  that  Oamors  had  the  absolute 
right  to  decline  to  surrender  hfs  possession. 

4.  That  the  Oonrt  erred  in  holding  that  the  Intervener  had  no  an- 
tbority  to  compel  delivery  of  the  boat  to  Camors. 

6.  Tbat  the  Court  erred  In  holding  that  tbe  obligation  to  deliver 
devolved  on  tbe  debtor,  and  not  on  Oamors  holding  the  lease. 

6.  That  the  Court  erred  in  refusing  to  hold  that  the  Citizens  Bank 
was  bound  by  tbe  same  estoppels  Janin  was  bound  by. 


1008  aUPREME  COURT  OF  LOUISIANA. 

Back  TB.  Jan  In. 

On  this  application  the  argument  of  third  opponent  is  tfast  (1)  as 
the  court  foaud  aa  a  fact,  that  Janin  bad  possession  of  the  boat  aa  the 
agent  and  representative  of  the  bank  under  hl8  promise  to  rent  the 
boat  and  acconnt  for  the  proceeds  to  the  bank,  any  lease  he  made 
must  have  been,  in  law,  for  the  account  of  the  bank;  (2)  tbat  as 
the  court  did  find  that  Janln  did  lease  the  boat,  and  so  informed  tbe 
bank,  this  finding  shows  that  Janin  acknowledged  the  legal  duty 
which  was  upon  him,  and  that  the  lease  was  lor  the  account  of  the 
bank. 

Or  in  other  words  that  wbUe  in  point  of  fact  the  lease  was  from 
Janin  to  Camors,  Janin  was  the  agent  of  the  bank  aa  an  nndlsclosed 
principal ;  and  all  that  was  necessary  to  pnt  the  contract  in  shape  was 
that  the  bank  should  dUclote  to  Camors,  the  lessee,  that  it  was  prin- 
cipal Instead  of  Janin,  and  have  Oamors  recognize  it  (the  bank)  to 
put  Camors  in  possession  for  the  bank;  and  in  this  manner  continue 
in  force  and  efQcacy  the  act  of  pledge  from  Janin  to  the  hank,  and 
defeat  a  seizure  of  the  boat  by  one  of  Janin's  creditors. 

It  is  further  claimed  that  this  conrae  was  pursued  hy  the  bank,  and 
due  notice  was  given  to  Camors,  and  same  was  accepted  by  him  and 
acquiesced  in  by  Janin.  And  counsel's  argument  la  further  that  the 
eeizlng  creditor  of  Janin  is  bound  by  the  same  estoppel  that  Janin  is, 
and  concluded  thereby. 

The  theory  of  our  opinion  is  that,  while  it  is  trne  that  Janin 
acknowledged  himself  willing  to  hold  the  boat,  as  the  agent  of  the 
bank,  and  acconnt  to  the  bank  for  the  rentals,  yet  shortly  after- 
ward, he  made  a  lease  to  Burdette,  who  transferred  it  to  Camors 
for  five  hundred  dollars  per  month,  yet  did  not  report  that  fact  to 
tbe  bank. 

That  tbe  latter,  Camors,  informed  counsel  for  the  bank,  that  he  had 
leased  from  the  defendant  at  five  hundred  dollars  per  month;  and 
counsel  intormed  him  that  the  boat  belonged  to  the  third  opponent  aa 
security  for  a  debt;  and  that  the  boat  had  been  left  in  Janin's  handa, 
as  agent  of  the  bank;  and  that  his  possession  was  precarious,  sub- 
ject to  termination  at  will.  He  further  stated  to  him  that  he  bad 
Informed  Janln  that  his  custody  was  terminated,  and  that  the  bank 
ratified  the  lease  for  its  own  account  and  directed  him  to  retain  pos- 
session for  the  t>ank.  The  lessee  gave  the  defendant  notice  of  the 
Information  he  had  received ;  and  he  therenpon  consented  to  hold 
for  tbe  bank. 
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It  is  conceded  that  the  dafenduit,  primarllr,  gave  third  opponenta 
a  chattel  mortgage  on  the  propert7,  having  the  effect  of  a  pledge  on 
the  property. 

Qn  this  state  of  facts  the  opinion  holds  that  opponents'  possession 
of  the  thing  pledged  was  not  real,  actual  and  effectnal  at  all  times, 
or  in  other  words  there  was  nothing  to  advise  the  Oitizens  Bank  of 
CamotB  holding,  as  pledgee  of  the  bank,  becaoae  bis  contract  of 
lease  from  Janin  showed  that  the  latter  was  the  owner,  entitling 
them  to  seize ;  that  there  Is  nothing  in  the  transaction  between  Janin 
and  Bnrdette,  nor  in  that  between  Bnrdette  and  Camors,  to  pnt 
the  Oitizens  Bank  on  notice  of  the  pledge  of  Janin  to  third  oppo- 
nent, nor  that  the  bank  was  an  andisclosed  principal  in  the  contract 
of  leaae. 

Olum  is  not  made  in  this  case  that  the  bank  and  Janin  had  agreed 
npon  a  third  person  to  hold  the  property;  and  in  that  view  the  opin- 
ion concnra.  And  onr  opinion  still  Is  that  third  opponent  never  bad 
physical,  actn&l  possession  of  the  thing  pledged.  Bnt  it  was  always 
in  the  actnal  possesatan  of  Janin  and  bis  lessee;  and  while  perfectly 
good  as  between  the  parties,  it  had  no  effect  as  to  third  persons  and 
seizing  creditors  of  Janin. 

Rehearing  refused. 

Hitler,  J.,  recused. 


StItb  op  Louisiana  vs.  Coba  West  bt  al. 

Bl-£lAMIIIATION  or  JVBOH  OH  HlB   VOIK   DlRB,  NOT  FBETlODaLT  DBCLASID   CON- 

PBTBKT.— A  ]aror  usTlug  been  examlaed  on  his  voir  dire,  was  acoepted  by  tbe 

Slate  aod  b;  the  defendant. 
Tbe  Juror,  not  yet  ewora,  [nrormed  the  coart  ot  bfi  disqaallflcatlon,  In  rsgard  to 

whlab  be  bad  not  been  questioned. 
He  wBi  re- examined  only  as  to  the  disquaiifloatlon  disclosed.    It  was  proved  and 

tbe  Joror  was  ordered  to  stand  aatde. 
It  does  not  appear  that  tbe  trial  coart  axceeded  the  bounds  ot  tbe  discretion  with 

which  It  IB  Invested,  In  bavliig  ordered  this  Juror  to  stanil  aside ;  moreover,  It 

Is  not  shown  that  tbe  defendant  exhaustod  her  pertimptory  challengea.    There 

was  therefore  no  prejudlolal  error  commltled  subject  to  review. 
FIXED  OranON  OF  *  JuitOS.— A  luror  having  teatiflod  on  his  Di>tr  aire  that  he  had 

reached  a  oonolualonastothe  Rullt  or  Innocence  of  the  accused,  nnalterable  by 

any  testimony,  was  exolnded  from  tbe  Jury. 
Be  had  been  examined  by  the  District  Attorney. 

Counsel  for  defendant  asked  to  question  the  Juror,  which  was  refused. 
B4 
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It  !■  not  Bhown  that  thejuror  had  not 

prejadgment.nor  tbat  in  conseque 

ezbausted. 
To  eilabllsb  tbe  bawd;  obarEuiter  ol  (be  bouae  and  lubad  rep utatloo,  (h«  evidence 

ol  tbe  peraoDS  Ireguenting  It  iraa  admlaslble. 

PBOOr  OF  RBFDTATIOK,  WITH  OTBBR  FACTS  AND  ClBt^tlMStAHCBS.— Tbe  bavd?  cbar- 
aoter  ol  the  bouae  may  be  abown  by  ita  general  reputation  (and  the  bad  repu- 
tation of  tbe  peraona  frefjuendng  tbe  bouae),  witb  otber  evldenoe  leading  to 

THX  ChaKOB  of  THX  CouIiT  to  the  Ju&r.— The  trial  judge.  In  hla  etatemeDt  In  the 
bill,  Bays:  "tbat  be  bad  laatructed  tbe  Jury  on  tbe  anbjecta  in  regard  to  wbieh 
special  Instruction  was  asked  by  the  defendant."    There  la  no  record  ol  the  in- 

Tbe  charge  is  presumed  to  bave  been  correct,  In  tbe  abaence  o[  any  exception  or 

ol  a  requeat  to  Instruct  tbe  jury  In  writing. 
HoreoTcr,  common  reputation  as  to  (be  character  at  (be  delendan(,  and  ol  tbe 

bouae  which  abe  kept,  was  Bdmlsslble.    [t  was  le[(  (o  tbe  Jury  (u  determine  aa 

(o  (be  weight  ol  this  and  other  eyidence. 

APPEAL  from  th«  Eighteentb  Diatrlct  Cotut,  Pariah  of  Lafonrche. 
Cailhmet,  J. 


M.  J.  Cunningham,  Attorney  Oenersl,  and  B.  F.  Winchealer,  Dis- 
trict Attorney,  for  the  State. 

Clay  Knobloeh  &  Son  Attorneys  for  Defendant  and  Appellant: 
Id  a  criminal  case  a  juryman  examined  on  hie  voir  dire  by  the  State, 
and  tendered  to  and  accepted  by  tbe  accneed  as  a  competent 
jnror,  abonld  not  be  farther  qnf  stioned  by  tbe  State  witb  a  view 
to  challenge  him  tor  canee.  5  An.  820. 
WitneBB  should  not  be  allowed  to  testify  to  opinion,  Bave  in  rare  and 
exceptional  caees;  this  case  must  be  classed  among  those  where 
the  role  applies  that  witnesses  can  only  testify  to  facts,  and  that 
the  jory  alone  can  form  opinion.  37  An.  268;  38  An.  460. 
Tbe  State  not  objecting  to  a  question  propounded  on  cross-examina- 
tion to  a  State  witness  to  show  bias,  prejudice  and  feeling,  the 
witness  alone  objecting  to  answer,  on  no  legal,  buton  sole  ground 
that  tbe  question  was  not  a  fiur  one,  and  the  court  not  being 
called  upon  to  rule  in  tbe  matter,  but  volunteering  to  role  that 
tbe  question  was  not  relevant  and  should  not  be,  as  it  was  not 
answered  by  the  witness,  there  is  error  in  the  ruling.  Qreat 
latitude  is  permitted  on  cross-examination  in  criminal  cases  to 
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probe  the  feelingB,  prejndicee  and  motlTes  of  a  State  witneea. 
QnestioDs  to  that  end  are  permiesible,  and  may  be  repeated  la 
TariooB  forme  when  it  becomee  necessary  to  test  the  taimeBB  and 
impartiality  of  a  witness.     88  An.  163;  87  An.  78. 

In  a  criminal  case  where  the  State  Introduces  three  witnesses  to  tes- 
tify to  general  reputation,  and  two  to  testify  as  to  particular 
facta  from  personal  knowledge,  it  is  error  for  the  trial  judge  to 
refuse  to  charge  that  evidence  from  personal  knowledge,  al- 
though of  negative  nature,  outweighs  evidence  as  to  general 
reputitioD. 

Evidence  of  a  n^ative  Da'.ore  may,  under  partdcolar  circamstances, 
not  only  be  equal  but  saperior  to  positive  evidence.     86  An.  84. 

There  the  defendant  is  chafed  with  keeping  a  disorderly  brothel, 
evidence  of  geaeral  reputation  is  not  admissible,  it  being  neces- 
sary to  sustain  the  indictment  that  particular  facts  which  con- 
etltnte  the  offence  should  be  proved.  Wharton  on  American 
Criminal  Law,  Sec.  666. 

The  opinion  of  the  court  was  delivered  by 

Bhbaux,  J.  The  defendant  was  convicted  of  keeping  a  disorderly 
brothel  and  was  sentenced  to  one  month  in  parish  prison,  and  to  pay  a 
fine  of  three  hundred  and  one  dollars,  and  in  default  of  paying  the 
One  to  two  months  additional  In  the  parish  jail.  From  this  sentence 
she  appeals. 

She  relies  for  reversal  of  the  verdict  and  sentence  on  a  number  of 
bills  of  exceptions,  reserved  to  the  ruling  of  the  trial  Judge. 

EZAUINATION  ON  VOIR  DIKE  OF  JUBOR  TBNDBBED. 

The  court's  recitals  in  bill  of  exceptions  No.  1,  to  the  exclusion  of 
juror,  are  that  the  juror  had  been  accepted  by  the  State  without 
having  been  interrogated  as  to  any  opinion  about  the  cose. 

He  bad  been  accepted  by  the  defendant,  but  had  not  yet  been 
Hwom.  The  answom  juror  at  that  time  informed  the  court  that  he 
had  not  been  aaked  if  he  had  formed  an  opinion. 

The  District  Attorney  applied  for  permission  to  reopen  tbe  ex* 
amlnation,  to  which  counsel  for  the  defendant  objected  on  the 
groand  that  it  was  too  late,  and  urged  that  the  juror  should  be  sworn. 

The  bill  of  exceptions  does  not  show  that  the  jaror  accepted  by  the 
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State  And  the  defendant  had  been  pronoanced  competent  by  the 
coort,  and  that  he  had  been  directed  to  take  the  oath. 

It  is  the  general  rale  to  urge  all  objections  to  a  jaror  b^ore  he  hu 
been  sworn.     State  vs.  Diskln,  84  An.  920. 

The  re -examination  ahonld  not  be  opened  aa  a  general  thing  after 
the  juror  has  been  prononnced  competent  and  baa  beea  called  to  the 
book  to  be  sworn.  But  If,  prior  to  pronouncing  him  competent,  the 
conrt  has  good  reason  not  to  be  satisQed  with  bis  competency 
qaestions  may  be  propounded  by  the  court  without  thereby  com- 
mitting an  error.  The  court's  attention  having  been  called  to  an 
oversight,  it  directed  the  District  Attorney  to  examine  the  juror 
upon  the  point  overlooked  and  none  other. 

This  Court  most  preanme  that  the  trial  Judge  properly  exercised 
the  discretion  with  which  he  is  entrusted.  Belt  vs.  The  People,  97 
Illinois, 466;  Hendrick's  Case, 6th  Leigh,  709;  Wharton's Crim.  Law, 
7  Ed.,  Sec.  3130. 

NO  PEBJUDICAL  BBBOB  PROVBD. 

The  second,  third  and  fourth  bills  of  exceptions  were  taken  to  the 
court's  rulings  and  refusal  to  permit  counsel  tor  the  accused  to  pro- 
pound questions  to  a  juror  on  his  voir  dire. 

The  following  Is,  in  sabstance,  the  statement  of  the  court,  copied 
in  the  billa  of  exceptions: 

That  the  juror  answered  on  bis  vavr  dire  that  he  had  formed  a  fixed 
and  unalterable  opinion  which  could  not  be  changed  by  any  evidence. 

He  was  challenged  by  the  District  Attorney  for  cause.  The  court 
snstained  the  challeage  and  ordered  tho  juror  to  stand  aside. 

The  request  of  the  counsel  for  defendant  was  refused,  the  court 
states,  for  the  reason  that  the  Juror  on  account  of  the  bias  shown  by 
blm  was  incompetent. 

Counsel  for  the  State  and  counsel  for  the  accused  should  have 
reasonable  opportunity  to  ask  the  Juror  such  questions  as  may  test 
his  competency. 

We  would  feel  compelled  to  remand  the  case  if  the  error  appeared 
prejudicial  to  the  accused. 

The  records  do  not  disclose  that  the  accused  had  exhausted  her 
peremptory  challenges. 

She,  therefore,  was  not,  because  of  the  ruling  excluding  the  juror, 
compelled  to  accept  an  objectionable  juror. 
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She  had  iu  her  control  the  remedy  the  peremptory  challenge  se- 
cures.   Wharton  Grim.  L.,  7  Ed.,  Vol.  8,  Far.  3162. 

Moreover  such  error,  that  is  an  error  In  a  ruling  rejecting  a  }nror, 
la  not,  aa  it  general  thing,  aa  prejudicial  aa  an  error  committed  in  a 
rnling  selecting  a  jnror. 

The  principle  ie  lai<]  down  always  subject  to  the  limitation  that 
prejudicial  error  in  an  appealable  esse  Is  not  always  subject  to  re- 
riew.  "  Where  a  cause  has  been  tried  by  an  impartial  jury,  although 
(be  judge,  on  the  application  of  one  of  the  parties  and  against  the 
consent  of  the  other,  may  have  re/ected  a  juror  for  a  cause  of  ques- 
tionable sufficiency,  such  rejection  does  not  afford  a  grouud  of  com- 
plaint if  justice  has  been  done  in  the  premises."  Thompson  and  Mer- 
rlam,  Sec.  271. 

AM    mR&SPONSIVE    AM8WBB. 

The  sixth  bill  of  exception  was  taken  to  the  court's  ruling  per- 
mitting the  prosecution  to  ask  the  witness  the  question:  "  From  the 
general  surroundings  and  things  seen  and  heard,  what  kind  of  house 
did  he  think  it  was?"   The  question  did  not  elicit  the  answer  sought. 

The  witness  replied  negatively.  "He  did  not  know  whether  it 
(the  house)  was  a  brothel  or  not"  is  the  answer  stated  in  the  bill  of 
exceptions.  The  purpose  of  the  prosecuting  officer  in  propounding 
the  question  was  defeated  by  witness'  answer,  and  there  is  in  conse- 
quence no  issue  for  decision.  The  objection  is  unsupported  by  the 
tacts,  and  therefore  unfounded. 

THE    CODBT'S    DIBCKBTION    PBOPEBLY    BXBRCISED. 

A  bill  of  exception  was  taken  to  the  rnling  of  the  court  permit- 
ting the  prosecuting  officer  to  ask  the  sherift,  who  was  testifying  as 
s  witness,  to  give  the  names  of  persons  who  had  spoken  to  him  on  . 
the  subject  at  issue. 

It  was  legitimate  and  proper  to  seek  information  appertaining  to 
the  iBsaes  of  the  case  and  obtain  the  names  of  those  who  had  spoken 
to  the  witness  about  the  house  kept,  it  wss  charged,  by  the  defend- 
ant as  a  brotbol. 

IBBBLBVAHT   QUB8TI0N. 

The  eighth  bill  of  exceptions  shows  the  following : 
That  the  witness  is  a  lawyer.     He  testifies  that  the  accused  kept  a 
bawdy  house*     He  was  asked  to  name  the  persons  who  bad  spoken 
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to  bim  on  the  subject,  to  which  bd  replied  that  fae  had  spoken  abont 
it  to  the  Jndge  and  other  officers  o(  the  court. 

The  defendant,  availinE  herself  of  the  statement,  songht  to  obtain 
from  the  witness  an  expression  of  opinion  r^arding  the  edect  of  his 
own  utterances,  in  contributing  to  the  bad  reputation  cliarged  apon 

The  witness  declined  to  answer,  on  the  ground  of  the  untaimess 
of  the  question  propounded. 

The  trial  judge  states : 

"  Before  objection  to  answer  by  the  witness  the  District  Attome]^ 
suggested  that  the  question  was  objectionable,  but  as  the  witness 
was  a  lawyer  he  left  it  to  him  to  answer  or  not;  wberenpon 
the  witness  appealed  to  the  court,  and  annonnced  he  would  not 
answer  the  question  unless  compelled  to  do  so  by  tbe  court.  The 
court,  considering  the  matter  sought  to  be  elicited  by  tbe  question 
to  be  utterly  irrelevant,  ruled  that  tbe  witness  was  not  bound 
to  answer." 

In  declining  to  answer,  the  witness  did  not  add  to  or  detract  from 
the  effect  of  his  testimony.  Any  answer  responsive  to  the  question 
would  have  been  Irrelevant. 

"  We  must,"  says  Mr.  Wharton,  in  his  book  on  Oriminal  Evidence 
(p.  472) ,  "  ^ain  notice  the  Important  distinction  between  questions 
in  chief,  whose  object  is  to  bring  out  facts  important  to  the  main- 
tenance of  public  justice,  and  questions  in  cross-examination,  whose 
object  is  merely  to  harass  a  witness." 

NO  AFPARBNT    INJDSTICB. 

Counsel  for  tbe  defendant  also  complains  of  the  refusal  of  the  trial 
judge  to  grant  bim  time  to  write  the  question  propounded  to  this 
witness,  so  that  there  would  be  no  dispute  about  the  nature  of  the 
question. 

The  defendant's  rights  were  not  prejudiced  by  the  refusal. 

Had  the  judge  a  quo  agreed  with  defendant's  counsel  in  tbe  state- 
ment that  the  District  Attorney  remained  silent  until  after  the  wit- 
ness refused  to  answer  and  the  court  bad  ruled  In  the  witness'  favor, 
the  result  would  have  been  the  same. 

A  witness  may  of  his  own  motion,  without  the  assistance  of 
tbe  District  Attorney,  provoke  a  rollng  of  the  court,  protecting  him 
from  answering  a  question  not  material  to  tbe  issnes  involved  and 
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nUting  to  the  effect  of  hlB  own  ntterancea  In  establisbii^  defend- 
ant'a  reputation. 


BAD   KBPUTATION  WITH   OTHBB  BVIDBNCB   ADHISStBI^  TO  BfiTABLISR 
OTHBB  CHABGH8. 

BUIb  ot  exceptions  were  token  to  the  coort's  roling  in  admitting 
testimony  to  establish  the  bad  reputation  of  the  house  ot  the  de- 
fendant. 

It  is  not  shown  bj  the  bUl  of  exceptions  that  the  testimony  of  bad 
reputation  was  the  only  evidence  received,  and  that  there  was  no 
-other  testimony  admitted  to  establish  the  ill  fame. 

Reputation  accompanied  with  other  evidence,  showing  that  the 
hooae  has  actually  been  resorted  to  tor  the  purpose  of  prostitution, 
is  admissible  as  tending  to  establlsb  the  offence.  State  vs.  Uack,  41 
An.  1081;  Drake  vs.  State,  17  N.  W.  Reporter,  117;  Wood's  Law  of 
Nuisance,  40. 

THH  RBQUEHran  iKsTKncnoN  propbbly  kbfcbbd. 

The  defendant  requested  the  trial  judge  to  charge  that  ■'  direct 
-evidence  is  stronger  and  orertoms  evidence  as  to  general  reputa- 
tion." 

This  is  preceded  by  the  statement  ot  defendant's  counsel,  in  the 
bill  of  exceptions,  that  the  State  examined  five  witnesses,  three  of 
whom  teetiQed  aa  to  the  general  reputation  of  the  honse,  and  ten  of 
whom  testified  as  to  particular  facts  from  personal  knowledge,  that 
the  house  was  a  beer  saloon. 

This  statement  did  not  receive  the  approval  of  the  court  aqua, 
whose  recitals  in  the  bill  of  exceptions  are  that  the  evidence  of  the 
two  witneeses  on  the  point  was  more  in  the  light  of  negative  than 
affirmative  testimony,  and  that  he  had  fully  chafed  the  jury  on  the 
sabiect  matter. 

Credibility  is  determined  by  the  jury,  under  such  instructions  as 
may  be  given  by  the  court. 

The  defendant  was  without  right  to  inatmctions  to  the  Ijmy  that 
would  have  accentuated  the  difference  between  the  testimony  of  two 
of  the  witnesses  who  swore  to  certain  facts,  thereby  discriminating 
from  the  testimony  of  ttiree  witnesses  who  teetiQed  as  to  the 
ill  fame   of  the  house  in  the   community- 

Moreover,  it  was  not  the  duty  of  the  court  to  instruct  the  jury 
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that  evidence  of  general  reputation  vas  snbordinate  bo  and  of  no 
importance  as  compared  witli  direct  evidence. 

The  bill  of  esceptlone  does  not  establish  that  these  witnesses  were 
the  only  witnesses  who  teatlQed,  and  that  npon  their  testimooy  ex- 
clusively the  case  was  decided. 

Principles  should  be  laid  down  to  guide  the  jury  in  weighing 
testimony,  but  it  is  not  incumbent  upon  the  court  to  instruct  the 
jury  that  testimony  of  certain  witneBses  to  prove  certwn  facts  is  of 
more  weight  than  testimony  offered  to  prove  reputation. 

The  court  properly  declined  to  give  the  instructions  tendered. 

This  completes  the  review  of  the  proceedings,  and  we  find  no 
ground  to  set  aside  the  verdict  and  sentence. 

Judgment  afiSrmed. 

On  Application  for  a  Rehearing. 

Brbaux,  J.  The  defendant  in  her  application  for  a  rehearing, 
through  her  counsel,  argues  anew  the  different  grounds  previoosly 
argaed. 

They  have  been  considered  and  passed  upon  in  our  decision. 

We  will  nevertheless  review  again  two  of  the  points  presented. 

They  are  first,  that  the  trial  court  erred  in  not  instructing  the  jury 
as  requested  that  "direct  evidence  la  stronger  and  overturns  evi- 
dence OB  to  general  reputation." 

The  trial  judge  in  the  bill  of  exceptions  states  that  he  baaed  his 
refusal  on  the  fact  that  "  he  had  already  previously  fully  instructed 
the  jury  on  the  subject  matter."  Considering  the  points  presented 
with  reference  to  the  issues  as  presented  by  the  trial  judge,  we  do  not 
discover  that  he  erred  in  refusing  to  give  the  charge  requested.  The 
weight  to,  be  given  to  the  statement  of  tacts  in  the  bill  of  exceptions 
is  well  defined  in  a  number  of  decisions  of  this  Ooort.  The  trial 
judge  certifies  to  the  facts,  and  unless  it  is  shown  that  they  are  in- 
correctly stated,  they  are  consiilered  as  correctly  nai;rated.  State 
vs.  Bronsaard,  89  An.  671. 

Second — That  particular  tacts  constituting  the  offence  mast  be 
proved,  and  "  not  general  reputation,"  is  the  other  instruction  re- 
quested. 

Hr.  Woods,  in  his  treatise  on  the  Law  of  Nuisances,  announces  the 
principle  of  evidence  on  thie  point,  as  follows : 

' '  Here  reputation  is  not  aufflcinet,  for  that  is  often  wholly  unreliable 
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SacaeseLon  ot  h»agv. 


and  nnworthy  of  cradeBce;  bnt  when  accompftuied  with  evidence 
abowing  the  dissoltite  character  of  the  inmates  and  ot  the  persona 
Tisitlng  them,  it  is  admissible  aa  tending  to  establish  the  offence  " 
Far.  60,  Sec.  29. 

In  Dillon  it  is  stated  "  that  the  common  reputation  aa  to  the 
character  of  the  defendants,  and  of  the  houses  which  they  keep,  is. 
idmiBsible."     Dill.  Mnn.  Corp.,  Vol.  1,  p.  412,  note  1,  2d  Ed. 

In  considering  this  point  we  did  not  feel  authorized,  In  the  absence 
ot  proof,  to  aSBome  that  there  was  evidence  only  of  bad  reputation. 
ottered  and  admitted. 

That  portion  of  the  charge  of  the  trial  judge  narrated  in  the  bill  of 
ezceplionB,  and  the  finding  of  the  jury,  negative  the  grounds  upon 
which  the  defendant  based  her  application  for  a  new  trial  on  this 
point. 

I>eQniDg  of  evidence  (ni^ed  by  the  defendant)  to  make  out  the 
case  (ot  this  we  have  no  proof)  offers  no  ground  tor  reversal  on 
appeal. 

The  case  comes  to  us  as  made  out  on  testimony  of  reputation,  ac- 
companied, we  must  presume,  with  other  evidence  establisbli^  guilt. 

The  rehearing  is  refused. 


No.  11,447. 

SUOCBSSION  OP  Mbs.    HABBISr  A.   LANQB. 

'he  purchawrretased  to  accept  the  title  teudered  to  him  as  adjuillcatee,  o 

ground  that  lbs  minor  heirt  were  the  oiraers  of  the  property,  and  not  thi 

cewloD  ol  the  de  cujiu. 

^Bl  In  consequeDce  their  property  oan  not  be  sold  without  the  exact  obaer' 

IB  provided  lor  the  sale  oC  mloore'  property. 


S^ 


The  Court  holds  that  the  property  belonged  to  the  aucoeaBlon,  and  not  to  tbe 
mlDon,  who  oniT  bad  a  residuary  Interest,  aud  that,  as  property  ot  the  succea- 
sIdd,  Itcould  be  sold  by  tbe  adTuiaiatrator  to  pay  the  debts  oE  the  sucaeBBlon. 

ffbereaaale  Is  made,  for  the  payment  of  debts,  ot  property  beloDgiugto  a  suaces- 
BlOD  Id  wlilcb  minora  have  an  Interest,  It  Is  not  necessary  to  observe  the  lor- 
malltlei  required  by  law  for  tbe  alleoatlon  of  minors'  property,  tbe  Interests  ot 
the  mlDore  being  residuary. 

The  Coort  a  ofitto  holds,  farther,  that  though  the  property  was  sold  In  tbe  suo- 
oeiBlon  tor  tbe  payment  of  debts,  uid  without  tbe  formality  tor  the  Blieaatioii 
of  miners'  property,  tbe  tutor-  who  is  to  receive  tbeprlee,  in  tbe  Interest  of  all 
pirtlei  aoneerned,  mast  [nmlsh  bond  In  tbe  amount  required  by  law. 

APPB&L  from  the  Civil  District  Court,  Parish  of  Orleans. 
%Wtrr,  J. 


r«  loisi 

I«i8  all 
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Buc^cesBlon  or  Lange. 

Dinkeltpiel  &  Hart  Attomeye  for  Administrator  and  Appellee : 

Tbe  proceedings  for  the  sale  of  the  property  at  private  sale  to  effect 

the  partition,  were  strictly  in  accordance  with  law,  aa  approved 

by  this  Ootirt,  in  the  cases  of  Dnrraty  vb.  Mueacchia,  42  An. 

357;  and  Bmbn  vs.  Firemen's  Building  Association,  42  An.  481. 

Felix  J.  Dreyfout  and  B.  McClotkey  Attorneys  for  Defendant,  Ap- 
pellant : 

The  administrator  has  no  right  to  provoke  a  sale  for  the  mere  pur- 
pose of  effecting  a  partition  between  heirs  where  there  is  no 
neceeaity  thereof  for  the  payment  of  the  debts.  Hebert  vs. 
Hebert,  22  An.  809 ;  Hotchkiss  vs.  Dodd,  13  La.  86 ;  Pitbin  vs. 
Thompson,  14  La.  272;  Bank  vs.  Delery,  2  An.  648;  Sacceesion 
Morgan,  12  An.  153. 
A  sale  of  minors'  property  can  only  be  effected  under  the  require- 
ments of  Art.  839  et  seq. :  (1)  that  a  family  meeting  most  advise 
the  sale ;  (2)  that  the  jodge  approve  tbe  deliberations  of  said 
family  meeting;  (3)  that  the  sale  be  made  at  pablic  auction,  and 
(4)  that  the  property  should  not  be  sold  for  lees  than  tbe  ap- 
praised value  in  the  inventory.  Citing  also  Succession  of  Dn- 
mestre,  40  An.  578. 

Tbe  opinion  of  the  court  was  delivered  by 

Breauz,  J.  Tbe  purchaser  of  a  city  lot  and  the  improvements 
thereon  appeals  from  a  judgment  condemning  him  to  accept  the  title 
tendered. 

The  purchaser  admits  that  he  bought  at  public  adjudication,  but 
refuses  to  accept  title  on  the  ground  that  the  properly  was  vested  in 
tbe  children  of  Urs.  Harriet  A.  Lange  as  to  one-half,  and  that  the 
other  half  was  burdened  with  a  general  mortgage,  reaulting  from  her 
qualification  as  tutrix. 

James  Wilson  acquired  the  property  on  31st  of  October,  1871,  and 
died  a  short  time  after  that  date. 

Uis  succession  was  opened  and  Mrs.  Harriet  A.  Wilson,  his  widow, 
was  placed  in  possession  of  the  property  as  owner  of  the  undivided 
half  and  her  children  of  tbe  other  half. 

At  a  date  subsequent  on  her  petition  a  family  meeting  waa  held. 

They,  tbe  family  meeting,  fixed  the  value  of  the  property,  assisted 
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bj  the  report  of  experts,  and  recommended  a  private  Bale  to  effect  a 
partition. 

The  proceedings  of  the  family  meeting  were  approved  by  a  jadg- 
meat  of  the  conrt.  Mrs.  Harriet  A.  Johnson,  in  her  individual  ca- 
pacity, and  acting  also  as  tntrix  of  her  minor  childron,  under  authority 
ot  this  judgment,  sold  the  property  at  private  sale  to  Mrs.  Mary  R«n- 
tnria.  In  1880  Mrs.  Reutnrla  sold  it  to  Mrs,  Ellen  Markey;  widow  o( 
John  Johnson. 

After  the  death  of  Mrs.  Harriet  A.  Johnson,  who  was  the  wile  of 
Unge  at  the  time  of  her  death,  Mrs.  Ellen  Markey,  widow  o(  John 
Johnson,  signed  a  deed  containing  the  following  declaration : 

"That  though  said  porchaee  was  made  in  her  name,  that  said 
property  then  and  always  has  belonged  to  Mrs.  Harriet  Augusta 
Johnson,  then  the  widow  of  James  Wilson  and  afterward  wife  of 
Henry  J.  Lange,  and  that  this  appearer  never  had  any  interest  in,  or 
claims  to,  on  or  against  said  property,  but  the  title  thereto  was  sim- 
ply placed  in  her  name  as  a  matter  of  convenience." 

THE    DBOJ.ABA'tlONB    CONTAINBD    IN    THE    DBBD     OP    ACENOWLBDO- 
MBNT  DO  NOT  AF7ECT  THE   PRBCHDINQ  TITLB. 

The  title  passed  regularly  from  Mrs.  Harriet  A.  Wilson  (formerly 
Htb.  Johnson  and  subsequently  Mrs.  Lange)  persoually  and  as  tutrix 
to  Mrs.  Benturia. 

The  records  do  not  disclose  any  irregularity  in  the  title  from  the 
former  to  the  latter.  It  was  absolutely  the  properiy  she  sold  to  Mrs. 
John  Johnson.  This  authentic  deed  of  her  a^ent  was  dated  the  80th 
of  September,  1880,  transferring  the  property.  Mrs.  John  Johnson, 
for  reasons  not  explained,  in  1890,  after  the  death  of  Mrs.  Harriet  A. 
Lange,  placed  a  title  of  record  recognizing  the  ownership  as  being  In 
her  snccesBion. 

Counsel  for  the  defendant  in  rule  argues  tliat  the  ackuowledgment 
ot  Mrs.  John  Johnson  had  the  effect  ot  reinvesting  the  ntinors  with 
the  ownership  ot  half  of  the  property. 

Her  declarations,  in  her  deed  to  the  succession,  of  themselves, 
wit  out  any  other  fact  or  clrcamstance  going  to  show  simulation  and 
trand  in  the  proceedings  preceding  the  title  ot  Mrs.  Renturia,  did 
not  have  the  effect  of  clouding  the  latter's  title  to  the  property. 

She,  Mrs.  Renturia,  paid  for  it  a  fuU  and  fair  consideration  and  sold 
it  lor  a  clearly  expressed  amount. 
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During  ten  years  Mrs.  Renturta  was  the  unqneationed  owner  of  the 
property. 

It  does  not  appear  that  her  vendee  had  any  right  on  the  property. 

She,  Mrs.  Renturia,  was  a  stranger  to  the  declaration  her  vendee 
chose  to  make. 

Those  declarations  bind  Mrs.  John  Johnson,  bnt  they  have  not  the 
eOect  of '  destroying  the  right  of  her  vendor,  Mrs.  Renturia,  the 
former  owner. 

The  property  in  the  soil  was  in  her  name,  and  that  fact  must  con- 
tinue unaffected  by  any  ex  parte,  unexplained  declarations  of  her 


The  title,  by  the  acknowledgment  of  Mrs.  Johnson,  having  passed 
to  the  succession  of  Mrs.  Harriet  A.  Lange,  it  was  subject  to  sale  for 
the  payment  of  the  debts  of  the  succession. 

Her  heirs,  the  Wilson  children,  have  no  interest  in  the  property. 
It  was  owned  exclusively  by  the  succession. 

The  administrator  applied  to  sell  this  property  to  pay  the  debts. 

The  adjudjcatee  (defendant  and  appellee)  has  acquired  title  under 
the  adjudication  of  propierty  of  the  succession. 

The  property  is  considered  as  belonging  to  the  succesBioD  and  not 
to  the  minors.  State  vs.  Judge,  17  L.  500;  Succession  of  Ira  Smith, 
S  An.  107;  Succession  of  Fluker,  32  An.  292;  Towle  vs.  Weeks, 
7  L.  312. 

THE   BBCUKITY  THE  TUTOR  SHOULD   I 


For  bis  protection  as  owner  as  well  as  for  the  protection  of  the 
minors,  we  have  considered  all  the  proceedings,  and  to  the  end  that 
theprotection  be  complete,  we  notice  exproprio)notu,the  insufficiency 
of  the  tutor's  security,  in  order  that  proper  remedy  may  be  applied. 

From  the  records  we  glean  that  the  administrator,  who  applied  for 
this  rule,  and  who  is  also  the  tutor  of  James  Wilson's  minor  children, 
has  not,  in  so  far  as  appears  on  the  face  of  the  papers,  fuTDished 
bond  as  tutor  in  the  amount  required. 

It  was  made  evident  in  these  proceedings  that  it  was  to  the  in- 
terest of  all  concerned  to  sell  the  property. 

The  adjudication  will  now  be  followed  by  a  deed  and  the  payment 
of  the  price. 

Having  thus  affirmed  the  validity  of  the  title,  we  feel  compelled  to 
state  that  the  tutor  must  comply  with  the  law  regarding  security  be 
should  furnish,  before  he  can  be  permitted  to  receive  the  aiaouut  of 


w" 
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the  sale  doe  by  the  ad]adicatee.  The  tator,  in  the  first  place,  ex- 
ecuted a  tutor's  bond  in  the  Bam  of  one  tbouaand  dollars.  This  was 
not  safflcient  if  the  record  is  taken  as  a  basis. 

Sabseqnentlf  he  famished  a  special  mortgage  in  lien  of  this  bond. 

The  property  mortgaged  was  appraised  at  two  thousand  five 
hnndred  dollars,  being -twentj- five  per  cent,  more,  it  is  alleged,  than 
the  amonnt  to  which  these  minors  are  entitled. 

The  inventories  made  and  the  facts  appearing  of  record  are  proof 
that  the  secnrity  (In  the  present  condition  of  affairs  and  the  unset- 
tled state  of  the  rights  of  the  minors)  is  not  In  amonnt  twenty-flve 
per  cent,  over  and  above  their  claims. 

The  price  of  the  property  adjudicated  to  the  plaintiff  in  rule,  in 
this  case,  la  fonr  thousand  nine  hundred  and  Bfty  dollars. 

Of  this  amonnt,  possibly  tbe  minors  own  half. 

There  is  other  property  in  which  they  have  at  least  a  residaary 
interest.  It  may  be  that  there  are  debts  to  be  deducted  which  will 
reduce  their  clfums.     Of  this  we  have  no  evidence  before  us. 

Until  a  sattstactory  showing  is  made,  and  such  security  is  ^ven  as 
will  prove  acceptable  to  the  District  Court,  the  pnrchaie  price  of  the 
property  involved  in  this  case  must  remain  in  the  immediate  control 
of  that  conrt. 

We  know  that  our  learned  brother  of  that  court  will  briim;  to  bear 
thongbtfol  and  wise  discretion  to  amply  protect  these  minors. 

The  title  in  this  case  is  not  dependent  upon  the  sufficiency  of  the 
security  offered  to  protect  the  minors,  for  another  remedy  iies  for 
the  protection  of  the  minors. 

But  the  law  is  always  zealons  for  the  protection  of  the  interests  of 
minors,  and  courts  are  not  inclined  to  withhold  their  equity  powers 
when  needfnl  In  their  behalf. 

Id  rendering  judgments,  conditions  may  be  included  as  may  be 
eqnftable  to  shield  them,  and  at  the  same  time  protect  those  who 
become  owners  of  property  in  which  they  have  a  residuary  interest 
from  other  litigation. 

The  many  decisions  classed  under  the  head  notes  "  Conditions  of 
Judgment"  and  "Equity"  by  Mr.  Hennen,  in  his  digest,  establish 
broad  grounds  In  support  of  equitable  principles. 

They  support  the  correctness  of  our  conclusion  in  this  case, 
in  reqniring  ex  offleio  that  the  tutor  shall  furnish  additional  security 
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If  farther  Btatements  prove  that  the  facte  r^arding  amounts  due 
them  are  as  appear  at  this  time  in  the  record  of  appeal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  afSrmed,  and  it  is  further 
ordered  that  the  minors'  rights  be  protected  by  inquiry  in  the  mat- 
ter of  the  tutor's  secnrity,  in  accordance  with  preTionsly  expressed 
views,  and  that  appellee  pay  the  coats  of  appeal. 

No.  11.866. 
St.  Charles  Stbeett  Railboad  GoiiPAifT  vs.  O.  A.  Fairez. 

A  penon  against  whoae  property  a  JudlQlal  mortgBge  waa  recordeil  aoquired  ai 

forced  belr  an  undivided  ooe-thlrd  in  a  Rucceaslon.  In  an  net  ol  aompronilie  *ht 

traDBfeired  her  undivided  one-tblrd  interest  to  the  instituted  heir  and  owner  of 

the  remalnlDg  [wo-tbird  Interest. 
The  property  being  Immovable  the  plaintiff,  a  judgment  creditor,  iuatituted  (be 

hypotbecair;  action  against  the  purchaser  and  ttiird  possessor  of  the  undlTlded 

one-third. 
The  recorded  JadgmBnt  against  the  heir  affected  the  mortgageable  property  >hu) 

owned  to  the  amount  of  the  midirnm. 
The  .properly  aubject  to  the  mortgage,  though  traneferred  to  the  third  possessor 

by  the  beir,  is  not  free  Iioin  all  claims  of  the  auoceHslon  If  it  be  Ihoim  thai  it 

waa  affected  by  a  mortgHge  at  tbe  time  of  tbo  transfer,  but  that  tht>  Instituted 

heir  bought  ft  as  not  being  subject  to  any  Judicial  mortgage. 
It  la  claimed  that  the  beIr  and  debtor  to  the  plaintiff  was  indebted  In  a  large 

amount  to  her  late  daughter,  from  wbotn  she  lnlierlted. 
The  compromise  was  made  with  the  (bird  possessor  and  only  co-heimpon  tbs 

basis  of  the  alleged  indebtedness  of  (be  mother  and  forced  heir,  who  Is  plain 

tifl'B  debtor. 
The  Judicial  mortgage  creditor  Is  not  benefited  by  tbe  compromise  raade  between 

tbe  forced  belr  and  tbe  Instituted  taeir,  nor  should  Its  Interests  as  Judicial  mort- 
gage creditor  be  prejudiced  thereby. 
To  establish  ilie  rlgbt  of  tbe  judicial  mortgage  creditor,  the  amounts  tor  which  Che 

indebted  heir  and  Judicial  mortgage  debtor  Is  accountable  should  be  deducted 

from  the  gross  acllve  aisets. 
Tbe  residuum  accruing  to  the  belr  In  the  Immovable  property  will  be  affected  by 

tbe  Judicial  mongage. 
Flalntilf  oan  have  no  better  right  In  tbe  property  than  his  debtor,  unless  he  oaa 

show  some  fraud  or  colluslou  by  which  his  rights  have  been  impaired. 
QuDiuf  the  compromise  and  tbe  transfer  of  the  properly  tbe  original  judgment 

claim,  if  valid,  remained  on  tbe  property  and  during  the  time  prescription  did 

not  affect  the  Judgment. 
The  con  si  deration  that  entered  into  the  contract  of  compromise  must  be  proved  and 

the  raidttum  cstabllHbcd  by  proceedings  required. 
To  Ihat  end  the  judKnient  appealed  from  Is  annulled  and  tbe  case  la  remanded  to 

be  tried  In  acenrdance  with  tbe  views  expressed. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleane. 
King,  J. 


NEW  ORLEANS,  MAY,  1894.  102S 

Ballroad  Co.  va.  Falrez. 
H.  H.  HaU  Attorney  for  PlaiDtUF  uid  Appellee : 

Whan  a  person,  agidnst  wboee  future  property  ]ndicial  mortgagee  are 
recorded,  acquires,  as  forced  Iielr,  an  nndivided  one-tUrd  In  and 
to  a  encceBsion,  largely  composed  of  real  estate,  and  In  order  to 
avoid  the  mortgages,  sells  her  said  interest  in  said  snccession 
before  liquidation  thereof,  the  purchaser  who  buys  with  full 
knowledge  of  the  facts,  and  who  is  a  party  to  the  euccesslon 
proceedisKS,  can  not  set  up  as  a  defence  that  the  succession 
was  not  liquidated,  and  that  the  mortgages  did  not  attach 
by  reason  of  the  failure  of  the  parties  to  partition  the  property 
thereof. 

la  such  case  the  purchaser  and  seller  having,  by  their  voluntary  and 
tortious  act,  prevented  the  liquidation,  the  hypothecary  action 
will  lie  against  the  former. 

A  consent  judgment  of  a  person  against  her  former  tutor,  rendered 
without  account  and  proof,  is  null.  16  An.  225;  88  An.  3G;  5 
An.  499;  29  An.  682;  80  An.  1192;  87  An.  SD3. 

Such  a  judgment  Is  prescribed  by  ten  years,  and  when  not  revived 
can  not  be  considered. 

Such  a  judgment  not  recorded,  even  if  valid,  could  not  prime  a  judi- 
cial mortgage  duly  recorded. 

Such  a  consent  judgment  has  no  effect  [gainst  third  persons. 

Albert  Voorhiea  Attorney  for  Defendant  and  Appellant: 
Mort^iai^  presupposes  tbat,  at  the  time,  the  debtor  is  the  owner  of 
tbe  specific  property,  upon  which  the  creditor  claims  his  right. 
A  succession  is  an  entirety,  including  all  properties,  righte,  debts  and 
charges.    The  heirs  inherit  undivided  shares  in  the  succession  as 
an  entirety,  but  are  not  at  once  vested  with  absolute  r^ht  of 
ownership  of,  or  dominium  over  each  specific  piece  of  property 
inventoried.     Their  Hgbts  are  ultimately  determined  by  regular 
course  of  administration  or  partition. 
"  A  creditor  of  the  heir,  or  of  one  of  tbe  heirs,  can  not  seize  and  sell 
the  title  and  right  of  his  debtor  to  a  specific  part  of  the  property 
by  him  inherited;  the  seizure  must  be  for  the  whole  of  his  said 
rights,  as  well  as  the  charges,  with  whicb  they  are  burdened," 
Mayo  vs.  Stroud,  12  R.  108. 


SUPREME  COURT  OP  LOUISIANA. 


An  heir  in  indivision  may  mortgage  his  andiTided  eTentoal  interest 
in  epeciflc  property  of  the  estate;  but  the  mortgage  ie  not  valid 
de  prtEaenti;  and  the  mortg^ee  takes  tlie  mortgage  cum  tmere, 
tor  what  it  may  ultimately  be  worth, 

^'  An  entire  Bucceaaion,  disregarding  the  elements,  which  enter  into 
its  composition,  is  not  an  object  susceptible  of  mortgage." 
Voorhies  vs.  DeBlanc,  12  An.  864.  Held:  that  the  judgment 
against  one  of  the  heirs  did  not  give  him  a  judicial  mortgage  on 
the  heir's  share  in  the  immovables  of  the  succession. 

"*'  Tbe  widow  in  community  can  not,  while  the  succession  is  still 
under  administration,  and  before  its  debts  are  paid,  and  her 
residuary  interest  thus  definitely  ascertained,  execute  a  valid 
mortgage  on  ber  undivided  half  of  any  specific  property  of  the 
succession.  >  •  •  How  can  she  pick  out  a  paxticDlar 
piece  of  property,  or  several  pieces,  and,  assuming  that  the  sale 
of  it,  or  tbem,  will  not  be  necessary  to  pay  the  debts,  appro- 
priate an  undivided  half  to  herself,  and  mortgage  it  as  her  own 
absolutely?"    Gestae  vs.  Florane,  81  An.  493. 

'J9ach  a  mortgage  "  can  have  no  effect  beyond  her  actual  interest  de- 
terminable upon  a  settlement  of  the  community."  Palmer  vs. 
Dickson,  8?  An.  91G. 

The  judicial  mortgf^^  against  Widow  Schiller  would  certainly  attach 
to  any  specific  property  allotted  to  her  in  the  partition  of  the 
estate;  but  not  otherwise. 

In  tbe  partition  of  the  succession  no  real  estate  was  allotted  to  her, 
but  her  share  was  allotted  by  a  payment  of  money  aad  a  remis- 
aion  of  the  debt  due  by  her  to  the  succession,  which  debt  in 
reality  amounted  to  more  than  double  the  rest  of  the  assets, 
while  her  interest  as  an  heir  was  only  one-third  of  the  succes- 


The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  Plaintiff  instituted  this  hypothecary  action  to  enforce 
tbe  payment  of  a  judicial  mortgage  he  claims  on  one  undivided  third 
of  certain  property  in  the  posseBsion  of  the  defendant. 

Plaintiff's  jndgmentB,  amounting  to  three  thousand  dollars,  were  ob- 
tained in  1883,  and  duly  recorded  in  May  of  that  year. 

In  1881  Mrs.  J.  B.  Schiller,  against  whom  these  judgments  were 
obtained,  made  a  partition  and  partial  settlement  with  her  children. 
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to  whom  ebe  vas  Indebted  aa  tutrix ;  tbe  act  of  partition  showa  the 
uqniBition  of  the  property  on  wUcb  plaintiff  claims  a  Judicial  mort- 
gage by  Mary  A.  Schiller,  wife  of  O.  A.  Pairex. 

In  1881,  after  tbe  partition  and  partial  settlement,  Mrs.  O.  A.  Fairex 
broDgbt  salt  a^inst  her  mother  for  an  account,  and  in  default  of  an 
sceonnt  for  thirty  tbonsand  dollars  and  Interest. 

Judgment  was  pronounced  in  her  favor  for  that  amount,  being,  the 
jadgment  recites,  proportion  of  rents  and  reyennes  of  the  commn- 
nity  property  held  in  common  by  defendant  with  her  husband,  John 
B.  Schiller,  and  due  to  the  plaintiff. 

In  Angnst,  1884,  Mrs.  Mary  E.  SchlUer  bequeathed  the  undivided 
two-tbirds  of  the  property  to  0.  A.  Fairex,  the  disposable  portion; 
utd  her  mother,  Mrs.  J.  B.  Schiller,  inherited  the  remaining  one- 
third  as  forced  heir. 

The  will  included  two-thirds  of  the  Judgment  obtained  by  the  tes- 
tatrix against  her  mother  In  1881. 

'Hie  propetty,  including  the  Judgment,  were  inventoried  in  tbe 
raccesBion  of  the  testatrix. 

In  1887  Mrs.  J.  B.  Schiller  brought  suit  to  annul  the  will  of  her 
daughter,  Mrs.  O.  A.  Fairex,  and  one  of  the  allegations  was  that 
the  judgment  obtained  by  her  daughter  against  her  was  not  real, 
tboDgh  it  existed  in  fact. 

In  1888  Mrs.  J.  B.  Schiller  consented  to  a  judgment  malnt^Ding 
her  daughter's  will,  and  transferred  to  O.  A.  Falrez  her  undivided 
one-third  interest  aa  forced  heir  in  the  property,  on  which  plaintiff 
claims  a  Judicial  mortgage. 

Fturex,  the  transferee,  paid  Mrs.  J.  B.  Schiller  and  her  twodaugh- 
ten,  Mrs.  Henley  and  Mrs.  Rollings,  the  sum  of  thirty-five  hundred 
dollars. 

Alt  three  are  parties  to  the  act  "to  componnd,  compromise  and  ad- 
inst  their  differences  upon  the  terms  and  in  tbe  manner"  declared  in 
the  act. 

0.  A.  Fairex,  as  instituted  heir  of  hie  wife,  Mary  E.  Schiller,  in 
addition  canceled  and  annulled  the  judgment  of  thirty  thousand  dol- 
lars obtained  by  bis  wife  t^ainst  her  mother,  Mrs.  J.  B.  Schiller. 

In  the  deed  it  is  declared  that  the  judgment  is  canceled  by  O.  A. 
Falrez  "in  consideration  of  said  above  compromise." 

Upon  these  facts  judgment  was  rendered  in  favor  of  the  plaintiff, 
condemning  him  to  deliver  the  property  or  pay  the  amount. 
65 
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From  the  judgment  the  third  proaBeasor  prosecotes  this  ap)>e^. 
Two  qaestiouB  preaent  themaelvea: 

1.  Doea  plalntifl'a  jndgment^&ffect  the  propertj'  ot  the  detendant 
or  eecnre  » judicial  mortgage? 

2.  Does  it  precede  all  claims  in  rank,  and  can  the  property  be  held 
subject  to  plaintiff's  jadicial  mortgage  without  regard  to  any  pre- 
existing indebtedness  of  Mrs.  J.  B.  Schiller  to  the  defendant  which 
entered  into  the  act  ot  compromise  ot  1888  between  her  and  Fairei? 

THE  JUDICIAL  MORTOAOB. 

In  answering  the  first  question  our  atteation  la  arrested  by  the 
leading  case  of  Voorhles  vs.  DeBlanc,  12  An,  864,  cited  by  defendant'! 
counsel,  in  which  it  waa  decided  that  an  entire  ancceeslon, disregard- 
ing the  elements  which  enter  into  ita  comptoaition,  can  not  be  mort- 
gaged. 

It  is  ai^ed  in  behalf  of  the  defendant  that  the  debtor  to  plaintiff, 
Mrs-  J.  B.  Schiller,  did  not  acquire  the  specific  property  on  which 
plaintiff  claima  a  mortgage.  That  the  mortgage  did  not  attach  for 
the  reason  that  no  aettlement  waa  made  and  no  partition.  That  ahe 
could  not  have  dominium  over  the  property  pending  the  adminiatra- 
tion.  That  the  heirs  loberited  the  succession  as  an  entirety  to  be 
partitioned. 

Such  being  defendant's  appreciation  of  the  facts,  we  are  referred 
by  bis  coDusel  to  several  decisions  in  line  with  the  decision  before 
mentioned  as  applying. 

It  would  be  going  beyond  what  is  called  for  by  the  facta  in  this  case, 
to  express  an  opinion  regarding  the  principle  announced  in  the  Voor- 
hiea-DeBlanc  decision. 

In  the  case  of  Tnreaux  vs.  Gex,  Administrator,  21  An.  253,  this 
Court  said  that  the  mortgage  resulting  from  the  recording  of  a  judg- 
ment attaches  to  the  heirs'  portion  of  inherited  immovable  property, 
and  that  the  enforcement  of  such  mortgage  is  dependent  npon  the 
final  settlement  ot  the  succession. 

The  Court  adds;  "  Some  doubt  is  created  by  the  deciaioo  of  the 
majority  of  the  Court,  but  that  a  careful  examination  of  the  case  will 
show  that  the  point  was  not  decided  nor  directly  presented." 

From  Smith  &  McKenoa  vs.  Charles,  27  An.  504,  we  quote: 

' '  The  recording  of  a  judgment  against  an  heir  was  held  to  affect  all 
the  mortgageable  property  thus  owned  by  such  heir." 
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We  qaote  from  tbese  deciaione  to  eatabllsh  that  It  has  never  been 
held  that  tbe  belr's  portion  is  not  affected  by  a  mortgage  against 
turn.  The  conditions  being  that  tbe  enforcement  of  the  mortgage  is 
dependent  apon  a  partition  and  final  settlement  of  the  succession. 

In  the  case  at  bar  the  mortgage  debtor  was  in  poaseBsion  of  the 
OQdivided  third  of  the  lota  inherited  from  her  daoghter,  and  there 
was  in  effect  a  partition,  a  final  settlement  of  the  act  of  compro- 
mise; bat  It  did  not  remain  aa  intended  by  the  parties. 

She  transferred  a  third  of  the  property  to  tbe  co- proprietor,  the 
inatitated  beir. 

The  contention  of  the  porchaser,  Pairex,  at  this  time,  is  that  it 
never  passed  ont  of  the  sncceasion  of  the  testator. 

This  position  is. not  tenable,  for  he  baa  acknowledged  in  a  notarial 
act  of  transfer  that  Mrs.  Schiller  was  in  posseaslon,  and  that  she 
owned  tbe  property  be  acquired  from  ber.  The  defendant  having 
acknowledged  that  she  bad  the  right  to  seU,  the  legal  sequence  Ib 
otmouB  that  the  jadicial  mortgage  attached. 

The  power  to  alienate  incladed  tbe  power  to  mortgage. 

The  case  is  at  least  one  remove  from  tbe  DeBlanc-Voorhles  case 
and  other  decisions  in  pari  materia  in  which  the  issue  related  to  prop- 
erty that  bad  not  psased  from  the  succession  to  each  heir  in  propria 
nomine,  but  bad  remained  unsettled  as  an  entire  succession.  In  tbe 
case  Duder  conaideration  the  property  had  passed  to  the  heir  with 
the  consent  of  tbe  inatitated  beir  and  co-owner,  who  bought  from  the 
debtor,  Mrs.  J.  B.  Schiller. 

The  property  is,  beyond  all  qaestion,  in  bis  poaaesaion  as  owner. 

Such  being  the  fact,  he  is  without  right  to  have  it  considered  aa  in 
the  poasession  of  the  succession  of  hie  late  wife  and  never  to  have 
been  in  possession  of  her  mother,  as  owner  and  heir,  from  whom  he 
acquired. 

Aa  plaintiff's  Judicial  mortgage  attached,  it  devolves  upon  us  to  pass 
upon  the  second  point  involved,  and  suggested  by  the  question  relat- 
ing to  the  indebtedneas  of  Mrs.  Schiller  to  ber  daughter,  and  Ita  effect 
upon  plaintiff's  claim. 

She  was,  it  is  contended  by  defendant,  a  debtor  in  a  large  amount, 
and  in  consequence  not  entitled  to  any  portion  of  the  estate. 

Further,  that  after  the  settlement  of  the  amount  due  ahe  woold 
have  remained  indebted  to  the  sncceasion;   that  ber  creditor,  the 
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pltdntilT,  could  not  acquire  any  right  upon  the  property  before  a  set- 
tlement had  been  made. 

In  answer  to  this  contention  of  the  defendant,  the  plaintiff  ai^es 
th»t  she  Bold  her  undivided  third  interest  to  the  property  to  the 
third  poeseesor,  Fairez,  and  thereby  rendered  it  impossible  to  make 
a  settlement. 

The  compromise  was  made  between  plaintiff's  debtor  and  the  third 
possessor  on  the  basis  of  an  alleged  indebtedness  of  the  former  to 
tbe  latter,  amonnting,  they  declared,  to  thirty  thousand  dollars,  for 
revennea  and  collections  and  a  cash  consideration. 

The  judicial  mortgage  creditor  should  not  thereby  gain  an  sd- 
vantage,  nor  should  Its  interest  as  a  mortgage  creditor  be  thereby 
prejudiced. 

Plaintiff  can  have  no  better  right  in  the  property  than  bis  debtor, 
unless  he  can  show  some  fraud  or  collusion  by  which  his  rights  have 
been  impaired. 

It  seems  to  us  that  the  encumbrance  on  the  property  shoold  be 
established  by  reference  to  the  condition  existing  at  the  date  of  the 
transfer. 

That  the  act  of  compromise  and  settlement  does  not  extingnish 
pre-existing  rights  to  the  benefit  of  the  judicial  mortgage  creditor, 
unless  it  conttdns  declaration  to  that  end  of  snch  a  character  that  it 
is  absolutely  binding  forever. 

If  there  was  an  amount  due  by  Mrs.  J.  B.  Schiller,  it  was  an 
amonnt  for  which  her  interest  in  the  estate  of  her  daughter  was  ac- 
countable. The  two  claims — that  of  the  succession  as  a  creditor  and 
that  of  Mrs.  Schiller,  as  a  forced  heir  of  her  daughter,  were  subject 
to  adjustment  and  settlement  in  the  process  of  settlemeat  of  the  lat- 
ter'8  Huc  cession. 

The  mortgage  of  plaintiff  could  attach  only  to  the  Teeiduum  after 
settlement. 

The  act  intended  as  a  compromise  effected  the  settlement  of  tbe 
succession  by  a  showing  between  the  parties  that  Mrs.  Schiller,  be- 
cause of  her  indebtedness  to  the  succession,  had  no  interest  in  tbe 
property,  save  pioBBibly  as  to  the  amount  cash  paid  to  her  by  the  in- 
stituted heir,  Fairex. 

If  tbe  compromise  is  not  of  binding  effect,  as  to  the  claims  of  third 
persons,  and  does  not  protect  the  defendant  against  plaintiff 's  jndi- 
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clal  mort^^age,  the  condition  prior  to  the  compromise  should  be  re- 
stored. 

As  to  that  portion  of  the  thirty-flve  hundred  dollars  paid  to 
her  as  an  additional  consideration  tor  the  compromise.  There  ie  an 
appearance  of  additional  value  of  Mrs.  Scbiller'a  interest  in  the 
property  inherited  by  her  over  and  above  her  indebtedness. 

If  there  was  an  additional  valne  fixed  by  detenifant,  it  may  be  that 
the  mortgage  of  plaintiff  to  that  extent  attached  to  the  propterty. 

As  the  case  must  be  remanded  for  another  trial,  we  formulate  our 
first  impressions  on  this  pioint — that  is,  refcarding  the  efFect  of  the 
cash  paid  as  an  additional  consideration,  and  leave  that  particular 
question  open  tor  future  determination. 

JUDOUBNT  BY  CONSENT. 

The  plaintiff  contends  that  the  Judgment  ot  thirty  thousand  was  a 
consent  jadgment. 

We  do  not  think  that  we  are  authorized,  in  these  proceedings,  in 
which  the  judgment  Is  not  attacked,  to  pass  upon  its  validity  and 
decree  that  it  has  no  binding  force. 

On  the  face  of  the  papers  it  does  not  appear  that  it  was  a 
consent  judgment,  and  that  it  was  without  consideration.  It  was 
treated  in  different  transactions  as  a  judgment  having  consideration, 
except  In  a  petition  in  which  the  jadgment  debtor  alleged  that 
it  was  without  consideration. 

The  declaration,  unconnected  and  of  itself,  does  not  affect  what- 
ever right  the  jadgment  creditor  had. 

The  rights  of  both,  plaintiff  and  the  third  poBSeasor,  are  reserved — 
the  former  to  attack  and  the  latter  to  present  all  legal  pleas  in 
defence. 

PREaCRIPTION. 

The  plaintiff,  as  an  additional  ground  against  the  judgment  of  de- 
fendant against  Mrs.  Schiller,  pleads  the  prescription  ot  ten  years. 

The  ten  years  had  not  elapsed  at  the  date  of  the  compromise  in 
1888. 

With  reference  exclusively  to  prescription  vei  won. 

We  think  that  the  judgment  having  entered  into  the  compromise, 
entered  into  to  settle  the  rights  of  the  parties,  that  It  escapes  from 
the  effects  of  the  plea  during  the  suspension  which  follows  the  com- 
PTomise ;  that  it  not  settled  as  intended,  it  was  not  subject  to  the  plea. 
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That  queelioD,  id  so  far  as  relates  tore-inecriptioD,  was  passed  upon 
and  determined  in  the  case  of  New  Orleans  Insurance  Association  tb. 
Lebranche  etal.,  31  An.  844. 

Interpreting  Art.  3409  of  the  Civil  Code,  Justice  White,  tor  the 
Court  said :  "  The  servitudes  and  incorporeal  rights  which  the  third 
posaeeeor  hiilda  on  the  property  before  hie  possession  of  it  are  re- 
vived after  his  relinquishment,  or  after  the  sale  under  execution 
made  upon  him. 

"  Under  this  umambiguous  provision  were  Montegut  evicted  by  the 
benevolence  of  the  law-maker  would  come  the  restitutio  ad  integrum. 

"  The  annulment  or  rescission  of  the  sale  would  have  the  effect  oF 
placing  the  parties  in  the  position  they  held  before  the  sale,  each 
party  being  restored  to  the  rights  he  then  had,  and  abandoning  those 
which  had  ineffectually  been  transported  to  him,"  and  citing  Larom- 
biere,  Vol.  2,  p.  286,  and  Solon,  Vol.  1,  p.  62,  in  support. 

"  These  principles  are  the  outcome  of  natural  justice,  and  are  dic- 
tated by  the  wise  motive  that  courts  may  not  be  made  the  instru- 
ments of  injustice  by  lending  their  aid  to  enrich  one  man  at  the  ex- 
pense of  another." 

Particularly  with  reference  to  re -inscription  the  Court  in  that  case 
holds:  "We  can  not  take  one  provision  of  the  law,  that  which  dic- 
tates re -inscription,  and  abandon  every  other,         ■         *         • 

"The  rights  being  fixed,  the  reason  for  inscription  ceases.  It  would 
be  indeed  an  inequitable  system  which  would  allow  a  creditor,  whose 
rights  against  the  proceeds  would  entitle  him  to  nothing,  lo  lie  in 
wait  for  the  unsuspecting  owner  and,  when  the  useful  time  for  re- 
inscription  had  passed,  take  by  way  of  action  in  nullity  that  which 
he  could  not  have  attained  by  the  timely  assertion  of  his  rights." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  ia  hereby  annulled,  avoided  and  reversed. 

That  plaintiH'B  mortgage,  resulting  from  the  recording  of  the 
jndgment  against  the  forced  heir,  Mrs.  Schiller,  attaches  to  ber  por- 
tion subject  to  prior  debts. 

That  the  amount  of  the  indebtedness  of  Mrs.  J.  B.  Schiller  to  the 
succession  of  her  daughter,  Mary  B.  Schiller,  be  ascertained  and 
fixed. 

That  the  residuum  be  legally  established,  if  any,  by  reference 
to  her  indebtedness  and  by  required  proceedings. 

Of  the  thirty-five  hundred  dollars  cash,  in  compromise  of  1888, 
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the  amoant  paid  hj  O.  A.  Fairax  to  Mrs.  J.  B.  Schiller,  and  what- 
ever effect  that  payment  may  have  on  the  valne  of  the  resldnnm  is 
reserved  for  fntnre  declBion. 

That  the  caae  be  remanded,  to  be  tried  in  accordance  with  the 
views  herein  ex  pressed . 

The  rights  of  the  parties  to  amend  their  pleadings,  so  as  to  set 
forth  all  their  claims  and  pleas,  are  reserved. 

That  appellee  pay  costs  of  appeal. 

Oh  Application  fob  a  Rehbariuq. 

Brbadz,  J.  In  his  application  for  a  rehearing  the  defendant  and 
appellant  asks  that  certain  rixhts  he  reserved,  or,  in  the  alternative, 
that  a  rehearing  be  granted. 

We  can  not  conceive  that  any  farther  reservation  need  be  made, 
or  tliat  a  rehearing  should  be  granted. 

We  have  decided  that  plaintiff's  recorded  judgment  against  the 
heir,  Mrs.  J.  B.  Schiller,  affected  the  mortgageable  property  to  the 
e2t«nt  of  the  residuum. 

We  certainly  have  not  prejudged  any  issue  which  will  tie  in  the 
way  in  ascertaining  whether  or  no  there  is  a  residuum. 

Her  rights  and  her  liabilities  as  an  heir  and  as  a  debtor  to  her 
daughter's  succession  mnst  be  established ;  all  indebtedness  proved 
and  chargeable  mnst  be  charged. 

No  point  passed  upon  increases  or  lessens  those  rights  or  liablU- 

They  are  absolutely  unaffected  by  our  decree. 
Rehearing  refused. 


F  LocisiAMA  VB.  The  People's  Slauqhtebhuuse  and 
Refbioekatinq  Company. 

Jnapeclor.  wtcli 

nd  proTidlug  [or 

bl>  tees,  IB  DOt  !□  coiilllcc  with  Art.  16  oC  tbe  Con  8  ti  tut  [on,  becaiiae  the  act  pro- 
lesaes  to  amend  a  leglalative  not  embodying  the  cbarler  o[  a  corporation— the 
propoBecI  amendineat  belni;  Jmniaterla]  and  tlie  ct  axaalled  being  valid  l[  the 
proposed  amendment  Is  stricken  oul. 
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Nor  vlU  suah  net  relatlog  altogether  to  tbe  inspection  ol  aalmala  Intended  tor 
human  food  be  deemed  lo  include  more  than  one  subject  In  violation  ot  An.  V 
of  the  ConBtltutiou,  because  it  professes  to  smend  a  prior  aot  on  the  sabjecl  of 
inspection,  the  act  assailed  being  eotlrely  sutHcient  to  effect  its  objecl  if  tbc 
proposed  amendment  bad  not  been  inserted. 

The  title  to  charge  the  Board  ot  Health  with  the  supervision  ot  tbe  inspection  ot 
stock  to  be  alangbtered  for  bumsn  food  covers  tbe  appointment  ot  an  laspectoi 

Not  does  aucb  an  aot  for  the  inspection  of  stock  throughout  the  State  pegutre  pre- 
vious Dotice  under  Art.  13  ot  the  Constitution. 

The  authority  conferred  by  Art.  249  of  Clie  Constitution  of  the  State  on  manicipil 
corporations  and  parishes,  to  regulate  within  their  limits  tbe  slaughtering  ol 
animals  for  human  tooil,  does  not  strip  the  State  of  the  police  power  to  provide 
for  the  appointment  of  an  Inspector  of  all  Bueh  animals  slaughtered  through- 
out the  State,  such  Inspection  to  be  under  Che  supervision  of  the  Board  OI 
Health.  Gooley  on  Constitutional  Limitations,  Chapter  IB,  "Felloe  Power:"  Tbe 
Slaughter  House  Case,  16  Wallace.  36 ;  The  Beer  Case,  9:  tl-  S.  26. 

APPEAL  from  the  Oivil  District  Court,  Parish  ot  Orleans. 
Monroe,  J. 


M.  J.  Cunningham,  Attorney  Qeneral,  (or  the  State. 


Farrar,  Jonas  &  Kruttvihniit  Attorneys  Tor  Charity  Hospital,  Ap- 

pellante : 

Act  No,  87  o(  1888  is  a  valid  inspertion  law.  Tbe  SlaaghterbooH 
Charter  was  baaed  on  tbe  police  power  otj  the  State,  and,  being 
an  exerolse  of  the  police  power,  it  was  not  a  contract,  and  tbe 
Le^slatnro  could  at  any  time  repeal  or  amend  any  part  ot  tbe 
charter.  The  fact  that  part  of  a  title  is  anconstitntlonal  does 
not  make  tbe  whole  law  anconstitational.  State  vs.  Ezinicions, 
83  An.  268;  State  ve.  Crowley,  33  An.  782;  Williams  vs.  LodRe 
of  Masons,  38  An.  620. 

There  is  no  dibtioction  between  this  caae  and  the  anctloueer's  tee  ot 
percentage  on  sales,  which  is  directed  to  be  paid  to  the  Charity 
Hospital,  which  this  Conrt  has  affirmed  in  nttmerons  decIsionB. 
State  TS.  Qirardey,  34  An.  620;  Board  of  Administrators  vs. 
Qirardey,  86  An.  605;  Boye  vs.  Glrardey,  28  An.  713;  Winti  vs. 
Qirardey,  31  An.  381. 


J.  R.  Beckurith  for  Defendants  and  Appellees. 
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The  opinion  of  the  conrt  waa  delivered  by 

Miller,  J.  Tbia  la  an  appeal  from  the  jndgment  of  the  Oivil  Dis- 
trict Conrt  against  the  State  on  its  petition  for  an  injnnction  to 
restrain  defendant  from  slanghterlng  animals  for  human  food,  until 
Inspected  bj  the  State  Inspector  and  the  Inspection,  fees  paid  as  di~ 
rected  by  the  act  of  the  LegislatDre  No.  87  of  1888. 

The  defence  was,  besides  the  exception  of  no  canse  of  action,  that 
the  act  of  1888  is  nnconstltntional  becanse  violative  of  Arts.  29, 
43,  46,  48  and  248  of  the  State  Gonatitntlon.  The  argnment  in  this 
Conrt  in  behalf  of  defendant  is  mfilaly  directed  to  the  asserted  re- 
pngnancj'  of  the  act  to  Art.  248. 

The  prohibition  in  Art.  46  is  against  amending  charters  of  corpora- 
tions. The  act  of  1888  does,  In  its  title,  express  the  purpose  to 
amend  the  Act  118  of  1869,  which,  besides  creating  the  Orescent  City 
Live  Stock  Landing  and  Slaaghterhouse  Company,  was  "  an  act  to 
protect  the  health  of  the  city  of  New  Orleans,"  and  in  its  sixth  section 
provided  for  the  appointment  by  the  Governor  of  an  Inspector  of  Ani- 
mals intended  to  be  slaughtered  tor  hnmanfood.  The  sixth  section  in 
no  sense  formed  part  of  the  charter  of  the  Crescent  Olty  Oompany, 
though  that  company  waa  subjected  to  its  operations.  It  Is  this  sixth 
section  the  act  of  1888  proposes  to  amend,  and  the  change  is  to  ex- 
tend the  inspection  of  animals  to  be  slaughtered,  place  the  inspection 
under  the  supervision  of  the  Board  of  Health,  Impose  certain  addi- 
tional duties  on  the  Inspector,  especially  with  respect  to  the  cleanli- 
ness of  the  slaughterhouse,  and  change  the  disposition  of  inspection 
fees.  An  amendment  of  this  section  is  not  an  amendment  within 
the  purview  of  the  forty-sixth  article.  It  would  be  a  valid  enact- 
ment if  the  title  of  the  act  of  1888  made  no  reference  to  tbe  act  of 
1869,  and  hence  can  not  be  assailed  because  the  title  of  the  act  of 
1888  refers  to  the  act  of  1869. 

We  group,  for  consideration,  the  objections  to  the  act  of  1888  based 
on  Art.  29,  to-wit:  that  tbe  title  to  the  act  does  not  express  its  ob- 
ject, and  that  the  act  embraces  more  than  one  object.  Tbe  pnrpose 
of  tbe  act  was,  as  already  stated,  to  enlarge  the  duties  of  the  Inspec- 
tor of  Live  Stock  so  as  to  extend  to  all  animals  slaughtered  for  hu- 
man food  in  all  slaughterhouses,  and  place  Inspectors  under  the 
supervision  of  the  health  ofBcers,  and  to  make  other  changes  inci- 
dent to  inspection  already  stated.  From  first  to  last  the  act  deals 
only  with  inspection  of  animals  and  the  supervision  under  which  it 
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the  snimftl  is  iutrodnced,  sod  to  appl^  wherever  it  is  carried  within 
the  State,  wonld,  from  the  very  nature  of  sach  a  law,  require  State 
BDthority  tor  its  enforcement.  It  is  not,  therefore,  reasonable  to 
hold  that  it  was  ever  intended  by  the  Gonetltntlon  to  deprive  the 
State  of  all  competency  (or  snch  general  legislation.  All  canons 
of  interpretatEon  are  against  the  presumption  of  the  relinquishment 
ol  the  police  power  existing  in  the  State  (Oooley's  Cons.  Lim. ,  Ohap. 
16;  theSlangbterhoase  Case,  16th  Wall.  36,paBafm).  The  248th  article 
oF  the  Constitatfon  delegates  to  the  parishes  and  municipalities  the 
NgDlationof  the  slaaghteringof  animalswlthin  their  respective  limits. 
It  would  be,  we  tbink,  giving  to  the  "  regnlating  "  a  slgntQcance  far 
beyoad  the  import  of  the  word  it  we  were  to  hold  that  the  State  was 
thereby  deprived  of  all  power  to  pass  an  inspection  law  to  operate 
throDgbont  the  State  ou  animalB  before  they  can  be  slaughtered. 
This  court  has  held  tn  cases  simply  involving  the  location  of 
alanghterbonsea  in  this  parish,  that  this  power  to  prescribe  the  loca- 
tion was  in  the  local  authorities  under  the  article  of  the  Constitution. 
The  court  in  reaching  that  couclusion  used  some  general  language 
with  respect  to  the  supposed  divestitnre  of  the  State  of  its  police 
power  nader  the  Art.  248.  All  that  the  determination  of  the  cases 
requu«d  was  the  adjudication  that  the  location  of  slaughterhouses 
wtw  in  the  parish  or  municipal  authorities.  Any  reasoning  of  the 
conrt  in  those  cases  Is  of  course  controlled  by  the  single  point  at  issue, 
t.  e.  the  location  of  slaughterhouses  (Villavaso  vs.  Barthet,  39  An. 
247;  Darcantel  vs.  Slanghter house  Company,  44  An.  632).  The 
act,  of  1888,  in  question  here  provides  for  the  appointment  of  an 
inspector  to  act  under  the  supervision  of  the  Board  of  Health 
to  inspect  all  animals  slaughtered  for  food  in  the  slaughter- 
bouses  here  and  in  all  other  slaughterhouses  within  the  State.  The 
validity  of  such  an  act  was  in  no  manner  involved  in  the  previous 
decisions  of  this  Court.  lu  so  far  as  the  act  provides  for  the  in- 
spector and  his  fees,  it  was  the  exercise  of  the  general  police  power 
left  in  the  State  untouched  by  Art.  248,  delegating  the  police 
power  only  to  a  limited  extent  to  the  mnnicipalities  and  parishes. 
The  injunction  in  this  case  is  to  prohibit  the  slanghtering  or  per- 
mitting the  slaughtering  of  animals  in  defendant's  slaugbterhoosea 
until  the  animals  are  inspected  and  the  inspector's  fees  paid.  To 
that  extent  we  are  clear  the  act  is  valid.  The  defendant  is  without 
interest  with  respect  to  the  tees,  and  if  there  are   other  questions 
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b«yond  that  presented  by  the  application  for  the  injunction.  It  will 
be  time  enongh  to  meet  them  when  they  arise.  We  have  given 
the  case,  we  believe,  all  the  consideration  it  requires.  The  parties 
are  anxioaa  for  a  speedy  decision,  and,  submitted  as  the  case  has 
been,  at  the  close  of  the  term,  we  have  not  been  able  to  elaborate 
the  opinion,  bat  have  presented  sufficiently,  we  trust,  the  ground  of 
our  decree. 

It  is  therefore  ordered,  adjudged  and  decreed  that,  the  judgment 
of  the  lower  court  be  avoided,  annulled  and  reversed ;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  defendants  be  enjoined 
and  restrained  from  slaughtering  or  permitting  to  be  slaughtered  in 
their  slaughterhouse  any  animal  Intended  to  be  slaughtered  for 
human  food  until  the  same  Is  inspected  by  the  State  Inspector 
and  his  fees  paid,  as  directed  by  the  legislative  Act  No.  S7  of  1888, 
and  that  defendants  pay  costs. 


No.  11,366. 

SUCCBBSIOtf  OP  PlEBBE  LANAUX. 

A  aebtor  wSo  aepoi-JlB  with  a  IhlriJ  party  pledRea  (or  hie  creditor,  presumiilJly 
purchased  with  trual  (unda,  and  wlio  liitoriiiB  the  creditor  of  the  deposit,  who 
ucpepts  the  third  party  as  the  depositary,  loses  control  and  posaeasion  of  said 
p1ed)(e.  The  depositary  holds  the  pledge  lor  the  beutflt  ot  the  pledgee,  Ttml 
the  tliird  party  is  ibe  clerk  ol  tile  pltdgur  docs  not  destroy  the  ellect  o(  tbe 

A. depositor  of  money  lost  or  inlsappropriated  liy  rd  InsolTCDt  depositary  dues 
not  give  the  depotitur  u  general  privilege  on  tlie  estate  ol  the  depositary  lor 
the  return  of  the  money. 

On  Apflicatiom  for  Rkhkaking. 

Delivery  of  the  properly  pledged  to  tbe  credlior,  or  to  the  third  person  to  hold 
possession  for  the  rredllor.  is  indispensable  to  perfect  the  contract  of  pledge, 
and  when  delivered  to  tbe  third  person  he  must,  of  course,  know  of  tbe  Irnal 
and  accept  tbe  obligation  It  imposes,  Clyil  Code.  Arts.  Xl33,  xm,  3161;  Code 
Napoleon,  Art.  ai"6;  Laurent  Droit  Civil,  'JSch  Vol..  p.  1«I,  pars.  <64,  <V0,  IJI.  *9<, 
3i  Monrlin  Eiameu  du  Code  Napoleon,  p,  4lfi,  par.  1218,  Sec.  a;  7th  Boilleui 
Co  ID  mental  re  du  Goge,  p.  IM;  Jones  on  Pledges,  SecB.  23,  27,28,  et«g. 

Heuoe,  no  pledge  Is  accomplished  by  tlie  debtor  oieoutlng  his  note  In  favor  of  his 
creditor,  attaching  bonds  and  certidcales  of  stock  to  secure  Its  payment,  plaoing 
note  and  securilieH  in  u  paokaKe  marked  with  the  creditor's  name  in  the  boi 
ot  the  debtor  in  bank,  the  debtor  at  the  same  time  instructing  bla clerk  hivins 
the  key  of  the  bank  box  to  dcilrer  the  paekafte  on  the  request  of  the  creditor: 
and  although  the  inelructlona  are  communicated  to  tbe  creditor,  and  all  Is 
done  in  pursuance  ot  a  pledge  promised  the  creditor,  but  no  delivery  ever 
having  been  made,  and  when  the  debtor  dies  the  secnritlea  remaining  Id  his 
bank  buz  deposited  and  held  as  his  property.    Ibid. 
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In  moh  oa>e,tbeolerk  o(  the  debtor,  beOHuse  be  reo«Jvei  (b«  Inatraoliousot  bl> 
«niplo;erto  deliver  the  seourltlea,  Bnd  commualoatea  juoh  initruodODB  to  tha 
Oreditor,  does  not  become  "  tbe  third  perBon  agreed  upon  "  to  take  poBgesBloa 
ottbe  seeiirltleB  for  tbe  creditor,  rerjulred  by  the  Code  when  tbe  pledge  la  pro- 
poaed  to  be  psrlected  by  tbat  metbod  ol  delivery ;  leaat  of  all  oan  wa  bold  that 
byaucb  laatroDtloua  and  (heir  couiinunloatlon  It  an;  ahadoir  of  poaaeaaloii 
passed  to  tbe  clerk  of  securities  In  bis  employer's  bank  box,  never  taken  from 
It  nmll  bis  death,  wbeo  bia  eitecucor  takes  charge  of  box  and  ooDtenta,    Iliid, 

Initructlona  of  an  employer  to  his  olerk,  witb  reference  to  tbe  delivery  of  tbe  em- 
ployer's aecuritles  to  one  o(  hla  creditors,  and  communicated  to  tbe  creditor, 
whatever  tbeir  force  In  (be  lite  ol  Che  employer,  certainly  oeaae  to  have  any 
etteot  when  (he  death  of  tbe  employer  oooara,  no  delivery  baling  ever  been 

Death  of  tbe  debtor  flies  tbe  rlghta  at  bla  debtors  aathey  exist  at  that  moment, 
and  a  proposed  pledge,  not  perfected  by  dellyery  when  tbe  debtor's  death 
ooonrs,  confers  no  rights,  l  H,  D.,  p.  est.  Insolvency  IV,  No.  7:  3  H.  D.,  p.  IftM, 
i.  €.,  Delivery ;  C.  C.  31U,  SIS],  3162,  »\Sl,  Slga,  318&1  il  Rob.,  p.  213,  and  authorltlea 
cited  on  page  lOSil. 

APPEAL  from  the  Civil  District  Ooart,  Pariah  of  Orleans. 
King,  J. 

Chaa.  F.  Claiborne  Attorney  for  the  Testamentary  Executor,  Ap- 
pellant: 
This  is  a  contest  over  an  acconnt  of   dlatribation  presented  by  the 

executor  of  this  saccession. 
Among  the  princ  pal  creditors  of   this  succession  are  Widow  F.  E. 
Tassin,   Denis    Lananx,  Joseph  R.   Hymel,    and    the  heira  of 
Serapbin  Hymel  and  of  Octave  Hymel.     They  bad  been  placed 
upon   said  account  as  privileged  creditors  whose  claims  were 
secnred  by  pledge  of  stocks  and  notes.    Their  right  to  a  pledge 
and   preference   was  opposed  by  several  creditors.     The  court 
below  denied  their  privilege.     From  this  Judgment  they  have 
appealed. 
Anthority  to  sign  a  promissory  note  may  be  by  parol.     C.  G.  2997 
(29M)  ;  21  Ad.  477;  8  R.  242;  23  An.  310;  6  La.  BS7;    1  Daniel 
Neg.  Inst.,  Sec.  274;  1  Parsons  on  Bills,  p.  100;  34  An.  224. 
A  pledge  of  notes,  stocks  and  bonds  may  be  by  parol;  and  the  ' 
power  to  execute  the  same  may  also  be  by  parol.     0.  0.  8168, 
Sec.  2;  36  An.  1178;   43  An.  1061. 
Because  parties  have  committed  to  writing  an  act  which  would  have 
been  valid  by  parol,  it  does  not  follow  that  anthority  to  do  the 
act  must  be  in  writing. 
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violation  in  Sec.  90&  of  tbe  Revised  SUtntsB.  25  An.  187,  Tate 
Tfl.  Laforeat  et  aU. ;  28  An.  870,  Brown  vs.  Oarrard ;  SI  An.  809, 
Deaobry  tb.  Tete. 
The  law  does  not  reqaire  Impouibilitles.  To  Teqnire  identification 
of  the  very  bank  notes  depoiited  by  Hymel  with  Lananx,  and  by 
him  deposited  in  bank,  is  to  reqaire  an  ImpoBBibllity.  Snch  ex- 
treme nicety  of  proof  of  Identity  la  not  required,  and  la  in  fact 
repadiated.  The  doctrine  waa  fnllj  considered  In  tbe  following 
caoe:  104  U.  S.  56,  National  Bank  vb.  Inanrance  Company. 
Some  doctrine  recognized  In  McLeod  vs.  Bvlns,  66  Wis.  401 ;  28 
N.  W.  173;  Bank  va.  Weeme;  6  S.  W.  802,  and  In  the  Ensliah 
coarta — i  De  Oex  M.  and  Q.  Eng.  Ohon.  Rep.;  18  Ohancery 
Div.  (Law  Reports),  Enatchboll  va.  Hallett. 


F.  P.  FOcht  and  Albert  Voorhiei  for  Mrs.  Tauin,  Appetlant. 

Albert  VoorMet  tor  Joa.  B.  Hymel,  Indivldaally,  and  as  execntor 
of  saccesslon  of  Octave  Hymel,  filed  separate  briefs. 
The  form  and  execntion  of  the  contract  of  pledge  are  distinct  mat- 
Delivery,  which  1b  of  its  eMence,  constitntes  the  execntion. 
I^e  form  ia  the  lanfrnage,  written  or  apoken,  evidencing  the  agne' 

ment  or  contract. 
The  veated  right  of  the  creditor- pledgee  reanlts  from  an  adherence 

to  the  form,  accompanied  by  tbe  execution. 
The  law  of  delivery  by  pledgor,  and  of  poaaeaalon  by  pledgee.  Is 

Identical  in  tbe  Roman,  French  and  Louisiana  jnrisprndence. 
Bnt  the  form,  or  tormailtles  of  the  contract  of  pledge  show  chrono- 
logical variances  In  the  three  systems  respectively,  and  In  each 
of  these  systems  within  itself. 
Originally  the  general  rale  in  each  system  was  that  pledge  required 
in  all  cases  a  written  (and  in  some  instances  an  authentic)  in- 
strument, besides  registry  in  some  cases. 
In  Lonisiana,  originally,  all  pledges  required  a  written  instrument — 
some  few  an  authentic  act.     But  by  various  statutory  amend- 
ments incorporated  In  Revised  Civil  Code  of  1870,  all  pledges  of 
incorporeal  things  can  be  made  by  verbal  as  well  as  written  coo- 
tract;  while  a  private  writing  is  all  that  is  required  tor  mova- 
bles corporeal. 
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E.  Howard  McCaleb  and  Beattie  ib  Beattie  Attorneys  (or  the  Peo- 
ple's Bank  ol  New  Orleans,  tbe  New  Orleans  National  Bank  and 
George  Dionnf,  Opponents  and  Appellees,  filed  a  brief. 

J.   MoCkmnell  Attorney   for  State  National  Bank,  Opponent  and 

Appellee : 

In  this  case  no  actaal  delivery  was  ever  made  by  tbe  pledgor  to  tbe 
pledgees.  The  pledgees  were  never  put  in  possession,  and  no 
ttaird  person  was  agreed  on  by  tbe  parties  who,  as  trustee  ad 
hoc,  or  otherwise,  received  actual  poSBession,  and  remained  in 
possession,  for  the  alleged  pledgees  as  required  by  law.  C.  C, 
Art.  3162  (3129);  C.  N.  2076;  Code  of  1808,  p.  446,  Art.  7; 
Jacqnet  vs.  His  Creditors,  3S  An.  866;  Conger,  Exr.,  vs.  City  ot 
New  Orleans,  32  An.  1252;  Weemsvs.  Delta  Moss  Co.,  33  An.  9T3; 
Sncceeslou  ot  D'Meza,  26  An.  35 ;  Casey  vs.  Oavaroc,  96  U.  S.  475. 

Where  the  pledgee's  posaessioii  is  not  in  himself,  bat  in  a  third 
person,  Buch  third  person  (a)  must  have  been  "agreed  on  by 
the  parties" — i.  e.,  by  both  pledgor  and  pledgee,  and  (b)  such 
tbird  person  must  have  been  "actually  pnt  and  remained  in 
possession"  of  tbe  pledged  property,  otberwiBe  no  privilege 
thereon  can  exist  as  against  third  persons.  C.  C,  Art.  3162,  and 
antfaorities  above  qaoted. 

No  promise  to  transfer  or  deliver  collaterals  as  security  for  a  debt 
can  create  a  privilege  upon  the  collaterals  not  actaally  trans- 
ferred. Succession  of  D'Meza,  26  An.  35,  quoted  and  approved 
in  Casey  vs.  Cavaroc,  96  U.  S.,  485,  486, 

If  tbe  dispossession  of  the  pledgor  is  not  snfQciently  complete  to  pre- 
vent substitution  the  pledge  is  not  valid.  Dalloz  Nantieeemenl, 
119;  Casey  vs.  Cavaroc,  96  U.  S.,  476. 

If  the  pledged  property  remains  in  the  possession  or  under  the  con- 
trol ot  the  pledgor  (as  in  this  case),  the  pledge  is  void  as  agalust 
third  persons,  unless  such  possession  or  control  of  the  pledgor  is 
proved  to  be  precarious,  or  clearly  for  account  of  the  pledgees- 
Jacquet  vs.  His  Creditors,  38  An.  at  p.  866;  Conger,  Exr.,  vs. 
City  of  New  Orleans,  32  An.  1252. 

"The  property  of  the  debtor  (especially  insolvent  debtors)  is  the 
common  pledge  ot  bis  creditors,  and  the  proceeds  ot  its  sale 
must  be  distributed  among  them    ratably,  unless   there  exist 
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smoDg  tbe  creditors  some  lawful  oftose  of  preference."  O.  C. 
8188  (8150),  "PHvihgia  •unt  ttrvOUsima  interpretationU." 
PriTileges,  eBpecially  when  asserted  against  third  persons,  mast 
be  "conclusively  established."  10  An.  429.  "Privileges  are 
□ever  allowed  except  when  expressly  granted  by  law;  and  then 
only  by  virtne  of  an  exact  compliance  with  the  legal  reqnlsltei 
essential  to  their  creation  and  existence."  Hennen's  Dig.,  p. 
1288,  No.  8,  and  aathorities  there  cited. 
When  pledged  secnrities  are  "actually  pat"  in  the  possession  of  a 
custodian  selected  by  the  pledgor  alone,  and  are  held  by  such 
custodian,  subject  to  the  orders  and  control  of  the  pledgor,  and 
the  property  so  remains  subject  to  the  control  of  the  pledgor 
until  his  death,  snch  pledge  is  without  effect  and  void  as  i^;alnBt 
third  persons. 

Farrar,  Jonas  &  fruttseftnitl,  W.  8.  Benedict,  R.  O.  Dttgu4  and 
John  B.  Fither  Attorneys  for  other  Appellees. 

The  opinion  ot  the  court  was  delivered  by 

UcBnhbv,  J.  nerre  Lauaoz,  commission  merchant  and  tactor, 
died  In  tbe  city  ot  New  Orleans,  September  6,  1892.  He  was  the 
agent  tor  Mrs.  E.  Tassin,  Octave  Hymel,  deceased,  and  J.  R.  and 
Seraphin  Hymel.  These  parties  entrusted  their  funds  to  Lananx  for 
investment  without  specifying  and  directing  the  mode  of  invest- 
ment. These  fnnds  were  never,  except  In  case  ot  Mrs.  Tassin, 
loaned  to  Lananx,  and  he  was  never  authorized  to  use  them  for  his 
own  purposes  or  in  his  business.  The  mandate,  as  shown  by  the 
witnesses  and  the  correspondence  between  the  parties,  was  to  invest 
their  fonds.  They  were  deposited  by  them  with  Lananx  for  this 
purpose  and  none  other.  On  the  accounts  current  furnished  these 
several  parties,  it  was  noted  that  tbe  funds  had  been  Invested  with- 
out saying  in  what  particular  manner. 

A  short  time  before  his  death,  Lananx,  for  the  amounts  which  he 
had  for  investment  for  these  parties,  made  up  separate  packages  In 
separate  envelopes  in  which  were  placed  bis  individual  notes  tor  the 
amoout  due  each,  with  bonds  and  certiScatee  of  stock,  with  the 
usual  blank  power  of  attorney  to  transfer,  attached  to  them. 

On  each  envelope  or  package  was  endorsed  tbe  name  of  the  party 
86 
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to  whom  it  belonged.  They  were  placed  io  a  bank  box,  and  this 
box  with  the  key  wae  placed  in  the  actual,  corporeal  poMession  of 
DeJahan,  his  clerk. 

This  box  was,  accordlDg  to  Lananx'  lostmctlona,  placed  in  tbe 
branch  depository  of  the  State  National  Bank  for  aecority  and  safe 
keeping,  through  the  intervention  of  G.  A.  Lananx,  who  received  the 
box  from  DeJaban.  DeJahan  was  instrncted  and  directed  by  Lananx, 
Co  deliver  on  demand  theae  packages  to  the  persons  to  whom  thef 
were  addressed. 

He  bad  excinslve  control  of  the  box  containing  these  pledges 
and  says  he  would  have  delivered  them  to  the  parties  on  demand. 
It  is  evident,  from  the  testimony  of  DeJahan  and  O.  A  Lanaox,  that 
DeJaban's  possession  of  the  box  was  fnll  and  complete,  and  adverse 
to  that  of  Lanaaz. 

Mrs.  Tassin,  who  had  instrncted  Lananx  in  the  same  manner  as  the 
Hymels,  as  to  the  investment  of  her  money,  subsequently  met 
Lananx,  to  whom  she  loaned  her  money  on  the  faith  of  the  secnrities 
set  apart  for  her,  with  the  understanding  that  DeJahan  wss 
to  be  the  depositary  of  the  pledge.  DeJahan  after  receiv- 
ing these  packages,  informed  Mrs.  Tassin  of  his  possession  of  the 
same  for  her  benefit,  and  she  accepted  DeJahan  as  the  depositary 
then,  as  she  bad  previoosly  stgnlfled  her  assent  to  do  so,  when  she 
had  the  conversation  with  Lananx,  which  resulted  in  the  loaning  of 
the  money.  This  statement  of  the  facts  in  relation  to  Mrs.  Tassin 
brings  her  case  directly  under  the  teitnal  provisions  of  Art.  3162  of 
the  Civil  Code  and  the  interpretation  placed  npon  the  same  by  tbia 
Court.     42  An.  694;  38  An.  863;  38  An.  973;  82  An.  1260. 

The  fact  that  DeJahan  was  the  clerk  of  Lanaux  conld  not  afTect  his 
capacity  to  act  as  a  third  party,  chosen  by  the  parties,  to  be  the  de- 
tainer of  the  thing  pledged.  There  was  no  inconsistency  in  the  two 
relations.  Having  accepted  the  trust,  so  far  as  it  was  concerned,  he 
was  a  stranger  to  Lananx,  and  in  no  way  bound  by  his  private  re- 
lation to  bim  to  violate  bis  obligation  as  a  flduciary  and  to  sarrender 
the  pledge  to  him.  And  be  so  regarded  it,  as  he  says  he  wonld  have 
delivered  the  packages  on  demand  to  the  parties  tor  whom  they  were 
intended. 

Serapbin  Hymel,  J.  R.  Hymel  and  Octave  Hymel  were  informed 
of  the  investment  of  their  funds,  either  by  Lanaux  or  DeJahan, 
although  the  testimony  does  not  show  that  they  were  informed  par- 
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tlcalarly  aa  to  the  mode  of  invoBtmeDt.  It  Is  a  fair  inference,  hoT- 
erer,  that  they  were  bo  informed  by  Lananz  and  DeJaban  wlien 
tbey  spoke  to  those  parties,  whom  they  had  visited  for  the  pnrpoae 
of  informing  them  aa  to  the  fulfilment  of  the  trost  imposed  by  them 
apon  Lananx.  This  is  corroborated  by  the  blank  power  of  attorney 
which  Seraphln  Hymel  refosed  to  sign,  the  object  of  which  was  to 
remove  and  to  deposit  bonds,  bills,  stocks,  notes,  etc. 

Taking  all  the  evidence  together,  the  impression  made  npon  the 
mind  is  that  the  Hymels  had  knowledge  of  the  pledging  of  these 
bonds,  stocks,  etc.,  for  them,  and  that  they  accepted  DeJahan  as 
the  cnstodian. 

Seraphln  Hymel's  reason  for  refusing  to  sign  the  power  ot  attor- 
ney was  that  he  thought  his  funds  safely  invested. 

The  power  of  attorney  was  admitted  In  evidence  over  the  objec- 
tion of  opponents,  but  it  was  admissible  to  show  Id  part  that  Sera- 
phln Hymel  knew  that  his  tnnds  bad  been  Investod  in  the  manner 
shown  by  the  inventory  and  the  accoont  and  the  disposition  of  his 
fnnds,  and  that  he  accepted  DeJahan  as  the  third  party  agreed  on 
between 'the  parties  to  detain  the  pledge. 

We  see  no  good  reason  why  the  debtor  can  not  place  the  thing 
pledged  in  the  hands  of  a  third  party  and  inform  the  creditor  ot  the 
fact,  when,  It  he  accepts  the  third  party,  the  pledge  I>ecomes  per- 
fected. Snch  seems  to  be  the  doctrine  indicated  iuPetersvs.  Pacific 
Gnano  Co.,  42  An.  694. 

The  sacceesioD  ot  Lananx  conld  have  no  greater  rights  than  the 
decedent.  If  he  had  lived  woald  not  the  pledgees  have  had  the 
right  to  claim  the  things  pledged  to  them  In  the  bands  of  DeJaban? 
If  a  demand  had  been  made  npon  DeJahan  for  the  pledges  he  conld 
not  have  set  np  title  in  Lananz,  and  Lananx  certainly  was  estopped 
from  claiming  the  pledgee. 

In  tact  he  had  completely  divested  himself  of  possession  of  the 
notes,  bonds  and  certificates  of  stock  after  DeJahan  had  accepted 
the  pledges  from  blm  and  had  been  accepted  as  the  detainer  of  the 
pledgee  by  the  pledgees. 

Any  attempt  ot  Lananx  to  dispose  ot  the  thing?  pledged  in  the  bands 
of  DeJahan  coald  have  been  snccesstnlly  resisted  by  the  pledgees. 
Another  view  of  the  case  is  also  fatal  to  the  demand  of  opponents. 

Conceding  that  there  was  no  valid  pledge  of  the  property,  the  re- 
lations between  Lanauz  and  the  Hymels  were  not  those  of  debtor 
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and  creditor.  Tbe^  never  authorized  Lananz  to  nse  for  bis  own 
pnrpoae  or  in  hie  boBiceBe  these  rnnds.  Their  InBtructiona  to  him, 
Tho  was  their  servant  and  agent,  were  to  Invest  their  funds.  They 
were  informed  that  they  had  been  invested,  and  it  was  so  noted  in 
the  account  current  tumiabed  the  Hymels.  Lananx  invested  these 
funds  in  property,  of  which  be  was  the  owner,  and  placed  the 
same  in  the  bands  of  bis  clerk  to  be  delivered  on  demand.  The 
Hymels,  on  bis  death,  found  in  bis  succession  this  property  detained 
by  Lananx  tor  them.  This  property  was  presumably  purchased  with 
their  fnnda  and  separated  from  Lauaux'  property,  and  became  their 
property.     Beaty  vs.  UcLeod,  11  An.  76. 

It  is  the  law  tbat  the  Hymels,  In  order  to  secure  the  identical 
fund  in  the  insolvent  succession,  must  separate  the  fund  from 
the  mass  of  the  succession  and  distingnish  it.  Bat  it  is  also  the  law 
when  trust  funds  have  been  specifically  invested  in  property  which 
can  be  Identified  the  property  must  respond  to  the  trust  fund 
and  stand  in  its  stead.  The  Hymels  therefore  have  tbe  tight 
to  claim  the  specific  property  purchased  with  their  funds  by  tbeti 
servant  and  agent.     Id. 

It  is  contended  by  opponents  that  the  notes  were  nnll  and 
void  becanse  signed  and  endorsed  by  DeJahan,  and  that  he  had  no 
written  authority  to  sign  and  endorse  them.  The  mandate  to  sign  and 
endorse  a  promissory  note  must  be  express  and  special,  but  it  need 
not  be  in  writing.     21  An.  476. 

Dejaban's  anthorlty  to  sign  and  endorse  the  notes  was  express 
and  special,  although  not  in  writing. 

To  perfect  tbe  pledge  the  delivery  of  the  bonds,  notes,  etc.,  wu 
snlBcient.     85  An.  1171;  C.  C.  2168. 

On  Octobers,  18B1,  S.  Hymel  deposited  with  Lananx  twenty-three 
thousand  dollars.  This  deposit  was  for  the  purpose  of  meeting  cur- 
rent expenses  of  his  plantation.  This  sum  is  placed  on  the  account 
as  an  ordinary  debt.  It  Is  claimed  by  Hymel  that  this  was  a  tmst 
fund,  and  that  the  executor  must  tarn  it  over  to  Hymel's  repreaen- 
tatives  before  making  a  distribution  of  Lananx'  assets  among  his 
creditors. 

Tbe  fund  has  not  been  identified,  nor  has  it  been  traced  in  its  con- 
version into  other  property. 

Tbe  depositor  has  no  general  privilege  on  the  property  of  the 
agent.     25  An.  478;  31  An.  SU. 
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It  moat  therefore  be  rate<)  as  an  oidlnary  debt  against  the  saccei- 
sion  hiiid. 

The  opposition  to  the  claim  of  the  Planters'  Fertilizing  Company  ia 
not  well  founded.  The  proof  is  anffldent  to  enstain  the  claim.  The 
DiBbict  jQd)te  was  of  this  opinion  and  we  see  no  reason  to  disturb  hta 
raling. 

Walton  &  Oo.  and  Moran  &  Wood's  claim  for  a  privilege  for 
coal  famished  the  plantation  was  properly  allowed,  restricted  aa  it 
was  to  coal  famished  for  making  the  crop  of  sngar  on  the  several 
plantations. 

It  ia  therefore  ordered,  adjadged  and  decreed  that  the  jndgment 
appealed  from  be  amended  so  as  to  reverse  that  part  of  the  decree 
saatainlng  the  opposftioes  to  the  claims  of  Seraphin^Hymel,  Octave 
Hymel,  Joseph  R.  Hymel,  Mrs.  P.  E.  Tassin,  to  be  paid  by  preference 
and  privilege  ont  of  certain  notes  and  bonds,  shares  of  stock,  etc., 
pledged  to  them  and  mentioned  in  the  Inventory  and  on  the  accoant 
of  tbe  executor,  and  it  Is  now  ordered  that  the  opposUion  to  the 
same  be  dismissed  and  said  claims  be  recognized  as  placed  in  the 
account.  In  all  other  respects  the  judgment  la  affirmed,  the  succes- 
sion to  pay  all  costs. 

On  Application  fob  Rhheabinq. 

The  opinion  of  the  court  was  delivered  by 

HnxGB,  J.  The  question  In  this  case  is  whether  the  appellants,  the 
Sncceaaions  of  Serapfain  Hymel,  of  Octave  Hymel,  Joseph  R.  Hymel, 
Mrs.  Florian  E.  Tassin  and  Denla  Lanattx,  are  pledge  creditors  of  the 
IsCe  Pierre  Lananx.  The  account  of  tbe  executor  of  the  deceased 
recognized  the  pledges,  and  from  tbe  judgment  of  the  lower  court 
maintaining  the  oppoattiona  of  ordinary  creditors  of  the  deceased,  and 
adjudging  that  the  appellants  were  not  pledge  creditors,  they  pros- 
ecute thla  appeal.  Tbe  caae  baa  been  elaborately  argued  In  the  court, 
both  on  the  original  trial  and  on  the  rehearing,  and  has  engaged  our 
seriona  attention. 

The  full  argument  in  this  court  has  served  to  eliminate  front  con- 
sideration a  mass  of  testimony  contained  in  the  voliiminons  record, 
welt  calculated  to  cloud  the  issne  and  mislead  the  conrt.  At  the 
outset,  it  may  be  stated,  we  regard  the  debts  of  the  creditors  asserting 
the  pledges  as  established.  The  pecuniary  condition  of  Pierre  La- 
naox  ia  unimportant,  as  this  is  not  the  revocatory  action.     It  is  no 


SUPREME  OODET  OF  LOUISIANA. 


consequence  in  tbii  discnsBion  that  Pierre  Lanaox,  the  deceased 
tactor,  had  annoally  for  years  balances  in  hie  hands  derived  trom 
the  sale  of  the  crops  of  the  asserted  pledge  creditors;  was  accus- 
tomed to  invest  for  them  theiz  balances,  and  aU  evidence  tending  to 
show  that  the  asserted  pledges  were  such  investments,  has  no  bear- 
ing on  the  controversy,  the  creditors  claiming  as  pledgees,  not  as 
owners,  for  whom  the  secnrities  had  been  bought  by  their  agent. 
The  claim  of  ownership,  and  at  the  same  time  as  creditors,  entitled  to 
the  bonds  as  pledgees  would  ^e  inconaistent,  besides  admitting  of  no 
support  nnder  the  facts,  and  the  creditors  properly  elected  in  the 
lower  court  to  stand  on  their  asserted  pledges. 

The  controversy  is  between  the  creditors  asserting  these  pledges 
on  a  large  amount  of  the  secnrities  of  the  debtor,  and  the  mass  of 
his  creditors  interested  in  disputing  the  pledges,  eo  as  to  secure  the 
application  of  all  the  debtor's  assets  to  the  payment  of  his  debts. 
The  reqoisites  of  the  pledge  are  well  deflned.  The  agreement  con- 
summated by  delivery  of  the  property  pledged  to  the  creditor,  or 
the  possession  of  the  property  by  a  third  person,  i^reed  on  to  hold 
tor  the  creditor,  are  the  essentials.  There  is  no  substantial  difference 
between  onr  Uode  and  the  general  commercial  law  on  the  enh^ect, 
and  in  one  of  the  recent  text  books  the  articles  of  onr  Code  are  in- 
corporated as  expressing  the  commercial  law.  In  this  case  there  is 
no  pretence  of  any  delivery  to  the  creditors.  The  claim  of  the  as- 
serted pledge  creditors  is  the  securities  were  placed  in  the  posses- 
sion of  a  third  person  to  hold  for  them.  Civil  Code,  Arts.  8133,  3152, 
8162;  Code  Napoleon,  Art.  2076;  Jones  on  Pledges,  Sees.  23,  27,  28, 
et  seq.;  Laurent  Droit  Oivite,  28th  Vol.,  p.  162,  pars.  464,  470,  471, 
484;  7  Boilleux  Oommentaire  da  Qage,  p.  129. 

The  pledges  are  asserted  to  have  been  made  in  August,  1802. 
Pierre  Lanauz,  the  debtor,  died  in  September,  about  a  month  after. 
There  was  no  intercourse  between  the  debtor  and  Denis  Lanaox,  one 
of  the  alleged  pledge  creditors,  having  any  reference  to  the  pledge 
claimed  for  him.  We  draw  the  conclusion  from  the  record  that 
there  was  none  with  Seraphin  Hymel,  another  alleged  pledge 
creditor,  leaving  out  of  view  the  hearsay  testimony  of  statemente 
trom  him  that  his  balance  In  the  hands  of  the  deceased  factor  was 
sate,  or  had  been  invested.  With  two  others  of  the  creditors  claim- 
ing privilege,  Octave  Hymel  and  Joseph  R.  Hymel,  there  appears  to 
have  been  intercourse  prior  to  the  time  of  the  asseri«d  pledgee, 
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from  which  theee  cretlltors  deriTed  the  DDderetanding,  or  were  as- 
sued  by  the  deceased  faotor,  their  balances  in  his  hands  woald  be 
or  were  invested,  and  their  secoritles  placed  in  the  safe  of  the  New 
Orleans  Insnrance  Company,  in  the  vanlt  of  the  branch  depository  of 
the  BCate  National  Bank  io  this  city.  The  deceased  factor  was 
president  of  both  Insbltntions.  With  Urs.  Tassin,  another  ot  these 
creditors,  the  commani cations  of  the  deceased  factor  were  of  a  more 
special  character.  Her  bolauce  in  his  hands  in  July,  1892,  was 
large,  and  she  was  solicitoas  to  have  it  secnred,  i.  e.  invested  ia 
State  bonds.  He  snbmitted  to  her  his  plan  thus:  He  wonld  make 
bis  note  for  forty  thousand  dollars,  secare  it  by  a  pledge  of  State 
bonds  and  other  securities,  place  note  and  securities  in  the  hands  of 
Qearge  DeJahan,  his  clerk,  instruct  him  to  put  the  note  and  securi- 
ties in  a  bank  box,  in  the  safe  of  the  New  Orleans  Insnrance  Com- 
pany, in  the  vnnlt  of  the  branch  bank,  to  which  George  Laoanz,  the 
secretary,  had  sole  access;  at  the  same  time  he  would  instruct  him 
to  hold  the  box  subject  to  the  order  of  DeJahan,  having  the  key  of 
the  box,  and  who  would  be  directed  to  deliver  the  note  and  secnti- 
ties  on  her  request.     To  this  plan  Mrs.  Tassin  assented. 

With  this  review  of  the  relations  and  intercourse  of  the  deceased 
factor  with  his  creditors,  the  next  phase  of  this  coutroversy  is  the 
method  of  execution  of  the  asserted  pledges.  On  the  3d  of  August, 
1892,  Hr.  Lonaax  directed  his  clerk,  Mr.  DeJahan,  to  make  five  notes ; 
one  tor  Mrs.  Tassin  for  her  balance  of  forty  thousand  dollars,  one  for 
tmrty-one  thoosand  dollars  In  favor  of  Octave  Hymei,  one  for  twenty- 
seven  thousand  Ave  hundred  dollars  in  favor  ot  Seraphin  Hymel, 
one  in  favor  of  J.  B.  Hymel  for  twenty-flve  thousand  dollars,  and 
another  for  ten  thonsand  dollars  in  favor  of  Denis  Lananz;  to 
attach  to  each  note  securities  deemed  adequate  to  secure  it;  to 
place  notes  and  securities  ia  Ave  packages,  each  marked  the  prop- 
erty of  the  creditor  tor  whom  the  contents  were  intended,  and  to 
put  the  sealed  packages  in  a  bank  box,  for  which,  Pierre  Lananx  told 
his  clerk,  George  Lanaux  would  call.  All  this  was  done,  and  De- 
Jahan, the  clerk,  was  instructed  to  deliver  the  packages  to  the 
creditors.  On  the  day  previous,  George  Lanaux  had  been  requested 
by  Pierre  Lanaux  to  pot  a  bank  box  in  the  safe  ot  the  insurance 
company,  adding  that  DeJahan  wonld  give  the  box.  On  the  day 
following  the  making  up  ot  the  packages  and  placing  them  in  the 
box,  It  was  taken  from  Pierre  Lanaox'  oflBoe  by  DeJahan  and 
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Geoi^e  Lanaax,  and  deposited  in  the  safe  of  the  insorance  company, 
in  the  vanlt  of  the  branch  bank.  DeJataan  had  the  key  of  the  box, 
George  Lanaux  the  combination  to  open  the  safe.  Nothing  was  taii 
by  Pierre  Lanaax,  or  by  DeJahan,  to  George  Lanaux  in  reference  to 
the  box,  save  the  request  from  Pierre  Lanaux  to  deposit  it,  and,  o( 
course,  there  was  no  syllable  of  reference  to  its  contents.  It  t>ore  the 
name  of  the  deceased  factor,  and  contained,  besides  the  packages, 
bis  will  appointing  Denis  Lanaux  bis  executor.  Not  a  ^ngle  security 
was  ever  delivered  from  the  box.  It  was  nntoached  from  the  time 
it  was  placed  in  the  safe  at  Pierre  Lanaux'  request  until  his  death, 
when  it  was  opened  nnder  the  order  of  the  conrt  to  search  for  his 
will  and  inventory  his  property. 

The  claim  of  the  creditors  asserting  pledges  on  the  contents  of 
the  box,  on  the  theory  that  the  aecorities  in  their  debtor's  bank  box 
are  to  be  deemed  not  in  his  possession,  but  in  that  of  these  cred- 
itors through  a  third  person  supposed  to  hold  for  them,  is  fortlSed, 
it  is  urged,  by  the  directions  of  Pierre  Lanaux  to  his  clerk  to  deliver 
the  packages,  and  by  the  fact  that  the  directions  at  the  request  of 
Pierre  Lanaux  were  commuDicated  by  his  clerk  to  the  creditors  or 
some  of  them.  The  testimony  on  this  branch  of  the  case  appears  to 
be  about  this:  the  information  was  given  to  Octave  Hymel  and 
Joseph  R.  Hymel  that  their  funds  in  the  bauds  of  the  deceased 
factor  had  been  invested  for  them,  were  in  the  safe  ot  the  insurance 
company,  and,  to  use  the  language  of  the  witness,  they  ratified  the 
inveetments.  The  testimony  of  DeJahan  on  this  point  is  in  some 
degree  conflicting,  apt  to  occur  In  the  testimony  of  any  witness  sub- 
jected to  protracted  examination  and  cross -examination  as  to 
details,  but  giving  effect  to  all  bis  testimony  and  that  of  others,  it  is 
our  conclusion,  his  communications  to  Joseph  R.  and  Octave  Hymel 
may  be  epitomized  in  the  reference  by  bim  to  the  investmente  in  the 
sate  of  tbe  company.  To  Mrs.  Tassin,  the  communication  of  DeJahan 
was  in  effect,  that  all  had  been  done  with  reference  to  the  pledge  as 
proposed  to  her  by  Pierre  Lanaux,  that  is,  the  execution  of  the  note 
placing  the  note  and  securities  in  the  package  marked  for  her;  the 
package  in  the  box,  the  box  in  the  safe  of  the  company,  in  tbe 
bank's  vault,  his  iustmctions  to  deliver  to  her,  and  DeJahan  also 
stated  that  he  and  George  Lanaux  had  accepted  the  commisaion 
confided  to  them  by  the  deceased.  Thia  last  statement  conveyed  the 
inference  of  tbe  witness,  but  the  fact  is,  George  Lanaux,  entirely 
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Ignontnt  ot  the  contents  of  tbe  box,  had  no  bdgIi  commlaBion  and 
bacl  never  even  heard  of  it. 

It  la  sabstantlally  on  this  state  ot  facte  this  court  1b  now  called  on 
to  Boetaln  pledges  of  eecarltleB  In  the  debtor's  bank  box,  never 
taken  from  It  till  his  death,  and  then  bj  hts  execntor.  It  la  nrged 
on  OS  that  tbe  facta  bring  the  aaierted  pledgee  within  the  esaentiala 
BO  plainly  ezpreBsed  in  the  Code,  that  no  pledge  exietB  wtthont 
actual  delivery  to  the  creditor  or  to  a  third  person  for  him.  Tbe 
aymbol  of  the  pledge  in  tbe  Roman  law  ia  the  flat  of  the  cred- 
itor closed  on  the  pledge,  dcDotlng  that  actnal  poBseaaiOD  which  all 
recognize  as  linked  to  the  pledge,  and  withont  which  none  can 
exist.  We  are,  responding  to  tbe  case  ot  the  creditors,  to  hold  that 
these  aecorities  in  Pierre  Laneanx'  box  In  bank,  directed  to  be  de- 
livered, bnt  never  taken  from  It,  are,  notwithstanding,  to  be  deemed 
not  in  bis  possession,  but  in  that  ot  some  third  person  for  the  cred- 
itors. If  we  are  to  reach  any  each  conclDsion,  it  mnst  be  on  some 
theory  of  constmctive  posseaaion  not  capable  of  easy  appreciation. 

We  can  hardly  conceive,  even  on  this  theory  n^ed  on  ns  of  coa- 
Btractlve  possession,  or  constructive  holding,  how  the  caaea  of  the 
Hymels  and  Denis  Lanaox  can  be  aapported.  Tbe  intercoarse  with 
Octave  and  Joseph  fi.  Hymel  with  the  deceased  factor,  and  anbse- 
qaently  after  his  death  with  DeJaban,  that  can  be  deemed  to 
have  the  faintest  relation  to  these  secnrities,  has  been  stated.  It 
will  not  be  pretended  In  that  intercoarse  any  one  was  agreed  npoa 
or  snggested  to  take  possession  of  the  secnrities  for  them,  still  leas 
can  it  be  maintained  there  was  ever  the  shade  of  any  such  pos- 
session, nnlesB  packages  in  Lananz'  box  is  to  be  deemed  not  in  his, 
bat  in  the  possession  of  some  other.  With  respect  to  Denis  La- 
naox and  Serapbln  Hymel,  there  was  no  Intercoarse  with  reference 
to  the  box  or  its  contents.  A  day  or  two  after  the  death  of 
Mr.  Pierre  Lanaiuc,  DeJaban  spoke  to  Denis  Lananx  of  a  letter 
in  the  box  for  htm.  That  waa  all  he  ever  heard  ot  the  box  until  the 
opening,  under  tbe  order  of  the  coart,  diacloaed  tbe  package  marked 
with  his  name.  With  Serapbin  Hymel  all  intercourse  or  knowledge 
of  box  or  contents  Is  a  blank.  Tbe  claims  ot  these,  the  Hymela  and 
Denis  Lanaux,  may  at  once  be  laid  aside.  There  Is  no  pretence  ot 
delivery  to  them  of  tbe  asserted  pledges.  It  would  do  violence  to 
the  record  were  we  to  maintain  that  there  was  ever  the  selection 
of  any  third  person  to  hold  tbe  secnrities  for  them,  and  still  greater 
violence,  it  we  held  there  was  tbe  shadow  of  any  such  possession. 
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Ib  the  caBe  of  Mn.  Tasain  any  etronger  f  The  actual  cnstody  of 
the  box  containing  the  aecnritiee  when  Lananx  died  is  sasceptible  ol 
no  dispnte.  Whether  George  Lananx,  who  received  it  from  Plem 
Lasanz  nor  the  company  nor  the  bank  in  whoee  vault  the  box  waB 
placed,  ia  deemed  castodian,  ie  immaterial.  Conld  the  poeseeBioa 
of  any  one  of  them  be  deemed  that  of  Mrs.  Taaain  ?  Neither  Qeorge 
Lananx,  or  the  company  or  the  bank  had  the  altghteet  intimation  of 
her  non-aseerted  interest  in  the  cootente  of  the  box.  With  the  fact 
that  mast  be  conceded,  that  the  box,  was  thna  received  aod  thus 
held,  it  ia  plain  that  no  other  relation  of  ownership  or  acconntability 
grew  out  of  the  depoait  of  the  box  other  than  that  arising  dally 
when  the  cnstomer  eends  his  box  to  the  hank.  It  mast  be  apparent 
then,  that  Oeorge  Lananx  held  thia  box  for  Pierre  Lanaax,  and  in  no 
eenae  for  Mra.  Taaain,  whose  aaaerted  pledge  rests  on  the  theory  of 
her  poBseaslon,  actual  or  conatmctive  of  the  securities  claimed  by  her 
in  that  l)ox.  The  fact  that  Oeorge  Lanauz  received  the  box  from, 
and  held  it  for  Pierre  Lanaus,  must  be  accepted  and  exert  its  inQo- 
ence  in  the  eolation  of  the  vital  issue  as  to  the  possession  of  these 
aecorities. 

Whatever  qualifications  may  be  claimed  to  arise  from  the  previone 
negotiation  between  Mr.  Lanaux  and  Mra.  Taaain  in  reference  to  the 
aaaerted  pledge,  or  from  the  fact  that  aahseqnent  to  the  negotiation 
be  placed  the  package  of  securities  bearing  her  name  in  the  box,  or 
from  the  additional  circnmatancea  that  the  clerk  of  the  debtor  with 
the  key  of  the  box  had  hie  instractione,  never  fulfilled,  to  de- 
liver to  her  the  package,  and  that  these  iDStroctiona  at  the  request 
of  the  debtor  bad  been  communicated  to  her,  etill,  whatever  the 
force,  it  any,  of  these  qualifications,  or  of  any  other  the  record 
exhibits,  the  unalterable  fact  remains  that  when  the  death  of  the 
debtor  occurred  which  fixes  the  rights  of  all  creditors  as  they  exist 
at  that  moment,  the  securities  now  claimed  to  have  been  in  the  pos- 
seaaion  of  a  third  person  agreed  on  to  hold  for  the  creditor  asserting 
the  pledge  were  in  the  debtor's  bank  box  deposited  as  hia  property, 
There  is  in  this  branch  of  the  case  another  impressive  feature. 
When  Pierre  Lanaux  unfolded  his  plan  to  secure  Mrs.  Tassio  the 
payment  of  the  large  balance  in  his  hands,  along  with  the  placing 
the  note  in  her  faTor  and  the  package  of  secnrities  bearing  her  name 
n  the  box,  and  along  with  the  instrnctions  for  delivery  to  hia  clerk, 
and  the  deposit  of  the  box,  it  was  part  of  that  plan  that  George 
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Lanaaz  zeceiTing  the  box,  was  to  be  ioBtmcted  to  bold  tbe  box  sub- 
ject to  tbeordetof  the  clerk.  IltbeBeinatrnctionBbadbeenglTenaiid 
accepted,  as  doubtless  the;  wonld  have  been,  b;  Oeorge  Lanaax,  the 
case  of  Mjb.  Taesin  woold  at  least  In  this  respect  have  presented  a 
different  aspect.  There  wonld  have  been  the  basis  for  the  argnment, 
to  whatever  extent  it  might  avail,  that  the  box  was  held  for  DeJahan 
along  with  his  mandate  of  delivery  to  Mrs.  Tassin.  But  the  deceased 
factor,  sick  when  the  proposed  pledge  was  discussed  and  attempted  to 
be  carried  into  effect,  and  onQtted  (or  bosinesa,  failed  to  bear  in 
mind  the  precaations  devised  b;  blm  for  ttie  protection  of  the  cred- 
lton>.  Death  closed  his  lips  without  any  instroctions  to  Oeorge 
Lananx  in  respect  to  the  box.  The  record  placed  Oeorge  Lanatix 
before  the  court  as  holding  the  box  for  bim  whose  name  it  bore,  and 
from  whom  It  came.  It  can  not  therefore  for  one  moment  be  contended 
that  he  bore  the  slightest  relation  to  Mrs.  Tassin.  When  the  pledge 
ig  consummated  by  delivery  to  the  third  person  to  hold  for  the 
creditor,  it  is  the  natntal  result  that  a  liability  at  once  arises  between 
the  third  person,  thas  selected,  and  the  creditor.  Now  such  liability 
iuthiscase  existed.  Laurent  thus  puts  it:  "L'ArticIe  2076  admet 
qne  le  crtencier  gagiste  eat  mis  en  poeseGSion  lorsqne  le  gage  a  £t£ 
temis  4  nil  tiers,  convenn  entre  les  parties.  11  faat  done  nne  con- 
veation  qnl  fitabllsse  nn  lien  entre  le  tiers  et  le  cr^ancier  gagiste,  de 
H>rte  qne  le  cr£ancier  gagiste  poss^e  par  I'interm6diaire  du  tiers." 
Laorent,  28  Vol.,  p.  484.  This  cose  can  be  supported  on  no  theory 
that  Oeoi^e  Lananx  held  tor  the  creditor,  ot  whose  asserted  inter- 
est in  the  box  he  was  ignorant,  and  to  whom  he  sustained  no  relation 
whatever  of  trust  or  liability. 

It  is  .insisted,  however,  that  the  court,  in  solving  the  Issue  of  the 
possession  of  these  aecnrities  claimed  by  Mrs.  Tassin  as  pledged  to 
her,  shall  hold  for  naught  that  they  were  in  the  debtor's  box,  de- 
podted  and  held  (or  him,  and  never  taken  from  it  except  by  his  ex- 
ecutors when  the  debtor's  death  occurred.  It  is  claimed  that  the 
pledice  and  possession  of  M.n,  Tassin  is  to  be  supported  on  the  theory 
that  Oeorge  DeJahan  had  been  selected  to  hold  possession  o(  the 
pledges  for  her  and  actually  had  that  possession.  Her  whole  case 
resit  on  that  theory.  Is  it  to  be  maintained  that  DeJahan  ever  was 
chosen  to  take  these  secarities  into  his  possession,  or  that  he  ever 
had  the  vestige  of  any  such  possession?  All  must  realize  the  exac- 
tion of  the  Code  that  actual  delivery  of  the  pledge  must  be  made  to 
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tbe  creditor,  or  possession  delivered  to  a  third  person  chosen  bjr 
debtior  and  creditor  to  hold  tot  the  creditor.  What  the  Code  meaiu 
by  this  selection  of  a  third  persoD  to  bold  for  the  creditor,  aod  by 
bis  posaesBion  of  the  pledge,  requires  no  comment.  Waa  Bejahan 
ever  clothed  with  any  such  agency  or  vested  with  any  sach  posses- 
sion? DeJahan's  whole  function  with  respect  to  the  eecnritles  wot 
derived  from  the  order  of  his  employer.  That  was  to  place  the  pack- 
age of  securities  in  his  employer's  bank  box  and  deliver  the  package 
on  the  call  of  the  creditor.  That  order  certainly  did  not  autborize 
the  l:lerk  to  take  the  securities  Into  his  possession,  to  bold  them  lor 
tbe  creditor.  Nothing  of  the  kind  was  contemplated.  If  the  creditor 
bad  called,  she  donbtleaa  wontd  have  obtained  tbe  secnrities  and  tha« 
obtained  tbe  possesaion  essential  to  perfect  tbe  pledge.  No  such 
call  was  made,  and  tbe  eecaritlee  remained  in  the  debtor's  bank  box 
nndelivered.  The  clerk  never  conceived  be  bad  any  aathority  to 
remove  tbe  securities  from  the  bank  box.  When  the  creditor  de- 
manded tbe  securities,  after  the  debtor's  death,  tbe  clerk  declined, 
stating  his  authority  ceased  with  the  death;  adding,  however,  tbe 
creditor's  right  would  ultimately  be  secured.  His  refusal  without 
any  qualification,  in  our  opinion,  defined  hie  power,  because  death 
revokes  all  anexecnted  orders  of. tbe  prtncipa].  There  was  then  no 
agreement  whatever  that  the  securities  claimed  as  pledged  to  Mrs. 
Tassin  should  be  put  in  possession  of  tbe  clerk,  as  a  third  person,  to 
bold  for  Mrs.  Tassin.  Nor  does  it  in  tbe  least  afTect  the  qnestiou 
that  tbe  clerk  communicated  the  order  of  his  employer  to  deliver  to 
her,  nor  that  she  eigoifled  her  assent.  No  license  of  conatmctioo  en- 
ables us  to  transform  an  order  of  the  employer  to  his  clerk  for  tbe  de- 
livery, if  called  for,  of  securities  from  the  employer's  box  in  bank,  into 
a  mandate  that  tbe  clerk  shall  remove  the  securities  and  take  them 
into  possession  to  hold  for  tbe  creditor.  Least  of  all,  can  we 
hold  tbe  clerk  ever  had  that  possession.  Placed  in  the  debtor's 
bank  box,  deposited  and  held  as  bis  property,  tbe  securities  re- 
malned  untouched  until  his  death,  and  then  were  removed  only  by 
his  executor  to  inventory  the  debtor's  property.  There  was  clearly 
no  delivery  of  tbe  securities,  none  to  the  creditor,  none  to  a 
third  person  to  bold  for  her.  The  pledge  was  inchoate,  a  delivery 
proposed  but  never  accomplished.  Tbe  case  is  o(  the  class  of 
pledges  proposed  but  not  perfected,  and  nothing  Is  better  set- 
tled than  that  an  inchoate  or  executory  contract  ot  pledge,  not  per- 
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f«cted  bj  delivery,  confera  no  lights  at  against  other  crediton. 
The  death  of  the  debtor  fixes  the  rights  o(  the  creditors  as 
tfaey  exist  at  that  moment.  The  same  rale  is  enforced  when 
the  debtor  makes  a  snrrender  of  bis  property  to  bfs  creditors. 
No  delivery  bad  been  made  when  that  death  occurred ;  none  aiter 
was  possible.  Olvll  Oode,  Arts.  3183,  8152,  8162,  8182,  8188,  8185; 
12  Rob.  248;  2  An.  872;  5  Bob.  101;  8  An.  682.  See  the  cases 
collected  \u  1  Hennen's  Digest,  p.  686,  No.  7;  2  Hennen's  Digest,  p. 
1604,  No.  1.  The  creditor's  case  lacks  the  life  of  the  pledge  la 
a  cootroveny  with  creditors,  i.  e.  delivery. 

In  a  commercial  community,  especially,  it  is  ot  importance  the  law 
of  pledge  sfaon|d  be  clearly  anderstood,  and  that  requisites  of  com- 
mon acceptance  shonld  not  be  made  uncertain.  The  creditor's 
case  exacts,  we  think,  that  the  test  o(  onr  law  shall  be  displaced. 
The  case  may  receive  appropriate  iUnstration  by  snpposing  that  pre- 
cisely such  a  pledge  as  In  claimed  here  for  Urs.  Tassin  was  proposed 
to  any  bank  or  bnsiness  man.  The  proposition  would  be  the  execu- 
tion of  the  borrower's  note  with  secorlties  attached,  tbe  note  and 
secuiities  placed  Id  s  package,  marked  with  the  lender's  name,  tbe 
package  placed  in  the  debtor's  bank  box,  the  box  deposited  in 
bank  by  tbe  debtor,  bis  clerk  instructed  to  deliver  the  package  on 
the  call  of  the  creditor,  and  the  creditor  notified  when  all  this  Is 
done,  and  of  tbe  Instraction  given  the  clerk.  Does  any  one  suppose 
that  a  dollar  could  be  obtained  on  any  snch  so-called  pledge  of 
Becorltlee  to  be  kept  In  the  debtor's  bank  box,  sapplamented  by  his 
direction  to  tbe  clerk  for  delivery  to  the  creditor?  Would  any  one 
suppose  that  unless  that  delivery  was  obtained  there  would  i>e  any 
pledge  as  against  creditor  ot  the  debtor?  On  the  contrary,  tbe 
prompt  answer  of  any  bank  to  any  such  proposition  wonld  be,  that 
putting  securitiee  In  the  debtor's  bank  box  with  all  tbe  formalities 
and  iDstrnctions  Indicated,  was  neither  delivery  to  the  creditor  nor  to 
a  third  person  to  hold  tor  him,  and  faence  there  was  no  pledge.  If  a 
pledge,  dependent  as  it  is  on  delivery  to  tbe  creditor,  or  the  third 
person  to  hold  for  him,  can  be  accomplished  in  the  mode  we  are 
asked  to  recognize  in  this  case,  {.  e.  ot  securities  never  out  of 
the  debtor's  bank  box  from  the  time  he  placed  them  in  it  until  his 
executor  took  charge  of  them,  there  wonld  be  no  limit  to  the 
pledges  the  debtor  might  make  ot  the  same  property.  To  each 
lendor  the  debtor  might  tender  the  security  ot  bis  own  bank  box. 
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with  the  directions  to  hia  clerk  of  dellverr  to  the  creditor.  The 
delivery  obtained  by  any  ot  those  relying  on  this  bank  box  pledge 
woald  demonstrate  that  all  the  others  bad  no  pledges.  This  theoty 
that  pledges  can  be  made  withoat  the  complete  disposseeaion  ot  the 
-debtor,  and  that  the  pledge  may  be  coneummated  by  markii^  tbe 
creditor's  name  on  the  package  of  Becnrlties  in  the  debtor's  bank 
box,  snpplemented  by  hla  nnezecnted  order  for  delivery  given  to 
his  clerk  and  commanicated  to  the  creditor,  finds  its  answer  id  oat 
Oode,  in  the  text  books  and  adjudicated  cases.  That  answer  is:  tbe 
pledge  requires  possession  In  the  creditor.  Wllhoat  that  posseBsion 
the  pledge  Is  inchoate  or  "  executory  "  only  as  between  the  debtor 
and  the  asserted  pledge  creditors,  but  gives  no  right  whatever  u 
against  other  creditors. 

Boillenx  thna  puts  it:  "  Une  apprehenaioc  mannelle  est  de  I'esaence 
du  contrat  de  gage,  on  con^it  qne  le  l€glalateur  ait  da  aubordonnet 
lea  droits dn  creaocier  a  cette  condition,  puieqo'il  ne  s'agit  paa  d'on 
privilege  proprement  dit,  c'est-a-dire  d'un  droit  attache  a  la  qoaliU 
de  la  crtence;  maia  d'nne  pr6I6rence  (ondfie  sur  les  possessions:  sile 
dSbitenr  ne  se  dessalsaait  pas  le  gage  ne  serait  pas  qa'une  source  de 
fratides,  rien  ne  I'emp^cberait  pas  de  conferersnccessivement  a  pln- 
sienra  personnes  des  droits  snr  la  chose"  (7  Boillenx,  p.  129).  Tbis 
commentator  on  the  Napoleon  Oode  is  felicitous  in  his  development 
ot  the  policy  to  guard  against  frauds  that  require  the  complete  dis- 
possession of  the  debtor  of  the  pledged  property,  but  ali  the  teit 
books  Insist  on  that  dlsposseaaion.  See  in  addition  to  the  antboritie* 
cited  Story  on  Bailmenta,  Sec.  290;  Casey  va.  Cavaroc,  96  U.S. 477; 
Story  on  Agency,  Sec.  367  et  aeq. 

Adhering,  as  we  think,  to  the  text  and  spirit  ot  the  Code,  it  is  our 
conclusion  the  pledge  claimed  for  Mrs.  Tassin  was  never  perfected. 
There  was  neither  delivery  to  her  nor  possession  for  her  in  a  third 
person.  The  bonds  and  securities  claimed  as  pledged  to  her,  never 
delivered  but  in  the  debtor's  possession  at  his  death,  are  to  be 
deemed  the  common  pledge  ot  all  his  creditors.  Civil  Code,  Art. 
3188. 

It  la  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  be  avoided  and  set  aside,  and  it  ia  now  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  lower  court  be  affirmed  with 
costs. 
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D1B8BNTIN0  Opinion. 

Watkinb,  J.  With  FflBpect  to  the  claim  of  the  opponent,  Mra. 
Taaein,  the  qneation  1b  whether  the  poaaeBSlon  ot  DeJaban  was  each 
that  her  priTllege  had  strnck  the  collaterala  that  were  attached  to 
the  note  of  Pierre  Lananx  so  effectaall^  aa  to  have  coneecrated  their 
proceeds  to  tta  payment,  had  said  collaterals  been  seised  and  sold  hy 
on;  other  creditor  of  Lananx. 

The  contention  ot  Mrs.  Tassin's  conosel  is  tliat,  at  the  reqnest  ot 
Pierre  Lananx,  it  was  aipreed  between  biro  and  Mrs.  Taasin  that  sbe 
ihonld  loan  Lananx  tbe  sum  of  torty  tbonsand  dollars  ont  of  her 
funds  thsD  in  bis  hands,  on  bis  demand  note,  to  be  secored  by  a 
pledge  ot  Looiaiona  State  consols  and  New  Orleans  Insurance  Asso- 
ciation stock  as  collateral  security.  That  it  was  tnrther  agreed  be- 
tween said  parties  that  the  pledge  was  to  be  arranged  In  the  follow- 
ing manner,  namely: 

The  note,  together  with  the  secnrltieB,  were  to  be  placed  in  the 
possession  of  George  DeJahan,  who  was  to  place  tihem  in  a  bank 
box,  which  was  to  be  placed  on  deposit  by  DeJahan  in  an  iron  safe 
ot  the  New  Orleans  Insurance  Association,  at  the  time  in  the  branch 
depository  ot  the  State  National  Bank,  and  la  the  cnstody  and  under 
the  control  ot  the  secretary  of  the  Insurance  association,  who  alone 
poBseBsed  the  combination  ot  the  vault  and  safe. 

That  the  secretary  ot  the  insurance  association  was  instructed  to 
deliver  the  box  containing  the  securities  to  DeJahan  on  his  demand, 
the  latter  having  Instructions  from  Pierre  Lananx  to  deliver  the  note 
and  pledged  securities  to  Mrs.  Tassin  on  her  demand. 

Tbat  on  the  Sd  of  Angust,  1892,  the  note  and  act  of  pledge  were 
executed,  and  they,  together  with  the  accompanying  securities,  were 
placed  in  the  t>ox  and  tbe  box  was  placed  In  the  safe  of  the  insur~ 
snce  association,  where  it  remained  uninterruptedly  until  after  La- 
uaux'  death. 

That  on  the  7Ut  ot  At^fost,  following  the  date  of  the  selection  ot 
the  securities,  and  in  pursuance  ot  tbe  previous  agreement  ot  Mrs. 
Tassin  and  Pierre  Lanaox,  and  by  direction  of  Pierre  Lanaux,  De- 
Jahan visited  Mrs.  Taaain  at  her  plantation  in  the  parish  of  St.  John, 
and  explained  to  her  all  that  he  bod  done — describing  the  note  which 
he  had  exeeated  for  Lanaux  to  her  order,  with  the  designated  se- 
curities attached — and  that  Mrs.  Tassin  expressed  herself  eatisfled 
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that  he  had  carried  oat  the  aforesaid  agreemeot,  and  approved  of 
what  he  had  done. 

That  Immediately  after  the  death  of  Pterre  Lanaax,  Mrs.  Tassin 
called  on  DeJahan,  and,  in  person,  demanded  the  note  and secarities; 
but  he  declined,  because,  in  his  opinion,  the  death  of  Lananz  bad 
terminated  his  authority  in  the  premises. 

The  tacts  bearing  on  the  foregoing  propositions  are  detailed  sub- 
stantially by  two  or  three  of  the  witnesses,  and  it  may  be  fully 
summarized  as  follows,  viz. : 

Mrs.  Taseln  states  that  she  had  three  separate  and  distinct  inter- 
views with  Pierre  Lananx  on  the  subject  of  her  business,  then  in  bis 
hands,  viz.,  od  the  llth  of  Jnne,  1892,  on  the  2Ut  and  again  on  the 
26th  of  July,  1892. 

Ib  the  first  interview,  she  gave  him  iastractions  to  invest  for  ber, 
in  State  bonds,  the  balance  of  torty-flve  thousand  nine  hundred  and 
seventeen  dollars  and  twenty-six  cents  then  remaining  in  bis  bands 
to  her  credit;  In  the  second,  she  agreed  to  loan  him  forty  tbouumd 
dollars  on  his  demand  note,  secared  by  a  pledge  of  State  bonds  of 
the  par  value  of  thirty-flve  thousand  dollars,  and  in  stocks  of  Ibe 
New  Orleans  Insurance  Association  sufficient  in  amount  to  cover  the 
balance  of  five  thonsand  dollars;  in  the  third,  there  was  a  repetition 
of  the  second,  the  details  thereof  being  reiterated. 

She  states  that  Pierre  Lanaux'  proposition  was  to  place  his  d«- 
mand  note  for  forty  thousand  dollars,  with  the  aforesaid  securities 
attached,  in  the  hands  of  George  DeJafaan,  which  he  would  instnict 
him  to  place  in  a  bank  box  in  the  sate  of  the  New  Orleans  Insurance 
ASBOciatlOD,  to  which  George  Lanaux,  secretary  of  the  company, 
had  exclusive  access;  and  that,  at  the  same  time,  he  would  instruct 
the  secretary  to  hold  the  box  subject  to  the  order  of  DeJahau,  vho 
was  to  b(*  authorised  to  deliver  said  note  and  securities  on  her 
demand. 

That,  in  ber  last  interview  with  Pierre  Lauaux,  the  latter  inquired 
of  her  to  know  it  she  perfectly  understood  all  the  Instractlons  be 
bad  previously  given  her,  and  that  she  replied  In  the  affirmative. 

Mr.  George  DeJahan  makes  the  following  statement,  vis. : 

"  Mr.  Pierre  Lanaux  gave  me  instructions  before  leaving — that  i» 
to  say,  a  tew  days  before,  on  the  2d  of  August,  be  told  me  to  make 
a  note  for  Mrs.  Tassin;  to  place  forty  thousand  dollars  for  Hrs. 
TasBin,  or  thirty-five  thousand  Lonsiana  State  bonds,  and  to  com- 
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plete  tbe  balftnce  of  the  pledgfl  with  Nev  Orl«atu  Insntance  AbbocI- 
ttion  Block. " 

Again  he  Btatea : 

"  On  the  8d  of  Anpist  Mr.  Lanaax  told  me  that  he  had  KlveD  In- 
stTDctlons  to  Mr.  Geo^e  Lananx  to  call  apon  me  for  a  certain  box, 
in  which  I  was  to  place  the  pledges  for  Mrs.  Tassin  and  (others) 
*  *  *  Hr.  Piene  Ijanaaz  called  at  tbe  office  (on)  the  8d,  at 
atraat  2  p.  H.  He  asked  melf  I  had  ezecnted  hie  orders.  I  told  him 
rss.  I  went  to  the  bank  and  got  tbe  box.  I  brooghb  it  into  the 
office,  opened  it  in  bis  presence,  exhibiting  to  him  the  notes  for  all 
these  different  parUes,  made  packages  before  blm,  and  replaced  them 
in  the  box. 

"  That  was  on  the  Sd  of  Angnat." 

Again  he  says : 

"  Hr.  Lananx'  instractions  were  to  deliver  to  the  parties  wboee 
names  were  on  these  packages,  at  their  request." 

He  states  that  on  tbe  4th  of  August,  at  about  11  or  12  o'clock  m., 
be  telephoned  Oeorge  Lanauz,  secretary  of  the  insurance  associa- 
tion, that  he  was  ready  to  deliver  to  bim  the  box,  and  be 
came  and  met  him,  and  that  they  went  together  and  placed  the  box 
in  bis  safe,  in  the  vanlt  of  the  insurance  association. 

He  farther  states  that  he  retained  the  key  to  tbe  bank  box,  which 
continnoualy  remained  In  the  safe  until  after  the  death  of  Pierre 
Lananx,  and  was  then  delivered  to  him  by  George  Lanans,  and  he 
opened  it  in  bia  presence. 

He  was  asked  tbe  question  whether  he  would  have  delivered  the 
packages  to  the  parties  named  if  they  had  demanded  tbem;  and  his 
answer  was  that  he  would,  as  Mr.  Lananx  had  Instructed  him  to 
deliver  the  packages  to  tbe  parties  named  on  the  back  of  the  different 
envelopes,  upon  their  demand.  He  concludes  bis  answer  by  making 
this  statement; 

"  His  instructions  were  to  put  them  in  tbe  box,  as  I  stated  yester- 
day, subject  to  tbetr  demand." 

Thia  witness  further  states  that  be  went  to  "  Hrs.  Tassin's  boose 
on  the  7tb  of  August,  1892,  *  *  and  told  (ber)  that  Mr.  Lananx 
had  plAced — invested  for  ber,  forty  thousand  dollars  on  his  note, 
secured  by  thirty-five  tbonsand  dollars  of  Louisiana  fours,  and  five 
hnndred  and  twenty  shares  of  New  Orleans  Insurance  Association,  a» 
he  had  promieed  her,  Mr.  Lananx  had  told  me  to  go  there. 
«7- 
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"  Q.  Did  he  instruct  you  to  go  there  and  ir^Orm  her  t 

"A.    Yea. 

"  Q.  After  yoo  related  to  her  (Mrs.  Taaain)  what  oocTirred  on  the 
8d  of  Aogiut,  did  she  aa^  anything  ? 

"  A.  Well,  the  said  it  wag  all  right,  aocording  to  what  Mr,  Lanaut 
had  promited  her." 

This  witness  again  states  that  after  Mr.  Lananx'  death,  Mrs.  Tusin 
called  on  him  for  the  note  and  aecnritiea,  bat  he  declined  to  delirer 
them,  because,  in  bis  opInloD,  bis  antboritj  trom  Pierre  Lsnaux 
oeased  at  hla  death. 

Ooansel  for  the  executor  said,  interrogatlTelf,  "  And,  thetetoTe, 
yon  knew  that  when  he  died  you  would  have  no  power  over  it,  (oi 
the  reason  that  it  (the  box)  must  be  opened  in  bla  estate. 

"But  his  answer  waa  '  no;  I  did  not  think  it  belonged,  even  afUr 
hit  death,  to  hia  estate.'  ■* 

"  Q.  The  instmctions  of  Mr.  Pierre  Lanaux  were  up  to  the  time  of 
hit  death  r 

"A.  He  did  not  tpedfy  up  to  the  time  of  hie  death.  The  words 
were :  '  Yoa  will  deliver  thete  paekaget  to  the  partiet  whoee  name*  art 
on  them,  on  their  demand.'  Those  were  the  only  words  he  spoke  to 
me  in  reference  to  these  packages." 

The  witness  then  repeats,  that  the  investments  or  pledges  were  thiu 
made  and  placed  in  a  bank  box,  and  the  parties  were  duly  noUfied  of 
the  fact  o(  the  pledges  having  been  made;  and  that  their  accoonU 
cnrrent  were  duly  credited  with  the  proper  amount*,  corresponding 
with  the  amount  of  the  secured  notes. 

Mr.  George  Lanaux  States  that  on  the  2d  or  3d  o(  August,  1893, 
Pierre  Lanaux  "  crossed  ever  from  the  State  National  Bank  to  tbe 
office  of  the  New  Orleans  Insurance  Association,  came  to  (bis)  ofBc» 
and  said,  '  Qeoi^e,  can  you  pat  a  bank  box  in  the  iron  safe  of  you 
company?'  To  which  question  the  witness  replied,  'It  depends 
on  the  size  of  the  box.  Oar  iron  sate  is  pretty  full.'  Lananz  ssid, 
'  Try  and  put  the  box  in  the  safe ;  George  Dejataan  will  give  yon  tbe 
box.'  That  was  all  that  P.  Lanaux  said  to  me  in  relation  to  tbe  box- 
That  was  in  the  morning  between  10  and  li  o'clock.  About  i 
o'clock  that  same  day  I  telephoned  to  DeJahan  *  •  •  asking 
him  if  P.  Lanaux  told  him  about  a  bank  box  which  I  was  to  pot  in 
the  safe  of  the  New  Orleans  Insurance  Association.  He  said  yes, 
but  he  was  not  ready  to  put  tbe  box  in  the  safe,  bat  would  telephone 
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me.  •  ■  •  The  following  day  Dejahan  telephoned  tbat  he  was  . 
ready  to  pat  the  box  in  the  safe  of  the  company.  I  answered,  to 
wait  for  me  at  Lanaox'  office,  that  I  was  coming  fmmediately.  I 
left  my  office  and  proceeded  to  Herre  Lananx'  office  on  Oont! 
(atreet),  and  together,  accompanied  by  DeJahan,  took  the  bank  box 
fnm  the  desk  in  P.  Lanauz'  office  and  went  to  the  Branch  Depository 
State  National  Bank,  corner  of  Royal  and  Oontl  streeto,  and  having 
OMlBtance  of  employfis  of  the  bank  we  went  into  the  vanlt  where 
our  sate  Is.  I  opened  the  safe  and  after  having  moved  certain  aecn- 
riUes  from  one  shelf  to  another  we  snoceeded  In  putting  In  the  bank 
box.  •  ■  *  There  is  no  key  to  the  safe.  There  is  a  combination. 
I  had  the  combination.  I  was  the  only  person  who  had  the  combi- 
nation," 

On  being  asked  if  he  knew  anything  of  the  contents  of  the  box, 
said  he  did  not. 

He  fnrther  states : 

"  On  the  6th  of  September  I  delivered  the  box  to  Qeorge 
DeJahon,  who  called  for  it.  I  had  received  It  from  Qeorge  De- 
Jahan. *  *  *  He  returned  It  to  me  in  the  course  of  five 
minotes." 

This  witness  ^ain  says : 

"  I  anrrendered  the  box  to  DeJahan,  having  received  It  from  falm. 
I  did  not  know  whose  agent  he  teas,  or  eonHdered  himaelf  to  be.  That 
I  can  not  answer.  DeJahan  will  answer  tbat.  Yon  can  not  expect 
me  to  answer  for  DeJahan." 

Mr.  Denis  Lananx  stated  that  "  the  first  time  he  saw  this  tin  box 
was  on  the  6th  of  September  ■  •  •  with  DeJahan  and  George 
Lananz.  I  had  been  informed  by  DeJahan  that  he  had  a  box,  which 
box  was  in  the  safe  of  the  New  Orleans  Insnrance  Association,  which 
was  in  the  vanlt  of  the  Branch  Depository  of  the  State  National 
Bank,"  Informing  witness  of  the  contents. 

He  said  that  Qeorge  Lananx  opened  the  vault  and  DeJahan 
opened  the  bank  box.  "  We  fonnd  packages — one  marked  'Prop- 
ertyof  Mrs.  Tassln,'"  etc.  He  again  said:  "DeJahan  told  me  he 
had  the  bank  box."  and  being  asked  "  when  he  was  so  Informed  by 
DeJahan,"  replied  that  "it  was  on  the  4th  or  6th  of  September, 
•     *     •     two  or  three  dayi  before  Lanaux  died," 

On  this  evidence  there  can  be  no  donbt  of  the  following  facts 
being  fnlly  established,  viz. : 
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1.  That  tbere  was  an  ogxeemeDt  between  Pierre  Lauanx  and  Hn. 
Tassfn  that  certain  specified  collaterali  were  to  t>e  attached  to  his 
demand  note  for  forty  tboneand  doliara  in  her  favor,  as  security  there- 
for. 

2.  That  the  note  was  accordinglj  execated  and  the  aforesaid  col- 
laterals were  thereto  attached,  and  that  same  were  placed  in  an  en- 
Telope  endorsed  "Property  s^  Mrs,  F.  E.  Tatain,"  and  that  this  en- 
velope was  deposited  in  a  bank  box,  that  was  locked,  and  deposited 
In  a  safe  in  the  vanit  of  the  New  Orleans  Insnrance  Association. 

3.  ThatDeJahaa  was  proposed  by  Pierre  Lananx  as  the  person 
who  was  to  carry  the  agreement  between  himself  and  Mrs.  Taasln 
into  effect,  and  that  Mrs.  Toasia  was  so  informed,  and  aneqtiiTocallf 
accepted  the  proposition. 

4.  That  Pierre  Lananx  gave  DeJaban  ioetmcUonB  in  exact  con- 
fonnity  with  the  aforesaid  agreement;  that  in  panmance  of  eald  in- 
etmctions  DeJahan  accepted  the  tmet,  and  made  and  execated  is 
favor  of  Mrs.  Tasaln  a  demand  note  for  forty  thonsand  dollars  and 
signed  per  pro.  Lananx ;  and  to  that  note  attached  the  specified  col- 
laterals, and  placed  cbem  in  a  bank  box,  and  locked  the  box  and 
deposited  it  In  the  iron  safe  of  the  New  Orleans  Insonuice  Association 
— retaining  the  key  in  his  posaessioQ. 

6.  That  in  pnrsaance  of  the  inetractions  of  Pierre  Lananx,  DeJahao 
visited  Mrs.  Tassin  at  her  plantation  in  the  parish  of  St.  John,  for  the 
express  porpose  of  reporting  to  her,  carefully  and  snccinctly,  all  he 
had  done,  oj  Mr.  Lanaux  hod  promised  her  he  would,  and  which  she 
acknowledged  to  DeJahan  had  been  done  according  to  their  agreement. 

6.  That  DeJaboD,  assisted  by  George  Lanaux,  secretary  of  the  m- 
snrance  association,  and  other  bank  employes,  placed  the  bonk  box 
containing  the  eecnrilies  specified  in  the  safe  of  the  insurance  aeao- 
ciation  in  the  vault  of  the  company — DeJaban  retaining  the  key  of 
the  box  and  George  Lananx  keeping  the  combination  of  the  safe. 

7.  That  Ibe  box  thus  remained  on  deposit  and  was  not  touched  bj 
any  one  until  after  the  death  of  Lanaux,  when  George  Lananx  opened 
the  safe  and  permitted  DeJaban  to  remove  the  bank  box. 

8.  That  on  the  7tb  of  September,  1892— the  next  day  after  the 
death  of  Pierre  Lanaux — Mrs.  Taasin  called  upon  DeJahan  for  the 
delivery  to  her  of  the  note  and  the  pledged  securities,  but  her  re- 
quest  was  declined  on  account  of  Pierre  Lananx'  death — DeJabsa 
explaining  that  she  would  receive  them  in  a  tew  days. 
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9.  That  on  tfae  following  da^  SeJataan,  accompanied  by  Denia  La- 
naox,  Tisited  tlie  Branch  Depoaltoi^  of  the  State  National  Bank  and 
called  npOQ  George  Lananx,  eecretary  of  the  New  OrleanB  Insurance 
AMOciatioD,  for  the  delivery  of  the  bank  box;  that  tfae  secretary  at 
once  opened  the  vaolte  and  safe  of  the  insarance  aesoclatioD  and  de- 
livered the  bank  box  to  Dejahan,  and  that  Dejahan  prodnced  the 
key,  opened  the  box,  and  he  and  Denis  Lananx  examined  the  pack- 
ages  therein  deposited — whereupon  the  bank  box  with  the  pledged 
eecnrltlea  were  returned  to  the  cnstody  of  the  Insurance  aaaociation. 

Rectirring  to  the  query  proponnded,  It  appears  ttaat,  in  the  light  ot 
the  evidence  detailed,  it  mnet  receive  an  affirmative  reply — that  the 
possession  of  Dejahan  was  snch  that  Mrs.  TaMln*s  prlvil^e  so  ef- 
fectually etrock  the  collaterals  that  she  would  have  been  entitled  to 
the  proceeds  if  any  other  creditor  of  Lananx  had  seized  and  sent 
them  to  sale. 

Or  in  other  words,  Pierre  Lananx  absolutely  lost,  or  diacontinned 
control  over  the  pledged  collaterals  from  the  moment  the  bank  box 
containing  them  had  been,  by  DeJahan,  deposited  In  the  iron  sate 
ot  the  New  Orleans  Insurance  Association.  After  that  date  the  ens- 
tody  of  DeJahan  was  exclusively  for  the  account  of  Mrs.  Tasein,  to 
whom  he  was  directed  by  Pierre  Lananx  to  deliver  upon  her  demand. 
Wltb  Pierre  Lanaux'  knowledge,  and  by  bis  direction,  the  collaterals 
indicated  by  bim  and  agreed  upon  by  him  and  Mrs.  Taasin  were 
Kgregated  from  hie  other  a«»ete,  were  attached  to  his  demand  note  in 
her  favor,  and  placed  In  an  envelope  and  marked,  "  Property  of  Urs. 
F.  E.  Tassin,"  and  by  Dejahan  deposited  In  a  bank  box  of  which  be 
poBsesaed  the  key.  With  the  assistance  of  the  secretary  of  the  In- 
surance association  and  others  of  its  employes,  the  bank  box  con- 
taining these  pledged  securities  was  removed  from  the  desk  of  Pierre 
Lananx  and  deposited  in  an  iron  safe  in  the  vanlt  of  the  insurance 
association,  of  which  Its  secretary  alone  possessed  the  combination — 
thos  completely  severing  Pierre  Lananx'  control  and  dominion  over 
the  box  and  its  contents.  And  when  DeJahan  called  on  Mrs.  Taaain 
and  Informed  her  of  at(  that  he  had  done,  "as  he  (Pierre  Lananx)  bad 
promiaedher,"  and  Mrs.  Tassin  expressed  her  approbation  o/tAectct«Ae 
hadperformed,  "  oaJfr.  Lanaux  hod  promised  her,"  the  irfnoutuin  of  the 
contract  was  completed  bjr  her  acoeptanoe;  and  henceforth  DeJahan 
was  exebitlvety  her  agent. 

That  DeJahan  so  nnderstood  his  position  ts  fully  attested  by  his 
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statements  to  the  effect  (1)  that  Mr.  Latiaax'  instmctions  were  tor 
him  to  deliver  tbe  pledged  collaterals  to  the  parties  whose  naiDu 
were  endorsed  on  the  respective  packages  at  their  reqaest;  (2)  thu 
tbe  InstrDctions  of  Pierre  Laoaox  were  not  up  to  the  time  of  hit  death, 
bnt  that  he  was  to  deliver  apon  the  demand  of  the  pledgees ;  (3)  tbtt 
he  (DeJaban)  Informed  Mr.  Denis  Lananx  (wo  or  three  daya  prior  to 
the  death  of  Pierre  Lananx  that  he  held  a  box  in  tbe  safe  of  the  New 
Orleans  Insnraace  Asaoclation,  containing  pledged  secnrities;  (4) 
that  immediatetj/  after  the  death  of  Pierre  Lajiaux  DeJahon  visited  the 
vanlt  of  tbe  insurance  association  in  company  with  Denis  Lananz, 
and  the  secretary  of  the  insurance  company  opened  the  vault  and 
tbe  sate,  and  delivered  tbe  box  containiLg  tbe  securities  into  the 
bands  of  DeJaban,  and  he  unlocked  it  in  the  presence  of  the  secre- 
tary and  Denis  Lanaaz,  and  thereupon  he  and  Denis  Lanaox  exam- 
ined tbe  secttritles  that  were  tonnd  in  the  box,  and,  among  the 
number,  tbe  package  endorsed  "Property  of  Mrs.  F.  E.  Tassin;"  (5) 
that  after  their  examination  was  completed  the  packages  were  re- 
turned to  their  places.  Mr.  DeJahan  locked  the  box  and  retnroed 
it  to  tbe  onatody  of  the  secretary  of  tbe  insurance  association,  and 
he  in  turn  placed  tbe  box  in  the  iron  safe,  closed  it,  as  well  as  the 
vault,  he  alone  poBsessing  the  combinatioos.  What  more  could  have 
been  done,  or  what  additional  formality  could  have  been  observed, 
to  have  perfected  tbe  deltner^  of  pledged  collaterals,  to  a  third  perton 
agreed  upon  by  the  parties. 

The  text  of  tbe  law  is,  ■'  It  is  essential  to  tbe  contract  of  pledge 
that  tbe  creditor  be  put  in  poueaaion  of  tbe  thing  given  him  in 
pledge,  etc."     R.  C.  0.  3152. 

Bat  there  is  an  express  qaalification  placed  upon  this  article  in 
these  words,  viz.: 

"  In  no  case  does  this  privilege  (R.  C.  C.  3167)  subsist  on  the  pledge, 
except  when  tbe  thing  pledged,  if  it  be  a  corporeal  movable,  or  the  evi- 
dence of  a  credit,  if  it  be  a  note  or  other  inBtrument  nnder  private 
signature,  has  5een  actually  put  and  remained  in  the  poMession  of  the 
creditor,  or  of  a  third  person  agreed  upon  by  the  parties."  R.  C.  0.3162. 

Was  not  DeJaban  the  third  person  agreed  npon  by  the  partiesf 
Was  not  his  selection  duly  notified  to  him?  Did  be  not  carry  out  his 
instructions  to  the  letter  in  the  preparation  of  tbe  note  and  pledge 
and  in  giving  to  Mrs.  Tassin  information  of  tals  having  per- 
formed all  the  acts  that  Pierre  Lananx  bad  promised  her  should  be 
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performed?  Did  not  Mra.  Tassin  specifically  approve  and  accept 
Hune,  and  sabseqTiently  call  on  DeJahan  for  the  note  and  pledged 
collaterals  in  keeping  with  Lananx'  directions  to  deliver  on  bis 
order?  And,  finally,  did  not  BeJahan  declare  to  Denis  Lananx, 
before  Pierre  Lanaux'  death,  that  he  held  possession  of  the  pledged  col- 
laierali;  and,  after  Lanaux'  death  did  not  the  secretary  of  the  insur- 
ance association  delitier  them  to  himt  And  can  it  be  doubted,  In  view 
of  the  act  of  the  secretary  In  sarrendering  the  actual  poaeession  of 
well  nigh  $160,000  of  State  bonds  into  the  power  of  DeJahan  two 
or  Ihree  days  after  the  death  of  Pierre  Lanaux,  that  DeJahan  had  a  right 
of  costody  and  control,  entirely  independent  of  Lananz?  There 
can  be  no  other  eolation  of  the  question. 

What  is  the  answer  to  the  foregoing  proposition?  That  of  the 
District  Jndge  was — as  appears  from  his  reasons  for  judgment — that 
the  iDstructloiiB  of  Lananx  to  DeJahan  "  were  those  of  an  employer  to 
bis  clerk."  That  Lananx  "said  nothing  about  the  bank  box,  or  of 
DeJahan's  holding  it,  or  the  secnritiea  it  contained,  as  the  agent  for 
any  one,  or  as  a  party  agreed  upon  with  whom  the  box  and  securities 
were  to  be  deposited;  nor  did  he,  at  the  time,  instmct  DeJahan  to 
Dotity  the  pledgees  that  the  securities  had  been  placed  in  the  box 
nibiect  to  their  demand;  but  DeJahan  testlSee  that  he  did  so,  at 
same  time  not  mentioned  in  the  testimony." 

It  Is  evident  that  the  Jndge  a  quo  was  under  a  misapprenslon  of  the 
facts  addnce  in  evidence  on  all  of  the  foregoing  propositions.  Pierre 
Lananx  being  dead  his  lips  are  sealed  and  can  not  speak;  but 
DeJahan's  testimony  is  clear  and  unmistakable.  He  says — using  his 
own  words:  "  His  instmctione  were  to  put  it  in  the  box,  as  I  stated 
yesterday,  subject  to  their  demand."  Again :  "  He  did  not  specify 
op  to  the  time  of  his  death.  His  words  were:  'Yon  will  deliver 
these  packages  to  the  parties  whose  names  are  on  them  on  their 
demand.' " 

Again:  "I  went  to  Urs.  Tassin's  boose  on  the  7th  of  August, 
1892,  •  •  •  and  told  her  that  Mr.  Lananx  had  placed,  invested 
for  her  forty  thoasand  dollars  on  bis  note,  secured  by  thirty-five 
thousand  dollars  of  Louitiana  fours  and  five  hundred  and  twenty 
shares  of  Hew  Orleans  Insurance  Association,  as  he  had  promUedher. 
Mr.  Lanaux  had  told  me  to  go. 

"  Q  Did  be  instruct  you  to  go  there  and  inform  her  7 

"A.  Te». 
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"  Q.  After  yoa  related  to  her  (Mr§.  Taaein)  what  occnrred  on  the 
8d  of  Angaat,  did  she  say  anything  ? 

"A.  Well,  Bhe  said  that  It  was  all  right,  aoeording  to  what  Mr. 
Lanaux  had  promiaed  her. ' ' 

From  the  foregoing,  it  is  perfectly  evident  that  DeJahan  had  been 
made  acquainted  with  "  what  Mr.  Lanaux  had  promited  her,"  and 
that  one  of  the  things  he  bad  promised  her  was  that  Dejaban  was  to 
deliver  the  secoritles  lo  her  on  faer  demand.  It  is  equally  evident 
that  he  did  inform  Mra.  Tassln  that  be  had  deposited  Lanaox'  note 
and  the  secotities  he  had  specified  in  their  previous  agreement, 
wbicb  be  would  deliver  on  her  demand;  and  that  she  expressed  her- 
self satisfied  that  he  had  done  alt  thit  Lanaux  had  promited  her.  It 
is  likewise  evident  that  the  dates,  places  and  clrcamstuices  are  all 
precisely  detailed,  with  perfect  accuracy. 

That  DeJahan  was,  at  tbe  time,  the  clerk  of  Pierre  Lanani,  is  a 
matter  of  no  consequence. 

Tbe  following  queries  have  been  propounded,  the  trend  of  which  is 
to  show  that  BeJahan  acted  In  tbe  capacity  of  Lanaux'  cterfc 
throughout  all  of  these  transactions,  and  that,  consequently,  the 
bonds  were  at  all  times  in  Lananx'  possession,  being  in  bis  bank  box. 

Tbe  two  must  be  taken  together,  as  one  is  but  tbe  coonterpart  of 
the  other. 

"  (1)  Can  this  court  hold  as  a  proper  interpretaUoo  of  tbe  law  of 
pledge — 

"Tbat  a  debtor  pntting  bonds  In  a  package,  marked  with  tbe 
debtor's  name,  instructing  his  elerk  to  deliver,  the  creditor  apprised 
in  advance  that  i&atractions  will  be  given,  and  notified  afterward 
by  tbe  clerk — consnmmate  tbe  pledge,  although  tbe  instructions  ivere 
not  fultllled,  and  tbe  bonds  always  remain  in  the  debtor'*  box. 

"  (2)  Would  any  bank  take  sacb  a  pledge — i.  e.,  lend  money  on 
the  debtor's  bonds,  in  hi»  bank  box,  and  on  his  direction  bo  hta  clerk 
to  deliver;  or  would  tbe  bank  have  any  pledge  unless  tbe  clerk  de- 
livered?" 

Both  of  these  questions  may  be  answered  in  tbe  negative  withoat 
in  any  manner  affecting  the  claim  of  Mrs.  Tassin. 

If  it  be  conceded  that  DeJahan  was  acting  as  Lanaux'  clerk  in  tbe 
transaction  with  Mrs.  Tassln,  and  tbat  tbe  collaterals  remained  in 
Lanaux'  custody  all  the  while,  of  course  there  was  no  pledge.  Bat 
DeJaban  was  the  third  person  agreed  npon  between  Piene  Laoaoz 
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and  Mrs.  Tawin  to  hold  the  collateralB  for  the  latter.  And,  thongh 
the  box  may  have  been  the  property  of  Pierre  Lanaaz,  it  was  re- 
moved from  hla  poBseBBioa  before  the  collaler ale  were  placed  in  it; 
and  vhen  the  collaterals  were  deposited  In  the  box  DeJahan  locked 
it,  and  thereafter  retained  the  key.  Then  DeJahan,  assisted  by  the 
secretary  and  his  emptoyes,  put  the  box  in  the  safe  of  the  inanrance 
association,  to  which  the  secretary  alone  possessed  the  combinatloii 
No  one  had  access  to  the  box  bat  DeJahan,  and  the  secretary  gave 
him  access  to  it,  after  the  death  of  Pierre  jMnaax — he  being  accom- 
panied by  George  Lananx.  And,  while  it  la  trae  that  DeJahan  was 
the  clerk  of  Pierre  Lananx  within  the  scope  of  the  latter's  bosiaesa, 
he  was,  at  the  same  time,  the  third  person  agreed  upon  by  him  and 
Mrs.  Tassin  to.  hold  the  aecnritiee  for  the  latter.  There  is  no  Incom- 
patibility between  the  two  positions.  This  was  distinctly  held  In 
Weema  ts.  Delta  Moss  Company,  83  An.  974,  this  conrt  declaring 
that  '-  the  objection  that  the  two  custodians  of  the  property  pledged 
were  employes  of  the  company  has  no  force,  and  can  not  destroy 
the  effect  of  delivery  to  Richard." 

Consequently,  this  is  not  the  case  supposed  of  collaterals  being  in  a 
debtw'a  bank  box,  who  had  given  his  clerk  Instrnctloos  to  deliver, 
which  instmctions  be  had  not  folflUed',  but  it  proceeds  on  the 
theory  that  DeJaban  was  the  third  person  agreed  upon  by  the  partiei, 
and  that  he  had  posaetsUm,  with  instmctions  to  deliver  to  Mrs. 
Tassin,  on  her  demand — within  the  plain  and  evident  meaning  of  the 
Code. 

Bat  a  farther  proof  of  Pierre  Lananx'  lack  of  possession  and  con* 
trol  of  the  collaterals  is  furnished  by  the  procuration  that  was  an- 
nexed thereto,  authorizing  the  pledgee — not  DeJaban — to  sell  the 
collaterals.  Such  a  mandate  to  the  pledgee  is  an  adjunct  of  the 
pledge,  and  inseparable  from  it.  Such  a  mandate  Is,  in  its  nature, 
irrevocable.  Jonmal  dn  Palais,  12  and  19  of  1827.  And  in  Ren- 
shaw  vs.  His  Creditors,  40  An.  87,  this  court  said:  "The  same 
principle  applies  in  every  case  where  the  mandate  is  granted  as  a 
condition  of  the  contract,  or  as  a  means  of  executing  it. 

"In  such  case,  the  mandate,  forming  an  element  of  a  synallag- 
matic contract,  is  Impressed  with  the  qualities  of  such  a  contract, 
and  is  irrevocable.     Jonmal  da  Palais,  7  July,  1887." 

And  the  court  further  observes : 

"  It  is  plain  that  the  powers  of  attorney  bere  involved  belong  to 
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the  class  which  have  been  described,  forming  important  adjuncts  of 
the  contracts  of  pledge  themselves,  and  stipnlated  in  tbe  interest  of 
the  mandatories;  that  tbe  mandator  had  no  power  to  revoke  them, 
and  hence  the}*  are  equally  irrevocable,"  etc.  40  An.  40,  Renshaw 
vs.  Creditors. 

After  its  execution,  Pierre  Lanaux  had  no  more  power  to  revoke 
this  mandate  to  tbe  pledgee  to  sell  than  he  had  to  revoke  the  note 
he  had  executed.  When  executed  and  delivered  iuto  the  hands  of 
the  depositary  agreed  upon  between  himself  and  Mrs.  Tassin,  the 
mandate  became  irrevocable  In  so  far  as  be  was  concerned. 

The  only  question  for  consideration  is,  whether  the  agreement  be- 
tween  pledgor  and  pledgee,  and  the  possessioo  of  the  third  person 
agreed  upon,  was  binding  on  Lanaaz'  creditors,  or,  in  other  words, 
whether  Mrs.  Tassin's  privilege  could  be  enforced  on  the  proceeds 
of  the  securities  pledged  in  case  they  had  seized  and  sold  them — as 
they  evidently  had  the  right  to  do.     Auge  vs.  Varlol,  31  An.  865. 

If  the  pledge  in  lavor  of  Mrs.  Tasain  was  in  keeping  with  tbe  Code 
it  was  evidently  binding  on  these  creditors  of  Lanaux. 

And  as  tbe  Code  authorizes  that  a  contract  of  pledge  may  be  effected 
by  delivery  of  possession  of  the  thing  pledged  to  a  third  person 
agreed  upon  by  the  parties,  the  only  question  iu  this  case  is,  whether 
DeJahan  had  an  effectual  possession  of  the  bonds.  The  only  flgare 
that  the  secretary  of  the  insurance  association  cuts  in  the  transaction 
is  that,  being  the  custodian  of  the  company's  vault  where  the  bank 
box  was  deposited,  his  custody  proved  the  possession  of  DeJaban, 
and  disproved  the  possession  of  Pierre  Lanaux. 

II  so,  tbe  Code  declares  that  tbe  privilege  of  the  pledgee  does  sub- 
sist on  tbe  thing  given  in  pledge,  (1)  when  "  it  has  been  actually 
put  and  remains  in  the  poHBcsBlon  of  tbe  creditor;  "  (2)  or  when  "it 
has  been  put  and  remains  In  tbe  poBseaaioa  of  a  third  person  agreed 
upon  between  the  parties."     R.  C.  C.  3162. 

The  latter  character  of  pledge  baa  been  frequently  and  recently 
recognized  and  enforced  by  this  court,  on  evidence  far  less  clear  and 
cogent  than  that  which  is  afforded  by  this  record. 

Iu  Conger,  Exr.,  vs.  City  of  New  Orleans,  32  An.  1260,  a  case  is 
presented  of  a  demand  for  three  twenty-year  bonds  of  the  city  of 
New  Orleans  which  the  city  had  pledged — retaining  the  bonds  in  her 
own  possession,  she  being  the  debtor;  and  this  court  s^d : 

"PoBseseloD,  though  essential  to  the  validity  of  tbe  pledge,  need 
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not  bo  always  in  the  creditor.  It  Is  sufficient  that  the  tbing  pledged 
be  in  one  occnpyiug  ad  hoc  tbe  podUon  of  a  tmatee. 

"Tbe  debtor  himaeif  tatty,  in  some  cases,  be  conaidered  as  sucb 
tnutee,  and  be  ^ven  possession  of  tbe  tblng  by  him  pledged,  provided 
hit  tenure  be  preeariout  and  clearly  for  the  acconnt  of  the  creditor. 
The  Loalslana  doctrine  Is  Id  perfect  accord  with  both  common,  Ro- 
man and  French  laws.  R.  0.  O.  8162;  O.  N.  2076,"  and  varions  cited 
anthoritieB,  particularly  Potbier  Pandects;  Bell's  Oommentaries  on 
Scotch  Law ;  Troploi^  Nant. ;  Dalloz  Rep. ,  and  Dnranton. 

The  authority  of  the  Conger  case  has  been  followed  and  approved 
by  this  coort  in  many  subsequent  and  well  considered  cases. 

In  Weems  vs.  the  Delta  Mobs  Company,  38  An.  978,  a  case  is 
stated  of  a  pledge  having  been  made  of  the  bnllding  and  factory  ot 
tbe  company  and  its  varioas  movable  effects,  enomerated  in  the  act 
of  pledge,  which  was  entered  Into  between  the  president  of  the  com- 
pany and  tbe  creditor,  appointing  one  of  the  company's  employee  as 
CDStodian.  And  that  pledge  was  maintained  against  the  creditors 
ot  the  company  after  it  became  insolvent — on  the  authority  of  tha 
Conger  case. 

In  Jacquet  vs.  His  Creditors,  38  An.  868 ,  a  case  is  stated  of  a  pledge 
having  been  executed  of  certain  machinery  used  for  the  manufacture 
of  tobacco,  consisting  of  boilers,  engines,  cutters,  etc.,  which  was 
agreed  to  by  tbe  parties,  who  selected  a  third  person  as  custodian — 
the  act  ot  pledge  stipulating  a  right  of  sale  in  the  pledgee.  Same 
was  maintained  against  the  creditors  of  the  partnership  after  the 
surrender  of  the  pledgors,  on  the  anthority  ot  the  Conger  and  Jac- 
quet cases. 

Id  Woodward  vs.  the  American  Exposition  Railway  Company,  89 
An.  666,  a  controversy  is  stated  between  the  plaintiff,  asserting  a 
privilege  resulting  from  a  pledge  of  certain  iron  rails  and  other  ap- 
purtenances used  In  the  construction  of  a  railroad,  and  which  bad 
been  secured  by  an  act  of  pledge  of  the  railroad  and  all  of  its  appur- 
teuances  by  placing  same  in  the  cdstody  of  a  third  person  named — 
tbe  plaintlfTs  privilege  being  resisted  by  an  intervener  claiming  a 
privilege  upon  certain  lumber  he  had  sold  the  company  for  tbe  pur- 
pose of  bnllding  bridges,  etc.  The  demand  of  the  intervenor  waa 
rejected,  and  that  of  the  plaintiff  waa  sustained — his  privilege  as 
pledgor  of  tbe  railroad,  in  its  entirety,  being  sustained  as  npou  per- 
tonal  property,  on  the  authority  of  the  Conger,  Weems  and  Jacquet 
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In  Levy  vs.  Ford,  41  An.  878,  n  case  Is  stated  of  a  pledge  of  mort- 
Sage  note  for  aeven  thousand  dollars  for  the  security  of  Itoo  different 
clsima  of  two  ditterent  crsditors — a  third  person  holding  possession  as 
tbe  mntnal  mandatory  of  the  pledgor,  and  the  two  pledgees,  they  each 
hsving  a  limited  interest  in  the  pledged  collateral.  This  pledge  was 
■n^otained  aa  against  a  competing  mortgage  creditor  of  the  pledgor. 

Peters  vs.  Pacific  Qnano  Company,  42  An.  690,  presents  the  case 
«f  the  ^enta  of  a  company  engaged  in  the  mannfactnre  of  guano, 
living  la  pledge  to  two  lendors  of  money  in  Boston,  on  a  cai^ro  of 
gnano,  a  bill  of  lading  for  the  goods  in  trantit  to  the  conaignee  thereof 
at  New  Orleans — one  of  the  pledgees  holding  for  the  two.  This  eoart 
aot  only  maintained  the  pledge  with  reapect  to  the  people  In  Boaton, 
Init  held  also  that  it  extended  to  the  consignees  of  the  agenta  in  New 
Orieana,  aa  well  aa  to  the  New  Orleana  hanb,  to  whom  he  asalgned  it 
for  another  and  independent  loan — all  withoot  the  specific  knowl- 
«dge  of  the  gnano  company,  the  agent's  authority  being  purely  de- 
vivative. 

On  the  authority  of  the  foregoing  weU- considered  cases,  interpret- 
ing the  provision  of  the  Code,  which  declares  that  a  privilege  sab* 
idsta  on  the  thing  given  in  pledge.  "  if  it  has  been  pnt  and  remained 
iaCbe  hands  of  a  third  person  agreed  upon"  (R.  C.  C.  3162),  the 
jarisprudence  of  this  court  may  be  conaidered  thoronghly  settled  as 
to  the  question  that  is  controverted  in  this  case,  not  only  with 
regard  to  the  partiea  inter  se,  bat  with  regard  to  creditors, 
privileged  as  well  as  ordinary,  even  in  inaolvenciea  and  sncces* 
aionB. 

Aa  opposed  to  the  foregoing  deciaiona  the  oppoalug  creditors  cite 
«nd  rely  on  Caaey  va.  Cavaroc,  96  U.  S.  467,  which  is  a  Looiaiana 
case,  and  la  predicated  on  Louisiana  decisions  and  precepts  of  the 
<dvit  law,  aa  stating  a  different  rule. 

In  that  decision  a  case  is  stated  of  a  New  Orleana  bank  offering  to 
make  a  pledge  of  collaterals  as  security  to  the  SooUU  de  Credit 
MobUier,  ot  Paris,  France,  for  proposed  acceptances;  the  bonds  and 
notes  to  be  placed  on  depoait  with  a  third  person  named  and  agreed 
vpon  between  the  bank  and  the  aociety,  aaid  third  person  becoming 
:XaaTantar  of  the  bank. 

The  question  raiaed  in  that  caae  was,  whether  "  there  w&a  auch  a 
delivery  and  retention  of  poasession  of  the  collateral  secnritisB  aa  to 
coBBtatute  a  valid  pledge  by  the  law  of  Louisiana?"  And  making 
■anawer  to  that  query  the  court  said : 
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"  Clearly  tliey  were  never  oat  of  the  poaaeMion  ot  the  oj^cer*  ^ 
Qa  banfe,  and  were  never  ont  of  the  bank  for  a  §ingle  moment,  bofc 
were  always  subject  to  Its  disposal,  in  any  manner  wbatevar, 
whether  by  collection,  renewal,  snbstltntlon  or  exchange,  and  eol- 
lecttons,  when  made,  were  for  the  account  of  the  bank." 

In  support  of  their  opinion  the  court  refers  to  only  two  decislonaof 
this  court  as  bearing  on  the  question  at  Issue,  and  those  decisioBft 
were  rendered  in  Geddes  vs.  Bennett,  6  An.  616,  and  SuccessioD  «t 
BeHeza,  26  An.  86.     In  those  cases  pledges  were  not  sustained. 

In  the  iorm^  a  cose  is  stated  oi  certain  barrels  of  whiskey  btinc 
Ibe  object  of  a  pledge,  the  creditor  permitting  the  pledgor  to 
remove  them  to  his  own  premises,  on  his  simple  receipt,  he  sabaa- 
qnently  making  sale  of  them,  to  another.  In  a  suit  of  tbe  pledEee< 
■gainst  t^e  purchaser  the  sale  was  maintained. 

niat  case  has  not  the  least  applicability.  In  my  conception,  to  thtt- 
Osvaroc  case,  nor  to  the  instant  one,  for  the  reason  that  it  was  nok 
the  case  of  a  thing  being  given  in  pledge,  by  placing  it  in  tbe  hands. 
<A  a  third  person  agreed  on. 

In  the  latter  case  certain  creditors  of  the  deceased  having  madtt 
advances  on  the  faith  of  an  insurance  policy,  which  he  had  left  in 
the  hands  of  his  book-keeper,  with  inatmctlouB  to  deliver,  the  right, 
of  pledge  was  denied,  on  the  groand  that  the  creditors  did  not  havtt 
the  possession  requisite  to  constitute  a  pledge — this  court  boldti^f 
"  that  tbe  policy  was  never  beyond  the  control  ot  DeUeza,  and  that 
Myers  &  Levy  (creditors)  never  had  the  requisite  possession  thereof. 
The  book-keeper  never  held  the  politsy  at  agent  or  truttee  for  Mperm  A- 
Levy.  Although  informed  ot  his  employer's  intention  in  regard  to- 
one  ot  the  policies,  he  was  never  entniated  to  delivar  to  Myera  &  £«qr 
or  anjf  one  else.  There  was,  therefore,  no  deHeery  of  the  poUty 
to  Myers  di  Levy,  although  the  deceased  intended  to  do  »o.  Oon- 
•equently  they  never  held  It  as  a  pledge,  as  collateral  secnrity^ 
tor  their  accommodation  endorsements."     (Our  italics.) 

It  is  evident,  upon  simple  perusal  ot  that  paragraph  of  the  opin- 
ion, that  it  was  a  case  of  alleged  possession  by  the  creditor  of  tho 
collaterals,  and  not  that  ot  a  third  person  agreed  upon  by  the  cred- 
itor and  debtor. 

The  two  cases  are  exactly  parallel,  and,  in  my  opinion,  not  in  llnfr 
with  the  Oavaroc  case. 

In  that  case  the  court  made  an  extensive  examination  and  eolla- 
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tlon  of  cases,  and  in  its  ■mnmarf  gives  a  very  clear  and  compTelien- 
Blve  definition  of  the  character  of  possessloii  that  is  necessarf  to 
complete  a  pledge  in  the  hands  of  a  third  person  i^^eed  on. 

*'  The  ditFerence,  saj  the  court,  "  ordinarily  recognized  between  > 
mortgage" — i.  c,  at  common  taw — "and  a  pledge  is,  that  fide  is 
transferred  by  the  former,  and  poMewion  by  the  latter.  Indeed, 
possession  may  be  considered  as  of  the  essence  of  a  pledge  (Potliier 
Nantissement)  ;  and  If  possession  be  once  given  ap,  the  pledge,  u 
each,  is  extlngnished.  The  possession  need  not  be  actual.  It  ma; 
be  coostmctive,  as  when  the  keys  of  a  warehonse  containing  the 
goods  pledged  are  delivered,  or  a  bill  of  lading  is  assigned. 

"  Id  snch  case,  the  not  done  will  l>e  considered  as  a  token  standing 
for  the  actual  delivery  of  the  goods.  It  places  the  property  under 
the  power  and  control  of  the  creditor. 

"  In  some  cases,  such  constructive  delivery  can  not  be  effected, 
withont  doing  what  amounts  to  a  transfer  of  the  property  also. 

"  In  snoh  case,  there  is  a  union  of  two  dUHnctformt  <^  security— 
the  pledge  and  mortgage;  mortgage  by  virtue  of  the  tUU,  and  a 
pledge  by  virtae  of  the  poeseBsion. 

"Thi»  advantage  aeitta  when  notet  and  Mils  are  trantferred  to  a 
eredUar  by  way  <ff  oo(lat«ral  leourity.  The  possession  gives  them  the 
character  of  a  pledge.  The  endorsement.  If  payable  to  order,  and 
their  delivery,  if  payable  to  bearer,  gives  him  the  title  also;  which  is 
something  more  than  a  pledge. 

"This  double  tiUo  existed  in  White  vs.  Piatt,  6  Denio  (N.  T) 
299,  and  Clarke  vs.  IsUn,  'il  Wall.  860.  Hence  the  actual  possession 
of  the  securities  by  the  creditor  was  a  matter  of  less  Importance  in 
those  cases." 

So  in  the  Instant  case,  the  collaterals  being  of  the  class  of  com- 
mercial paper  that  are  payable  to  bearer,  and  which,  consequently, 
pass  a  complete  title  by  mere  delivery,  DeJahan  had  titte,  as  well  as 
poieeeHon — bis  possession  being  evidenced  by  his  possession  of  tbs 
key  to  th9  box  in  which  the  secnrities  were  kept,  and  to  which  no 
one  else  had  access,  and  upon  which  the  opponents  acqniied  no 
right  daring  Pierre  Lananz'  lifetime. 

Bat  even  if  it  be  considered  doubttnl  whether  DeJahan  held  pos- 
eession  independently  of  Lananx  for  the  account  of  Mra.Tassin,  tbe 
court,  in  the  Cavaroc  case,  cited  various  cases  in  wbich  precedents 
are  given  of  privileges  having  Iwen  recognized,  as  against  creditors. 
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even  when  tbe  pledgor  retained  precftrioDS  posseesion  of  the  thing 
pledged — as  intimated  Id  the  Conger  case. 

A  case  in  point  ia  that  ol  Olailce  va.  Istin,  21  Wall.  860,  in  which 
the  court  held  that  the  pledge  was  not  vitiated  by  the  pledgee  re- 
turning the  collaterals  pledged  to  the  pledgor  for  collection. 

Also  the  case  of  White  vs.  Piatt,  6  Denio.  (N.  Y.)  269,  to  same 
efTect — the  conrt  holding  that  in  such  case  the  pledgor  acts  aa  the 
servant  or  agent  of  the  pledgee,  and  the  character  of  the  aecorit}'  was 
not  changed. 

A  strong  case  of  tbe  hind  Is  cited  from  the  Masaachnsetts  conrt — 
Uacomber  vs.  Parker,  14  Pickering,  497 — of  a  pledge  having  been 
maintained  throagh  tbe  precarioas  poait»»ion  of  the  pledgor. 

Tbe  pledgor  was  the  proprietor  of  a  brickyard,  and  the  pledgee 
advanced  the  money  reqtdsite  for  tbe  maoiifacture  of  bricks — the 
contract  being  that  the  bricka,  as  fast  as  made,  ahonld  be  pledged  aa 
aecnrlty  for  the  advances  thus  made;  bnt  the  pledgor  was  to  retain 
the  bricks  In  his  cbarga  and  sell  them  at  retail  and  deposit  the  pro- 
ceeda  in  bank  to  tbe  credit  of  the  pledgeea. 

Before  sale  tbe  bricks  in  tbe  yard  of  the  pledgor  were  attached 
for  a  debt,  bat  the  pledge  was  maintained,  tbe  conrt  employing  this 
language,  viz. : 

"  To  Bay  that  the  limited  authority  to  sell  the  brick  by  retail.  In 
small  anms,  on  accoont  of  the  plaiotift,  was  a  waiver  of  their  poaes- 
alon  of  the  realdne  that  remained  in  the  kilna  in  their  yard,  woald  be 
clearly  agalnat  the  Intent  and  meaning  of  thepartiea;  nnreasonable 
and  unwarranted  by  the  evidence. 

"  The  special  authority  given  by  the  plaintiff  to  the  (brickmaker) 
waa  to  clothe  him  with  tbe  character  of  an  agent,  to  a  limited  extent 
only,  and  no  remission  to  blm,  in  bia  character  of  pledgor,  of  the 
plaintiff's  right  to  retain  tbe  bricks  according  to  agreement." 

The  creditor's  attachment  was  <Iissolved  and  the  pledge  main- 
tained. 

An  example  of  this  kind  is  furnished  by  Troploog,  in  treating  of 
Art.  2078  of  the  Coda  Napoleon — of  which  Art.  3162  of  our  Code  la 
bat  a  repetition — of  a  merchant  In  Beanne  having  pledged  sixty 
thousand  bottles  of  Burgundy  wine  to  a  merchant  of  Baden  as 
security  for  a  debt— the  wine  having  been  delivered  to  an  agent  of 
the  pledgee,  it  having  been  agreed  that  tbe  pledgor  should  give  it 
oecessary  attention  and  care. 
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It  BO  happened  that  th«  aff«nt  of  the  pledgee  occasionally  left  the 
key  of  the  vantt  in  the  poBseaaion  of  the  pledgor,  and  on  one  occa- 
sion the  latter  removed  some  of  the  bottles  of  wine  to  bis  om 
premises,  and  snbseqDently  to  hia  sorrender  in  insolvency  the  syndic 
insisted  that  the  pledge  was  ouU  and  void  on  that  accoont — the 
debtor  and  pledgor  not  having  been  dispossessed  of  the  wine.  BDt 
the  validity  of  the  pledge  was  maintainsd  as  twainst  the  creditors  of 
the  pledgor,  In  insolvency.    Troptong,  Nantiasement,  No.  811. 

A  like  InterpretaUon  is  given  of  the  Code  Napoleon  by  other 
French  commentators.  Dalloi  Repertoire,  Vol.  82,  p.  455;  Duranton, 
Vol.  18,  Nos.  526  et  »eq. 

The  conrt  in  the  Oavoroc  case,  citing  two  leadlug  State  decisions, 
express  the  further  opinion  on  this  qnestion  and  say : 

"So  when  the  debtor  Is  employed  in  the  creditor's  service,  his 
temporary  nse  of  the  pledged  article  In  the  creditor's  basiness  does 
not  effect  a  restoration  of  the  possession  of  the  debtor.  This  Is  Id 
accordance  with  the  common  and  the  civil  law.  Reeves  vs  Copper, 
6  Bingham  (N.  C),  186,  was  a  case  of  this  kind.  A  sea  captain 
pledged  his  chronometer  for  a  debt.  He  was  afterward  employed  by 
the  pledgee  as  master  of  one  of  his  ships,  and  the  chronometer  was 
placed  in  his  charge  to  be  nsed  on  the  voyage.  It  was  held  that  the 
pledge  was  not  lost.  Se  recovered  the  chronometer  as  against  s 
person  to  whom  the  master  had  pledged  it  a  second  time. 

"In  Hayes  vs.  Riddle  (1  Sanditord,  N.  Y.  248)  the  plalntitt  de- 
livered to  the  defendant,  at  his  request,  a  convertible  bond  of  the 
New  York  &]^Erie  Railroad  Company  (which  had  been  pledged  by 
the  latter  to  the  former)  in  order  to  get  it  exchanged  forstocfeof  the 
same  company,  which  was  returned  and  substituted  for  tbe  bond  in 
pledge.  The  defendant  never  returned,  either  the  bond  or  tbe  stock. 
"  The  plaintiff  brought  action  in  trover  against  him  for  the  bond, 
and  recovered  its  valae,  being  less  than  tbe  debt  for  which  it  was 
pledged." 

Judge  Story  Is  in  perfect  accord  with  tbe  views  entertained  by  the 
Snpreme  Court,  and  in  the  coarse  of  an  elaborate  dlscnssion  of  the 
question  says : 

"A  possession  is  necessary  to  complete  the  title  by  pledge,  so,  by 
tbe  common  law,  the  positive  loss,  or  delivering  back  of  the  possession 
Of  tbe  thing,  with  the  consent  qf  the  pledgor,  terminates  his  title. 
However,  if  the  thing  is  delivered  back  to  the  owner  for  a  temporary 
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purpose  only,  and  it  U  agr««d  to  be  redellTered  by  him,  the  pledgee 
may  recover  it  against  the  owner,  il  he  refneea  to  restore  it  after  tbe 
pnrpoBO  iB  folfllled.  So,  if  it  be  delivered  back  to  the  owner  in  a  new 
character,  aa  for  example,  as  a  apedal  bailee  or  agent.  In  snch  a 
case  the  pledgee  will  still  be  entitled  to  the  pledge,  not  only  aa 
against  tbe  owner,  but  also  as  against  third  persons;  for,  tinder  snch 
drcnmetanceB,  the  poesesslon  is  perfectly  consistent  with  the  ex- 
fatence  of  the  original  right  ot  the  pledgee."  Story  on  Bailments, 
Sec.  299,  citing  Tarions  anttaorities. 

In  consideration  of  the  anthoiitles  I  have  cited  I  thinfa  it  can  be 
safely  affirmed  that  the  pledge  in  favor  ot  Mrs.  Tassln  was  good  and 
valid:  (1)  becanse  tbe  bonds  were  held  by  a  third  person  agreed 
npon,  with  inBtractions  to  deliver  on  demand  of  the  pledgee;  (2) 
becanse  they  were  deposited  in  a  vault  over  which  the  debtor  had  no 
control,  and  In  a  bank  box  of  which  the  third  penon  agreed  upon  had 
tbe  key;  (3)  becanse  the  ple^^r  had  executed  a  power  of  attorney 
authorizing  tbe  pledgee  to  aell  the  thing  pledged;  (4)  because  the 
debtor  had  credited  bis  books  with  the  amount  of  the  pledged  col- 
laterals and  also  tbe  creditor's  account ;  (6)  because  the  third  person 
claimed  posseasion  just  before  the  pledgor's  death,  and  was  allowed 
to  have  access  to  the  pledged  collaterals  after  his  death — tbe  safe 
and  vault  being  voluntarily  opened  by  the  secretary  of  the  insorance 
association,  and  the  box  containing  the  securities  being  unlocked  by 
the  third  party  in  the  presence  ot  others  and  the  secretary. 

And,  flnally,  if  It  be  considered  that  the  bonds  were,  after  their 
deposit,  in  any  manner  In  the  possession  or  under  the  control  ot 
Pierre  Lanaux,  through  Dejahan,  it  was  only  a  precarious  poeaesaion 
tor  the  account  ot  Mrs.  Tassin,  and  which  cannot  be  successfully  op- 
posed by  the  creditors  ot  Lanaux  as  against  Mrs.  Tassln. 

As  the  case  as  presented  herein  jastifles  and  establishes  the  saffl- 
oiency  and  completeness  ot  Mrs.  Tassin's  pledge,  our  original  opinion 
should  to  that  extent  be  maintained;  but  as  the  proof  tails,  in  my 
opinion,  to  show  that  the  Hymels  participated  Id  the  agreement 
selecting  Dejahan  as  a  third  person  to  take  and  hold  the  collaterals 
specified,  the  contract  of  pledge  as  to  them  is  lacking  a  vital  element 
to  give  it  force  and  etHcacy  as  to  third  persons  and  creditors  of 
Herre  Lanaux — though  it  was  perfectly  good  and  valid  as  between 
the  psrties. 

The  Code  requires  that  there  must  be  an  actual  delivery  to  the 
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creditor  or  pledgee  of  the  thing  pledged.  This  is  an  esaentikl  to  Uie 
completion  of  the  pledge.    It  i»  the  test  of  its  efficacy. 

Bnt  the  Oode  states,  as  an  exception  to  this  general  role,  that  if 
the  thing  be  placed  and  remain  In  the  hands  of  a  third  person  whoii 
agreed  npon  by  the  parties,  the  priTilege  of  the  pledgee  attaches  to 
the  thing  pledged. 

Having  failed  to  participate  in  the  agreement  selecting  DeJaban 
aa  custodian  ol  the  assets  placed  for  the  several  accounts  of  the 
HymelB,  their  pledges  were  Incomplete  and  they  acquired  no  lien  or 
privilege  on  said  assets,  and  in  this  respect  the  opposition  of  creditors 
must  be  maintained,  and  to  that  extent  onr  former  opinion  and  de- 
cree should  be  amended,  and  as  thus  amended  affirmed. 

Mb.  JvsnoB  McEmbbt  concurs  in  this  opinion  with  respect  to  the 
claim  of  Mrs.  Taeein,  bat  dissents  from  the  views  expressed  as  to 
other  parties — maintaining  the  correctness  of  the  original  opinion  of 
the  court  in  its  entirety. 


No.  11,368. 
Sdcobsbion  of  Adah  Thomson. 

1.  The  BubBcriben  to  th«  Btoak  of  tbe  Citizens  Bank  of  Louisiana,  Id  sabaflribipg 
not  only  aubJHCted  tholr  property  to  mortgage,  bat  iDcurred  oeraoaal  cesDanil- 
blllty  to  the  Bmount  of  tbe  stock. 

2.  FroceediDgB  againal  Btoakholders  lu  en  force  meat  ot  cal  la  for  contributloiii  bT 
means  of  executory  process  are  Id  afflrmauce  of  tbe  coDtraot  of  subBcrlpClOB, 
and  not  proceodlags  oE  forfeiture,  aDd  ttier  are  goTemed  by  dlffereDt  rulM  " 

3.  Any  balance  left  unpaid  OD  defaulted  calls  after  sale  of  tbe  stock  and  of  Ibe 
property  niortgagud  to  secure  it,  made  in  executory  proceedings,  remaios  du* 
by  tbe  subscriber,  and  an  action  lies  to  collect  it. 

4.  Tbe  purchaser  ol  the  stock  and  property  mortgaged  to  secure  It.  Bold  at  s  li- 
dicial  sale  made  In  enforcement  of  delaulCod  calls,  la  not  rcaponalble  toi  (■» 
balance  at  tbe  defaulted  calls  left  unpaid  after  aale  of  tbe  stock  and  property 
mortgaged. 

G.  Tbe  bank,  in  purcbaalng  tbe  stock  and  property  mortgaged  to  aeoure  tbe  ssmCi 
occupies  no  worse  position  than  any  other  purchaser  aa  to  the  unpaid  balsace 
on  defaulted  calls. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe,  J. 

Henry  Denis  for  Citizens  Bank,  Opponent  and  Appellant : 
Sabscribers  to  the  capital  stock  of  the  Citizens  Bank  are  personallf 
liable  for  the  amount  subscribed.     Charter  of  tbe  bank  and  Isvb 
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ameDdfttory  thereof;  Angell  and  Ames  on  Corporationa,  10th 
Ed.,  p.  528;  Morawetz  Priv.  Oorp.,  Vol.  2,  Sec.  B6et  »eq.;  Wat- 
erman Oorp.,  Vol.  2,  Sec.  17S;  Cook  on  Stockholders,  Sec.  69 
etaeq. 

Act  No.  100  of  1847  does  not  limit  the  terms  and  rnunber  of  contrl- 
bntions  (o  be  paid  by  the  stockholders  of  the  Citizens  Bank  as  it 
does  for  the  Consolidated  Association  of  Planters  of  Louisiana. 

Under  the  proviBions  of  Act  No.  79  of  1880  the  Citizens  Bank  is  aa- 
tborized  to  compromiBe  with  some  of  its  stockholders,  and  may 
refnse  to  compromise  with  others.  Cook  on  Stockholders,  pp. 
199-211. 

He  aabscrlptions  of  stockholders  forming  the  capital  stock  of  a  cor- 
poration constitute  a  trust  fund  for  the  secnrity  of  the  creditors, 
and  can  not  be  absorbed  by  the  corporation,  by  purchase  or 
otherwise,  to  the  prejudice  of  the  creditors.  The  subscribers 
are  liable  personally  for  the  balance  of  their  subscriptiouB  after 
the  seizure  and  sale  of  their  shares  of  stock.  Charter  of  the 
bank  and  laws  amendatory  thereof;  Thompson's  Liability  of 
Stockhotders,  Sec.205;  22N.Y.  18;  Cook  on  Stockholders,  Sees. 
126,  199,  812;  17  Wall.  610;  Peychand  vs.  Lane,  24  An.  404; 
Same  vs.  Hood,  23  An.  732 ;  Brode  vs.  Insurance  Co.,  10  Rob. 
440. 

/.  C.  Oiimore  Attorney  for  the  Executrix,  Appellee: 
No  action  for  personal  liability  for  mortgage  stock  shares  lies  against 
owners  of  real  estate  subject  to  Citizens  Bank  mortgage  stock; 
nor  for  any  deficiency  resulting  from  sales  under  executory  pro- 
cess of  said  shares  and  mortgaged  property  subject  to  same  to 
pay  for  calls  or  contributions  levied  or  to  be  levied  under  the 
bank's  charter.     Citizens  Bank  vs.  Miller,  44  An.  200;  46  An. 
493 ;  Morawetz  on  Corporations. 
Where  parties  have  bought  property  subject  to  said  shares  and  paid 
stock  loans  assumed  by  them,  the  property  is  thereafter  held  by 
them  as  third  possessors  of  mortgage  property  subject  to  said 
shares  under  Sec.  24  of  the  charter  of  the  bank.     lb. 
Where  the  bank  has  bought  at  sale  under  its  foreclosure  and  execu- 
tory process  the  said  shares  and  mortgaged  property,  the  owner 
is  relieved  from  all  liability  by  the  forfeiture  and  sale  of  bis 
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sbftres  for  ajiy  defloieacy  of  proceeds  of  sale  to  pay  calls.  Beach 
on  Private  Oorporations;  Morawetz  on  Corps.;  Macanley  vs. 
Robinaon,  18  An.  61{i. 

The  Oillzens  Banh  of  Louisiana  has  no  action  for  personal  liability 
tor  calls  for  said  shares  of  stock  against  the  original  subscribers 
and  consequently  none  against  parties  who  have  bonght  property 
subject  to  its  mortgage  stock  shares  for  calls  while  in  their  pos- 
session. Its  only  remedy  to  liquidate  stock  mortgages  for  calls 
or  contributions  under  Act  4fi  of  March  11,  1878,  is  by  execntory 
process  under  the  proviMoos  of  the  said  act,  and  its  charter,  or 
by  compromise  under  Act  79  of  1880. 

Hope  &  Co.'s  i4p«ement  embodying  the  act  of  April  9,  1880  (Record, 
pp.  69-71),  accepted  the  condition  of  things  at  the  time  it  wu 
made  without  reservation  or  dlBtinctlon  as  to  mortgage  stock- 
holders.    Morawetz  on  Corporations,  Vol.  2,  Sec.  829,  p.  800. 

The  agent  of  the  bondholders  can  not  refuse  to  accede  to  a  com- 
promise and  enforce  the  foreclosure  sale  of  the  property  subject 
to  the  shares  to  be  assumed  by  the  purchaser  when  the  said 
shares  are  no  longer  of  value,  and  after  the  said  act  and  tbB 
funding  of  the  Ijonds  in  the  case  of  Hope  &  Co.  Selling  die 
property  of  the  estate  in  this  case  on  conditions  of  calls  extend- 
ing into  the  future,  after  offers  of  compromise  and  surrender  of 
the  property,  closed  the  door  to  all  competition  at  the  sale,  and 
was  an  injudicious  and  oppressive  exercise  of  authority.  Bank 
vs.  Heirs  of  Jorda,  45  An.  188,  No.  2. 

A  claim  for  calls  or  alleged  deficiency  to  pay  calls  in  sncb  a  cue 
comes  within  the  ruling  of  the  court  in  the  cases  of  Planters' 
Consolidated   Association  vs.   Lord,  35   An.  426. 


Ckirleton  Hunt  and  W.  B.  Sammereille  submitted  on  Application  for 

a  Rehearing : 

When  the  representative  of  a  BuccesBion  files  an  account,  he  is  tiio 
plaintiff,  and  an  opposition  is  In  the  nature  of  an  answer.  No 
farther  pleadiugs  are  necessary  or  allowable.  Succession  of 
Romero,  28  An.  607;  Succession  of  Planchet,  29  An.  S21;  Suc- 
cession of  Dngart,  SO  An.  270;  Succession  of  Uercier,  42  An. 
1138. 
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The  State  of  Loaisiana  having  been  discharged  from  all  obllgatiooB 
on  Its  bonda  issaed  In  favor  of  the  Oitlzens  Bank  by  the  judg- 
ment in  the  Hope  case,  It  follows  that  the  contrlbatlone  levied 
upon  stockholders  of  the  Citizens  Bank,  onder  Act  46  of  1878, 
for  the  purpose  of  paying  interest  on  stud  bonds,  must  fail  and  be 
without  effect. 

Act  No.  100  of  1817  contains  a  contract  between  the  State  of  Louis- 
iana and  the  stockholders  of  the  Citizens  Bank,  whereby,  on  the 
payment  of  the  contributions  provided  for  in  that  act,  all  liabili- 
ties of  the  stockholders  of  the  bank  on  their  sabscriptlons  for 
stock  are  discharged.  Oo  isolidated  Association  of  Planters  of 
Lonisiaua  vs.  Lord,  85  An.  426. 

The  charter  of  the  bank  as  amended  by  Act  46  of  1873,  if  it  be  really 
amended  by  said  act,  gives  to  the  bank  the  right  to  enforce  col- 
lections of  contributions  therein  provided  for,  by  executory 
process  alone,  and  the  bank  can  not  legally  exercise  any  other 
remedy  than  that  the  statute  allows. 

The  obligation  assumed  by  the  subscribers  to  stock  of  the  Citizens 
Bank  is  a  real,  and  not  a  personal  obligation.  Bermndez  vs.  Union 
Bank,  7  An,  65;  Citizens  Bank  vs.  Levee  Steam  Cotton  Press 
Company,  7  An.  287;  Haynes  vs.  Harbour,  14  An.  288;  Bsngor 
Housevs.HInckley,8Fairflold  (Conn.)  387;  Bangor  Bridge  Com- 
pany vs.  McM&han,  1  Pairfleld,  479;  New  Bedford  and  Bridge- 
water  vs.  Adams,  8  Mass.  141;  the  Charter  of  the  Bank  of  1888, 
Sees.  27,  28,  24,  8,  4,  etc. ;  Amended  Charter  of  Citizens  Bank 
of  1836,  Sees.  3,  etc. 

The  opinion  of  the  coort  was  delivered 'by 

NiOHOLiiS,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Civil 
District  Court  for  the  parish  of  Orleans,  dismissing  an  opposition 
filed  by  the  Citizens  Bank  to  the  account  of  the  testamentary  execu- 
trix of  Adam  Thomson,  and  homologating  said  acceont  and  author- 
izing and  dtracUng  the  distrlbntion  of  the  funds  of  the  succession  in 
accordance  therewith. 

The  petition  of  oppositiou  avers  tliat  Thomson  was  at  his  death, 
and  bad  been  for  many  years  before,  a  stockholder  of  the  bank, 
holding  and  owning  eight  hundred  and  flfty-fonr  shares  of  the  capital 
stock  of  one  hnndred  dollars  each;  that  the  bank  had  made  calls  tor 
conttibntlons  of  seven  hundred  and  eight  dollars  upon  bis  shares 
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each  year  from  1881  to  1890,  incliuiTelf ,  ^hlch  he  neglected  and  re- 
fased  to  pay,  said  calls  or  coDtribntions  bearing  by  law  intereat  at 
the  rate  of  eight  per  cent,  per  annum  from  the  1st  of  December  of 
each  and  every  year. 

That  the  aggregate  of  eaid  contribationa  amounted  to  the  snm  of 
seventeen  thousand  and  eighty  dollars. 

That  Thomson  was  entitled  to  a  credit' on  Jane  IS,  1891,  of  eigbt 
thousand  and  forty  dollars,  the  same  being  the  proceeds  of  sale  by 
executory  process  of  the  property  mortgaged  to  secure  the  etock. 

That  Thomson's  sncceBsion  is  still  in  debt  ti  the  bank  in  the  sam 
of  nine  thousand  and  forty  dollars,  with  eight  per  cent,  per  annum 
interest  from  the  lat  of  December  of  each  year,  from  1881,  upon  the 
said  ten  annual  calls  or  contributions  of  acTcnteen  hundred  and 
eighty  dollars. 

The  bank  prayed  for  judgment  accordingly,  and  that  ita  cl^m  be 
placed  upon  the  account  with  interest,  reserving  the  right  of  the 
bank  to  any  future  claims  that  it  may  have  for  the  balance  which 
will  hereafter  be  due  for  contribntionson  the  eight  hundred  and  fifty- 
four  shares  of  stock. 

The  executrix  excepted  to  the  demand  and  opposition  on  grounds 
not  necessary  to  be  here  specially  enumerated,  as  they  were  renewed 
In  the  answer  afterward  filed.  The  exceptions  were  permitted  to  be 
filed  and  ai^^ued  as  such,  ou  the  trial  of  the  merits  of  the  oppo- 
sition. 

The  gronnde  of  defence  of  the  executrix  are  subBtantially : 

1.  That  the  subacribere  to  the  cap  tal  of  the  bank  have  contracted 
no  personal  obligation  to  pay  the  amount  subscribed  for,  and  they 
have  only  bound  their  property  by  mortgage. 

2.  That  the  ruling  of  the  Supreme  Court  in  the  case  of  the  Con- 
solidated Association  of  the  Planters  of  Louisiana  vs.  Lord,  36  An. 
426,  appUes  to  this  case,  and  shows  that  the  Bubscribers  of  the  Citi- 
zens Bank  are  equally  exonerated. 

3.  That  the  bank  has  no  right  to  compromise  with  some  of  its 
mori^^e  Btockholdere,  and  not  with  others. 

4.  That  the  right  of  the  bank  to  claim  the  contritratione  already 
due  by  a  stockholder  is  lost  when  she  has  caused  the  shares  of  such 
stockholder  to  be  seized  and  sold,  and  has  bought  them  in. 

On  the  trial  of  the  opposition  the  bank  waived  the  reservation  it 
had  made  in  its  petition  of  opposition  to  the  right  to  demand  future 
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contribationB  from  the  anccesBioD,  admitting  "that  it  made  no 
claim  for  any  contribationB  that  liave  t>een  raised  or  would  be  raised 
after  the  stock  of  Adam  Tbomaon  bad  been  seized  and  caused  to  be 
sold  by  the  sheriff  at  the  instance  of  the  bank  in  its  salt." 

The  District  Conrt  rendered  judgment  dismissing  the  opposition  of 
the  bank  at  its  costa,  and  approving  and  homologating  the  account 
filed  and  ordering  the  tnnds  to  be  distributed  accordingly. 

The  bank  appealed. 

Plaintiff's  contention  that  in  Bubscribing  to  the  Citizens  Bank  stock 
the  subscribers  merely  sabjected  their  property  to  mortgage  and  in- 
curred no  personal  liability  is  not  weU  founded.  In  Ouculn  vs.  The 
Union  Insurance  Co.,  2  Bob.  S77,  this  court  said : 

"  A  person  who  with  others  slguB  an  agreement  or  promise  to  take 
stock  in  an  incorporated  company  thereby  promises  to  pay  the  cor- 
poration the  sum  necessary  to  cover  every  share  set  opposite  hia 
name,  and  an  action  will  lie  to  recover  it.  This  point  has  been  re- 
peatedly decided  both  in  England  and  the  United  States,  and  rests 
Qpon  the  plainest  principles  of  law  and  justice.  •  •  •  it  is  not 
to  be  permitted  to  any  number  of  individuals  to  get  up  incorporated 
companies  for  insurance,  banking  or  other  operations,  and,  after  en- 
abling them  to  get  into  debt,  to  tbrow  the  loss  upon  the  creditors  by 
refusing  to  pay  their  stock  or  forfeiting  it,  or  dissolving  the  corpora- 
tion and  releasing  themselves  by  non-user." 

Cook  says  (Sec.  71)  :  "A  subscription  tor  shares  Implies  a  promise 
to  pay  for  them,  and  this  promise  sustains  an  action  to  collect;"  and 
he  adds  (Sec.  72):  "This  rule  prevails  in  regard  to  subscriptions 
taken  before  incorporation  as  well  as  after  incorporation."  There  Is 
no  question  In  this  case  of  any  implied  promise;  the  promise  Is  ab- 
solute and  express  and  the  right  of  action  to  collect  by  personal 
action  unquestionable. 

We  see  nothing  to  take  this  particolar  subscription  out  of  the  gen- 
eral rale,  and  the  evidence  In  the  record  establishes  that  Adam  Thom- 
son, when  he  purchased  the  shares  of  stock  referred  to  herein  and 
the  property  mortgaged  to  secure  the  same,  assumed  all  the  obliga- 
tions of  a  shareholder  in  the  bank.  His  personal  obligation  as  re- 
salting  from  his  purchases  from  the  Bishops  is  equally  clear.  We  do 
not  understand  the  executrix  to  question  the  amount  of  the  calls,  the 
necessity  for  the  same,  or  the  regularity  of  the  proceedings  taken  to 
enforce  them.     On  the  contrary,  she  sets  up  those  proceedings  and 
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the  sale  made  under  them  aa  a  defence,  claiming  that  by  reaaon 
thereof  the  BncceaaioD  of  Thomson  has  been  released  from  all  liabilitj. 

She  invobea  in  favor  of  this  poaition  the  doctrine  laid  down  in 
Cook,  Sees.  127  and  128,  that  "forfeiture  of  stock  relievoB  the  share- 
holder whose  shares  are  forfeited  from  llahilit}'  to  corporate  credi- 
tors," claiming  that  the  seizure  and  sale  ot  the  stock  and  the  prop- 
erty mortgaged  to  secure  it  in  enforcement  of  the  demand  lor  calls 
operated  a  forfeiture  ot  the  atock,  and  that  the  corporation  by  be- 
coming the  purchaser  of  the  stock  and  the  property  mortgi^^  bad 
asBttmed  and  rendered  Itself  liable  for  all  the  obligations  resulting 
from  the  subscription,  thereby  releasing  the  auccession  of  Thomson. 

In  referring  to  the  various  remedies  of  which  a  corporation  can 
avail  itself  against  its  non-paying  stockholder.  Cook  (Sec.  121)  says: 
"  When  a  subscriber  fails  or  refuses  to  pay  for  the  shares  of  stock 
for  which  he  has  subscribed,  the  corporation  generally  has  several 
methods  of  enforcing  the  contract.  First,  there  is  the  common  law 
action  to  collect  the  subscrfption  as  a  debt.  This  remedy  always 
exists  except  in  a  few  States,  where  it  is  available  only  when  the 
subscription  itself  or  the  charter  creates  a  liability  to  pay;  second, 
the  corporation  may  sue  on  the  subscription,  obtain  jadgmentand 
then  proceed  to  sell  the  stock  under  an  execution  levied  to  collect 
the  judgment ;  third,  the  corporation  may  bring  an  action  at  law  lor 
breach  of  contract,  the  measure  of  damages  being  the  difference 
between  the  value  of  the  stock  at  the  price  which  the  subscriber  was 
to  pay  and  the  market  value  at  the  date  ot  the  refusal  to  pay.  A 
fourth  and  very  Important  remedy  is  that  of  forfeiture.  It  is 
effected  in  one  of  two  ways :  the  forfeiture  may  be  by  a  strict  fore- 
closure of  the  stockholder's  stock — that  is,  by  the  taking  of  his  atock 
by  the  corporation  itself,  or  it  may  be  by  a  public  sale  of  the  stock  for 
non-payment  of  the  subscriptloo." 

After  a  discussion  of  these  various  remedies  and  their  effect,  tbe 
author  proceeds  to  say:  "  There  Is  a  clasa  of  cases  where  It  is  held 
that  a  forfeiture  of  aharea  of  stock  is  like  the  foreclosure  of  a  mort- 
gage, and  that  just  as  a  mortgage  may  have  judgment  against  the 
mortgagor  for  a  deficiency,  so  may  a  corporation  have  its  action  of 
attumpsU  ag^Dst  a  subscriber  whose  stock  having  been  forfeited  has 
failed  to  sell  for  enough  to  pay  his  entire  indebtedness  to  the  corpo- 
ration on  the  subscription.  This  mle  is  held  to  apply  equally  to 
origina]  sabecribera  or  their  transferees,  and  any  stockholder  ii  lis- 
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ble  under  this  role  for  the  bdUmee  due  upon  aaaetamenU  after  dedoot- 
ing  the  amotrnt  realized  at  the  lorfeitore  sale." 

We  are  ot  the  opinion  that  the  Oitizens  Bank  having  made  legal 
calls  npon  the  sncceBsioD  of  Thomson  which  were  not  responded  to, 
the  jndicial  proceedings  taken  hj  the  bank  were  by  way  ot  direct 
enforcement  of  the  contract  and  not  by  way  ot  forfeiture.  And, 
therefore,  ihe  rales  relative  to  forfeitores  are  not  applicable  to  this 
case. 

We  are  next  to  inquire  what  was  the  effect  trom  other  standpoints 
npon  the  rights  and  obligations  of  parties  of  the  adjndicatlon 
made  to  the  bank.  The  matured  unpaid  calls  dne  by  the  succession 
at  the  time  of  the  adjudication  amounted  to  seventeen  thousand  and 
eighty  dollars.  The  stock  wltJi  the  property  mortgaged  sold  together 
for  eight  thousand  and  forty  dollars,  so  that  after  exbanation  of  the 
mortgaged  property  there  remaloed  a  deficit  apon  the  okfacltbd 
CALLS  of  nine  thousand  and  forty  dollars.  Woold  a  third  party  pur- 
chasing the  stock  and  property  at  this  sale  have  been  responsible  by 
reason  of  thns  becoming  owner  of  the  stock  for  this  deflciency  npon 
the  calls?  We  think  not.  In  cases  of  transfer  by  conventional  sale 
Cook  declares  that  the  transferror  is  liable  tor  calls  payable  before 
the  transfer  Is  made,  c^d  in  some  cases  tor  calls  made  before,  but 
payable  after  the  transfer,  and  he  cites  in  support  of  this  position, 
among  others,  a  Louislaoa  case,  that  ot  the  Vicksborg,  etc.,  R.  B. 
Go.  vs.  McKean,  14  An.  724  (see  Oook,  Sees.  256  aad  358  and  notes). 
To  the  same  effect  in  Sec.  418  he  says:  "  The  transferror  is  bound  to 
pay  all  calls  made  before  the  transferee  purchases." 

^Hie  porchaser  at  a  judidat  sale  occupies  no  worse  position,  and  In 
our  opinion  matters  are  not  varied  by  the  corporation  itself  becom- 
ing  the  purchaser.  The  situation  Is  that  to  which  reference  1^  made 
in  the  citation  from  Oook,  Sec.  126.  The  adjudication  left  the  stock- 
holder responsible  for  the  balance  upon  the  matured  assessments  oi 
calls  after  deducting  the  amount  realized  trom  the  sale.  The  bank 
oiji-iTPf  nothing  more  than  this. 

The  dedsiona  in  the  matter  ot  the  Consolidated  Association  of  the 
Planters  ot  Louisiana  rested  upon  the  special  facts  connected  with 
the  affairs  of  that  association.  As  It  is  entirely  separate  and  distinct 
from  the  Oitizens  Bank  tbe  plea  of  rss  judicata  has  no  force. 

The  executrix  urges  that  it  would  be  against  good  conscience  to 
permit  the  bank  to  recover  in  this  case,  as  though  it  has  made  numer* 
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OOB  compromises  of  IndebtednesB  with  other  Btockholders  it  has  de- 
cUned  to  compromiBo  with  the  saccesaion  she  represento.  She  not 
only  made  no  defence  against  the  propriety  and  legality  of  the  calls 
when  made  and  the  proceedings  in  their  enforcement,  bat  she  sets  up 
in  this  salt,  as  we  have  said,  the  proceedings  heretofore  taken  as 
having  released  the  eaccession  from  all  liability.  Questions  as  to  the 
calls  are  not  properly  before  us.  All  that  we  are  called  on  to  say  is 
whether  defaulted  calls  having  been  enforced  reanlting  in  a  pnrchase 
by  the  corporation  of  the  stock  and  mortgaged  property,  but  leaving 
a  balance  dne  upon  the  stock,  the  Bnccesslon  is  legally  responsible 
for  that  balance.  If  It  a,  then  the  bank  has  the  right  to  a  jadgment 
in  the  premises.  Whether  the  compromises  referred  to  have  or  have 
not  resnlted  or  will  result  in  nnjost  discrimination  amoi^  stockhold- 
ers is  a  matter  which  we  would  be  nnable  to  dispose  of  from  the 
record  even  if  the  issue  were  properly  before  us.  A  thorough  knowl- 
edge of  the  entire  situation  of  the  bank  and  the  accounts  of  all  the 
stockholders  would  be  necessary  to  reach  correct  conclnsioos.  It  is 
quite  possible  that  the  most  liberal  concessions  made  to  other  parties 
have  resulted  in  larger  actual  pro  rata  payments  from  tbem  on  their 
stock  than  have  been  or  ever  will  bo  made  by  the  sacceetion  of 
Thomson.  If  the  snccession  sbonld  suffer  injury  the  remedy  is  not 
that  sought  to  be  applied  here. 

Referring  to  enforced  payments  upon  stock  Cook,  Sec.  211,  says: 
"  Corporate  creditors  compelling  stockholders  to  pay  their  subecrip- 
tione  are  under  no  obligation  to  see  that  the  payments  made  by  tbe 
subscribers  are  proportionately  equal.  A  court  of  chancery  will 
compel  subscribers  to  pay  in  full  the  amount  of  their  unpaid  sab- 
scription  it  the  corporate  indebtedness  make  it  necessary,  leaving 
them  to  seek  contribution  from  the  other  shareholders.  The  rule, 
moreover,  Is  well  settled  that  a  shareholder  who  has  been  compelled 
to  pay  more  than  his  proportion  of  the  debts  may  maintain  his  action 
against  his  co- stockholders  for  contribution.'* 

In  Haynes,  Liquidator,  vs.  Kent,  8  An.  132,  which  was  an  action  to 
enforce  calls  made  against  a  stockholder  this  court  said :  '  'The  defend  - 
ant  stands  as  any  other  partner  in  a  joint  stock  company  and  is  bound 
to  i>ay,  when  regularly  called  upon,  the  share  of  the  capital  which  be 
agreed  to  pay.  He  is  in  no  sense  a  joint  debtor  of  the  corporation. 
His  obligation,  on  tbe  contrary,  is  several  and  entirely  onconnected 
with  those  of  the  other  stockholders.    He  owes  tbe  amount  of  bis 
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BQbacriptioD  whether  they  pay  or  not,  and  nothing  beyond  thAt 
unonnt  can  be  claimed  of  him  nnder  any  circamataocea." 

Whilst  we  refer  to  these  aathoritlea  we  are  not  called  on,  as  we 
have  Bald,  to  express — nor  conld  we  from  the  data  in  the  record — any 
opinion  as  to  whether  the  anccesBion  has  been  discriminated  against 
or  not,  and  if  eo  what  its  precise  coarse  should  be. 

After  consideration  of  the  differeat  grounds  of  defence  set  ap,  we 
have  reached  the  conclasioa  that  they  are  not  well  fonnded. 

For  the  reasons  herein  assigned.  It  is  hereby  ordered,  adjadged 
and  decreed  that  the  jadgment  appealed  from  be  and  the 
game  is  hereby  annalled,  avoided  and  reversed,  and  it  Is  now 
ordered,  adjudged  and  decreed  that  there  be  judgment  In  favor 
of  the  Citizens  Banfa  of  Zioaisiana,  gainst  the  snccession  of  Adam 
Thomson,  for  the  snm  of  seventeen  thoneand  and  eighty  dollars, 
being  the  aggregate  amount  in  principal  of  the  calls  made 
each  year  from  1881  to  1690,  both  inclnsive,  under  the  charter 
of  the  eald  bank  and  the  laws  relative  thereto,  upon  the  shares  of 
Block  In  said  bank  owned  by  Adam  Thomson,  with  intorest  at  eight 
per  cent,  per  annnm  on  each  annual  call  from  the  let  of  December  of 
the  year  each  call  was  made  until  paid,  subject  to  a  credit  on  the  13th 
day  of  June,  1801,  of  eight  thousand  and  forty  dollars,  the  same  being 
the  proceeds  of  sale  by  executory  process  of  the  shares  of  stock  and 
property  mortgaged  to  secure  the  same,  and  that  this  judgment  be 
placed  upon  the  account  of  ths  execatrix.  It  Is  further  ordered 
that  the  succession  of  Adam  Thomson  pay  the  costs  in  both  courts. 

Miller,  J.,  recused. 

Behearing  r.;  fused. 


No.  11,469. 

Mas.  M.  L.  McNhbly  vs.  Jambs  H.  Hyde. 

M.  Eyan  and  T.  J.  Hickman  et  Ah.,  Wabbantorb. 

HatMra  once  delerm  load  hj  a  court  ot  competent  juriBdlctl on,  it  the  Judgment  has 

become  flnal,  can  never  be  called  in  question  b;  the  parties  or  third  persons. 

It  matters  not  under  what  form  the  question  be  presented,  wbenever  tbe  same 

qnestlon  reoars  between  tbe  same  parties  the  pleaot  n»  odjwlieato  estops. 

APPEAL  from  the  Fourth  Judicial  District  Court,  Parish  of  Grant. 
Ware,  J. 
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HcNeelf  tb.  Hyde. 
W.  a.  BtAerti  Attoroef  for  PlaintfS  and  Appellee: 

ON  MOTION  TO  DISMISS  APPBAL. 

Unleu  the  aUegAtdona  ot  the  petition  show  afflrmatively  that  the 
amount  In  dispute  exceeds  two  thooeand  dollars  the  appeal  vill 
be  dismissed.     39  An.  118,  Hite  vs.  Hinsel;  8S  An.  811. 

When  the  allegatloiiB  of  neither  party  show  that  the  amonnt  in  dia- 
pnte  esceedB  the  lower  limit  of  the  appellate  inriadiction  the  ap- 
peal will  be  diemiBBed  ex  proprio  motu.     3S  An.  496. 

ON  PLBA  OF  &EB  JUDICATA. 

The  title  to  property  having  been  once  passed  upon  is  rea  jadieata 
between  the  parties  to  the  snlt  and  their  privies.  22  An.  81,  M. 
A.  LeattB  vs.  Heirs  of  WllUamB;  30  An.  838,  Oompton  vs.  San- 
ford. 

The  plea  ot  res  judicata  prevails  as  to  all  parties  and  their  privies  In 
the  snlt  where  the  jndgment  was  rendered,  notwithstanding  there 
may  have  been  other  parties  to  the  suit.  80  An.  676,  Ledienz 
vs.  Barton. 

A  vendee  acqaires  no  better  rights  than  his  vendor  had.  10  An.  670, 
Dosaon  vs.  Beller;  1  Bab.  87,  Oliver  ve.  Stephens. 

Matters  once  determined  between  parties  and  priviea  can  never  be 
passed  npon  between  them  again.  48  An.  941,  Broossard  vs. 
Bronssard;  84  An.  806. 

The  verdict  ot  a  ]nry  in  a  civil  case  has  the  force  ot  the  thing  ad- 
judged on  the  Issne  passed  upon.    88  An.  670;  19  La.  818. 

This  plea  is  to  be  determined  by  the  issues  raised  by  the  pleadings 
and  the  judgment  rendered.    86  An.  554 ;  17  La.  92 ;  7  N.  S.  480. 

The  plea  of  rea  judicata  may  he  presented  in  any  form  of  pleading, 
and  whenever  the  same  qaeation  recurs  between  the  same  parties 
or  their  privies  it  estops.     44  An.  289 ;  85  An.  553. 

PBBSCBIPnON  OF  THIBTY  TBABS. 

A  title  acquired  at  a  sheriff's  sale  prev^ls  until  set  aside  by  a  direct 

action.     41  An.  1186;  24  An.  445. 
Prescription  based  on  title  is  coextensive  with  limits  ot  title.    B.  0. 

O.,  Arts.  3498,  8487;  11  An.  471;  1  Rob.  159. 
Possession  once  commenced  continues  by  iDteotlon.     9  An.  156;  B. 

0.  0.,  Arts.  3442,  3448,  8444. 
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'  A  po««Mor  vho  proTM  that  he  haa  f  onnerlf  been  in  p 

be  premmed  to  have  been  In  poaaeBslontntlie  intermediate  Ume. 

24  An.  453;  16  La.  10. 
Poaseasion  of  cleared  land  Is  pooaeulon  of  woodland  adjoining  on  the 

tract.     87  An.  761. 
A  conilmiatlon  by  Oongresa  ol  a  BpanlBh  grant  tBapreocriptibletltle. 

40  An.  710;  G  An.  S47. 

OK  CONFIBUAnON  OP  SPANISH  QRANT. 

Lands  which  passed  Into  private  ownership  prevlooB  to  the  treaty  of 

ceesion  Iwtween  the  two  governments  are  not  subject  to  control 

of  ttft  United  States.     40  An.  710;  IS  An.  678;  5  An.  647. 
One  having  no  title  to  the  lands  when  confirmed  can  not  contest  the 

Gonflnnation.     It  Is  conclosive.  .    14  An.  98. 
PoasessioD  nnder  a  requete  conferred   title  In  a  Spanish   snbjeot,  a 

fortiori  would  possesBlon  nnder  an  order  of  survey.     8  An.  69. 
A  confirmation  dates  back  to  the  time  claimant  filed  his  claim,  and  Is 

not  defeated  by  an  entry  of  the  United  States  government,  even 

before  the  confirmation.     9  An.  167. 
A  government  map  returned  by  the  surveyor  general  without  notice 

of  private  claim  does  not  defeat  the  rights  of  the  confirmee.     9 

An.  102-3. 
A  confirmation  by  Oongreas  for  a  certain  number  of  acres  on  a  par- 
ticular stream,  founded  upon  on  order  of  survey,  Is  a  complete 

title.     4  An.  482,  Fay  vs.  Chambers. 
A  sorvey  by  the  government  is  not  neceaaary  to  complete  a  title  to  a 

confirmation,  unless  the  claim  is  confirmed  as  a  floating  claim. 

9  An.  108. 
Parol  evidence  ia  admissible  to  prove  contents  of  deed  when  the 

original  ia  shown  to  be  lost  or  destroyed. 
The  recitals  of  an  anthentic  act  estop  the  partiea  thereto.    28  An, 

107;  16  An.  684. 

Bobt.  P.  Hvinler  Attorney  for  Defendant  and  Appellant: 
Where  United  States  patents  are  issued  for  land  prior  to  the  definite 
location  and  survey  of  a  Spanish  grant,  the  patents  are  the  mi- 
perior  tiUe  and  must  prevail.  11  La.  Bep.  828,  687 ;  8  Bob.  298 ; 
6Bob.l89;  96U.5.530;  2 Wallace,626;  7An.e4e;  llAn.661; 
Act  of  Congress  to  same  effect. 
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Parol  evidence  will  not  be  received  to  prove  title,  tmleea  the  lou  of 
the  original  and  the  non-ezlatence  of  a  copy  is  first  shown.  39 
An.  94;  46  An.  461. 

B;  offering  titles  and  asking  a  judicial  investigation  of  them,  the  pies 
o(  res  adjudicata,  based  on  a  part  of  the  same  titles,  is  waived 
and  renoanced.  The  offerii^  and  the  plea  are  inconsistent  and 
can  not  stand  together. 

In  a  petitory  action  It  is  snfBcient  to  defeat  the  action  tor  the 
defendant  to  show  a  valid  outstanding  title  In  any  one  bat 
plaintiff. 

To  support  the  plea  of  rea  a^vdicata  It  most  be  shown  that  the  two 
suits  are  between  the  same  parties,  in  the  same  capacities;  that 
the  caose  of  action  is  the  same,  and  that  the  thing  adjudged  is 
the  some.  All  doubts  are  to  be  construed  t^falnst  the  plea.  43 
An.  216. 

Where,  in  sales  and  mortgages,  the  property  sold  and  mortgaged  is 
described  so  vaguely  and  indeflnitely  that  it  is  impossible  to 
locate  the  land  by  the  description  given,  such  sales  and  mort- 
gages are  null  and  void  for  want  of  description  of  the  property. 

A  Spanish  grant  described  as  "  a  tract  of  land  of  twenty  arpents 
front  by  forty  arpents  in  depth,  equal  tosi^hnndred  and  seventy 
American  acres,  situate  on  the  Rigolet  dn  Bon  Dieu,  in  the  parish 
of  Natchitoches,"  could  not  be  validly  sold  or  mortgaged  by 
this  description,  prior  to  its  definite  survey  and  location.  Pai- 
ticularly  where  it  is  shown  that  the  Rigolet  du  Bo i^ieu  in  Natchi- 
toches parish  was  then  sixty  or  seventy  miles  in  length. 

Jno.  C.  Ryan  Attorney  for  Itf.  Ryan,  Warrantor,  Appellant: 
The  plea  of  rea  adjtidieata  is  etrieti  juria,  and  must  be  established 
beyond  question,  and  all  doubts  enure  to  the  benefit  of  the  party 
against  whom  it  la  pleaded.    43  An.  214. 

B.  J.  Bourman  Attorney  for  Hickman,  Warrantor,  Appellant: 
The  mere  confirmation  of  a  claim  without  location  is  not  good  against 
land  sold  by  the  United  States  and  patented.     18  Howard,  473; 
II  La.  587;  11  An.  661;  7  An.  546. 
A  Judgment  of  the  Supreme  Court  Is  often  the  reverse  of  the  judg- 
ment of  the  District  Court,  and  therefore  the  pleading  of  a  jndg- 
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ment  of  the  finpreme  Court  u  res  judicata  ia  not  pleading  the 
judgment  of  the  District  Oonrt. 

Eividencfl  Is  not  admlBsible  to  prove  what  Is  not  alleged,  nor  will  the 
Judgment  of  the  District  Court,  as  evidence,  aostaln  the  plead- 
ings of  rea  judicata  of  the  Supreme  Court. 

A  record  made  up  of  extracts  from  a  record  Is  the  Supreme  Court  is 
a  mutilated  record  and  not  admlesible  in  evidence. 

The  defendanta  in  Hickman  vt.  T.  J.  Wells  et  al.  are  not  legallf 
the  same  as  the  plaintiff  in  this  suit.  She  does  not  allege  or 
prove  that  she  derived  the  title   she   sets  up  from  or  through 

On  the  contrary,  the  title  by  which  she  alleges  herself  to  be  owner 

la  ant^onistlc  to  and  inconsistent  with  the  title  adjudged  to  the 

defendants  in  the  suit  of  Hickman. 
A  judgment  sustaining  a  title  can  not  be  Invoked  as  res  Judicata  to 

sustain  a  title  to  which  It  Is  antagonistic  and  destructive. 
The  identity  of  the  land  in  contrbversy  with  the  land  adjudged  to  T. 

J.  Welle,  Hughes  and  Baileyln  the  suit  of  Hickman  Is  not  shown. 
In  qaestlonB  of  res  judicata  every  doubt  is  construed  against  the  plaa. 

Toul.  10,  Sec.  167;  43  An.  216. 
A  poBsessor  in  good  faith,  if  evicted,  owes  rent  only  from  the  time 

the  thing  is  clamed  by  the  owner.     C.  O.  S416. 
A  possessory  action  is  not  a  claim  of  the  thing  by  the  owner. 
A  fortiori,  a  posses'iory  action  in  which  the  plaindlT  fails  does  not 

make  the  possessor  In  good  faith  a  possessor  in  bad  faith  or  re* 

sponsible  for  rent  until  the  thing  Is  claimed  in  a  petitory  action 

by  the  owner. 

On  Motion  to  Disuiss  Appbai.. 

The  opinion  of  the  court  was  delivered  by 

Wateinb,  J.  Fl^ntlfF  and  appellee  Jshows  to  the  court  that  the 
amount  m  dtspate  is  below  the  lower  limit  of  It-s  jurisdiction,  and  for 
that  reason  the  appeal  should  be  dismissed. 

The  demand  of  the  petition — and  the  prayer  is  to  a  like  effect— is 
tor  the  recovery  of  a  tract  of  land  valued  at  twelve  hundred  dollars, 
for  the  value  of  timber  cut  and  removed,  two  hundred  dollars,  and 
for  the  rental  value  of  the  cleared  land  at  the  rate  of  two  hundred 
and  fifty  dollars  per  annum,  from  1889  to  the  date  suit  was  Instituted, 
August  18,  1892. 


SUPREME  COURT  OP  LOUISIANA. 


HcNeely  ti,  H;de. 


A  simple  calculation  shows  that  the  amount  in  dispnte  is  somftthii^; 
over  two  thonsaad  dollars  and  conseqaentl^  this  conrt  has  appeUate 
jnriBdiction. 

The  motion  is,  therefore,  overmled. 

Ok  thb  Mebits. 

The  plaintiff  claims  to  have  inherited  the  property  in  controven;, 
in  common  with  her  bTOthere  and  Bisters,  from  her  father,  Littleton 
Bailey,  who  died  in  1S61,  and  from  her  mother,  Prances  J.  Bailey, 
who  'died  in  1867,  and  that  she  subsequently  inherited  the  interests 
of  her  brothers  and  sisters,  all  of  whom  have  since  died  witboDt 
iBBue. 

To  the  title  she  claimB  by  inheritance,  she  adds  that  she  has  ac- 
qnlred  by  the  prescription  of  thirty  years;  and  in  this  court  ehe  aeU 
np  the  prescription  acqwirendi  causa  of  ten  years,  as  possessor  in 
good  faith. 

She  claims  to  have  thns  acquired  title  to  a  tract  of  land  on  the  left 
bank  of  Red  river  descending,  having  a  front  on  said  river  ot  twenty 
arpents,  by  a  depth  of  forty  arpenta,  which  tract  of  land  Is  known  m 
the  Joan  de  Leon  Spanish  grant,  containing  six  hundred  and  elgbty- 
three  and  44-100  American  acres,  and  embracing  Spanish  sectioni 
37  and  88,  in  township  0  north,  of  range  4  west;  Spanish  section  37, 
Id  township  0  north,  of  range  3  west ;  Spanish  sections  45  and  46^  in 
township  7  north  of  range  4  west,  and  Spanish  sections  37  and  89  and 
40,  in  township  7  north,  of  range  3  west,  as  per  enrvey  made  by 
George  S.  Walmsby,  Deputy  United  States  Surveyor,  in  1847  and 
and  1848,  said  property  being  known  as  Rock  Island  plantation. 

Petitioner  represents  that  the  claim  of  title  by  which  her  said 
parents  became  the  owners  of  said  land  is  as  follows,  to-wit:  Tbit 
Bidd  land  was  granted  to  Juan  de  Leon,  by  virtue  of  an  order  of  sur- 
vey given  by  Governor  Mlro,  Spanish  Governor  at  New  Orleans,  on 
the  8th  ot  Angnst,  1790,  same  then  being  situated  in  the  parish  o( 
Natchitoches,  as  will  appear  by  reference  to  a  certified  copy  of  the 
report  ot  Xt.  T.  Sotton,  Register  ot  the  Land  Office  for  the  district  in 
Louisiana  north  of  Red  river,  mode  on  6th  of  January,  1821,  pnna- 
ant  to  an  act  of  Congress  of  date  May  11,  1820;  which  Spanish  grant 
was,  on  the  28th  day  ot  February,  1823,  coaflrmed  as  a  valid  Span- 
ish grant,  as  against  any  claim  on  the  part  of  the  United  States  gov- 
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emment,  and  the  title  of  th«  said  Joan  de  Leon  thereto  recognized 
to  be  good  and  valid.     ~ 

Petitioner  further  repreaenta  that  nnder  tlie  treat;  by  which  the 
United  States  acquired  the  territory  of  Lootelana,  tracta  of  land  pre- 
Tionaly  granted  to  a  Spanish  sabject  were  permitted  to  remain  the 
property  of  sach  anbject,  and  Bach  Spanish  grants  were  afterward 
confirmed  by  an  act  of  Congress,  which  pot  at  reat  any  qneatlon  of 
their  validity. 

Petitioner  further  represents  that  the  order  of  the  Spanish  QoT- 
emor,  Miro,  at  New  Orleans,  in  1790,  was  prior  in  date  to  the  cession 
of  the  territory  of  Lonislana  to  the  United  States  in  the  year  1808. 

She  then  sets  ont  with  precision  the  chain  of  title  whereby  her 
lather  and  his  authors  acquired  the  ownership  of  said  Spanish  grant, 
as  follows,  to-wit:  That  ber  father,  Littleton  Bailey,  acqnlred  same 
from  James  Bowie  and  Jnan  de  Leon,  on  or  abont  the  1st  of  Decem- 
ber, 1832,  and  Jaonary  8,  1886,  respectively,  by  certain  acts  of  sale 
referred  to  aa  of  record  in  the  parish  of  Natchitoches.  That  Bowie 
acquired  the  title  which  he  conveyed  from  Juan  de  Leon  by  an  act  of 
sole  of  date  December  15,  1818,  likewise  duly  recorded.  That  on  the 
lat  of  December,  1832,  her  father  conveyed  to  T.  J.  Wells  an  un- 
dirided  half  Interest  in  said  property,  retaining  a  mortgage  to  secure 
the  price,  likewise  recorded. 

That  on  the  9th  of  February,  1838,  T.  J.  Welle  conveyed  same  to 
J.  MadlBon  Wells.  She  further  represents  that,  on  the  24th  of  Feb- 
rsary,  1888,  J.  Madison  Wells  purchased  from  W.  H.  T.  Bynam  the 
title  he  had  acqaired  from  Andrew  Hnnt  Adams  on  the  Slat  of  March, 
1835,  who  it  appears  acqaired  a  title  from  Juan  de  Leon  on  the  26th 
of  March,  181t5.  She  farther  represents  that  on  the  26th  of  January, 
1839,  J.  Madison  Wella  executed  a  mortgage  on  a^d  property  in  favor 
of  the  Canal  Bank,  under  which  aame  was  subsequently  sold  on  the 
6th  of  May,  1848,  and  at  said  sale  the  property  was  adjudicated  to 
John  E.  Elgee,  and  he  subsequently  conveyed  same  to  J.  Madison 
Wella  la  18S9,  who,  during  the  same  year,  conveyed  It  to  the  peti* 
tioner's  mother,  Frances  J.  Bailey. 

She  then  finally  avers  that  both  of  said  deeds — that  is  to  aay,  the 
one  from  Elgee  to  Wells,  and  that  from  Wells  to  her  mother — were 
detlrot/ed  by  the  burning  of  the  court  house  in  Rapides  parish  in  1864. 

From  the  foregoing  statement.  It  Is  clear  that  prior  to  February 
28, 1888,  plalatitTs  father  was  full  and  exclaaive  owner  of  the  entire 
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grant,  and  bo  ramiUiiod  with  respect  to  an  undivided  one-baU  ioter- 
eBt  nntll  the  time  of  hie  death — nnless  hla  title  was  divested  by  the 
Bynom  title.  Bnt  conceding  that,  for  the  argnment,  and  nndei  the 
■tatement  of  plaintiff,  the  Bjnnm  claim  of  title  passed  tbrongb  (he 
two  Wells'  to  her  mother,  and  she  being  the  sole  heir  to  the  estate* 
of  her  father  and  mother,  and  of  her  sisters  and  brother,  the  entire 
title  was  united  in  her.  That  In  addition  she  has  ten  and  thirty 
years'  prescription.  This  statement  appears  to  be  clear,  and  moit 
become  conclusive  on  the  production  of  the  titles. 

So  much  for  the  grant  itself. 

Petitioner  farther  avers  that  in  1889  the  defeudant,  Hyde,  took 
illegal  posaession  of  a  portion  of  said  tract  of  land — the  portion  in- 
eluding  Spanish  sections  45  and  46,  aggregating  about  one  hundred 
and  tweotynlne  acres,  and  refuses  to  sorrender  the  same,  and  hence 
the  necessity  for  this  suit ;  and  she  accompanies  her  other  demuid 
with  one  for  the  valae  of  timber  cut  and  removed,  and  for  the  rental 
valae  of  the  cleared  land. 

This  is  the  real  gist  of  this  suit. 

Finally,  petitioner  snpports  her  claim  of  ownership  with  the  pies 
of  res  adjudicata,  as  follows,  viz. : 

"Yonr  petitioner  farther  shows  that  in  a  suit  styled  L.  Bailey  and 
Wells  vs.  T.  J.  Hickman,  reported  in  12th  La.  415,  416,  and  in  a  snit 
styled  T.  J.  Hickman  vs.  L.  Bailey,  9  An.  48S,  the  title  of  the  Jusn  de 
Leon  grant  was  in  controversy,  which  causes  were  decided  by  the  8a- 
premeOoart  (to  which  tribunal  same  hod  been  appealed)  in  tavotot 
said  Bailey,  and  of  his  heirs,  and  she  pleads  (same)  as  res  a^jvdicata." 

Substantially,  the  answer  of  the  defendant,  Hyde,  is  that  he  is  a  good 
faith  possessor  under  a  title  from  M.  Byan,  and  entitled  to  traits  and 
revenues  up  to  date  suit  was  Institute  J;  and  be  calls  Byan  in  war- 
ranty. 

The  answer  of  this  warrantor  is  similar  in  purport,  he  claiming 
under  a  title  from  the  Hickman  brothers,  in  1888,'  and  he  calls  the 
Hlckmans  in  warranty. 

The  latter  answer,  setting  up  their  title  by  inheritance  from  tbeii 
deceased  father,  Thomas  J.  Hickman,  who  obtained  title  from  the 
United  States;  that  is  to  say,  by  a  certificate  of  entry  of  the  east 
half  of  the  southeast  quarter,  section  36,  township  7  oorLh,  of  range 
4  west,  on  the  IStb  of  Slay,  1886;  and  by  patent,  of  the  sonthweat 
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qaut«T,  uid  west  hall  of  tbe  eontbeaat  qnarter  of  same  e«ction, 
toTDBblp  and  range.  In  1887 — Bame  covering  the  land  in  sait. 

They  tortber  aver  that  tbe  Jnan  de  Leon  grant  was  never  sorveyed 
or  located  by  the  United  States,  and  that  the  United  States  had  not 
parted  with  Its  title  at  the  time  the  land  In  controversy  was  sold  to 
thetr  ancestor;  and  that  without  survey  and  location  of  the  Jnan 
de  Leon  grant  prior  to  sale  to  him,  It  conld  not  be  tubaeqaetUly  located 
so  aa  to  divest  said  ancestor's  acquired  rights. 

On  these  pleadings  and  Issues  there  was  jodgment  In  favor  of  the 
pbdnmi  on  the  qnestlon  of  title,  snstaialng  ber  plea  of  rea  adjvdicala, 
and  awarding  her  ]adgment  tor  seven  hondred  and  twenty  dollars  as 
tbe  rental  valne  of  sixty  acres  of  cleared  land  for  a  period  of  three 
years ;  and  In  favor  of  the  defendant  for  eight  hundred  dollars  for 
clearing  land,  and  five  hundred  and  thirty-four  dollars  and  ninety 
centa  for  the  construction  of  buildings,  etc. 

There  was  judgment  against  each  of  the  warrantors,  and  from 
these  variona  decrees  the  defendant  and  warrantors  have  appealed. 

Id  this  coort  the  appellee  seeks  an  amendment  of  tbe  judgment, 
rejecldng  defendant's  claim  for  Impr  ovement,  on  the  ground  that  b 
Is  a  posseseoT  In  bad  faith,  or  that,  in  the  alternative,  bis  claim 
therefor  aboold  be  reduced  to  a  reasonable  snm. 

The  judgment  of  tbe  court  below  did  not  award  to  tbe  plaintltt 
anything  on  the  score  of  timber  cut  and  removed;  and,  as  no 
amendment  has  been  requested  on  this  score,  It  may  be  treated  as 
abandoned. 

It  Is,  therefore,  clear  that,  in  respect  to  the  title,  tbe  only  quesUon 
ndeed  on  the  pleadings  Is  as  to  which  is  tbe  better  title,  tbe  Juan  de 
LeoD  grant,  or  the  United  States  Register's  certlflcate  of  183S,  and 
government  patent  ot  1887 ;  and  that  to  this  qaestion  we  mnst  apply 
the  decMon  of  this  court  relied  upon  as  forming  ret  adjTidicata. 

Bat,  a  qnestlon  Incidental  to  the  dlscaselon  of  the  plea  ot  rea  cu^- 
dicofa,  is  whether  tbe  plaintiff  has  properly  connected  herself  with 
the  titie  to  tbe  Joan  de  Leon  grant;  for,  otherwise,  proof  ot  the  plea 
would  be  inadmlBBlble. 

It  appears  that  there  is  no  written  title  in  the  record  showing  a 
conveyance  of  the  property  from  Elgee  to  J.  Madison  Wells,  and 
from  Wells  to  the  mother  of  plaintiff,  as  alleged  in  tbe  petition. 

Flaintifl'B  theory  in  regard  to  these  missing  documents  is  that  the 
originals  were  destroyed  by  tbe  burning  of  the  coort  house  at  Alex- 
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andria,  in  1864;  and  that  ebe  waa  entitled  to  offer  aecondar;  eii- 
deDce  ot  their  contenta.  To  the  offer  of  the  parol  evidence  of  J.  H. 
Wells  for  that  parpoae,  detendanta'  and  warrantors'  connael  ohjected, 
on  the  following  gronnds,  viz. : 

"  That  it  is  not  the  heat  evidence;  that  it  is  not  alleged  or  proved 
that  a  copy  of  the  original  waa  not  In  existence,  nor  conld  be 
obtained.  It  ia  not  shown  that  there  la  no  record  of  this  deed  in  the 
parish  ot  Natchitoches,  in  which  this  land  was  altoated  at  that  time, 
and  where  the  plaintiff  ahowa  all  of  hia  other  deeds  were  recorded 
and  where  a  copy  ot  the  deed  might  have  been  fonud." 

The  rnle  of  law  on  thia  aabject  ia,  that  "when  an  inatrnment  in 
writing,  containing  obligatlona  which  the  party  wiabea  to  enforce, 
has  been  lost,  or  destroyed  hy  accident  or  force,  evidenee  may  be 
given  of  its  contenta,"  etc.  R.  C.  C.  2279.  But  this  article  doe» 
not  place  npon  the  evidence  the  limitation  that  ia  sug^^sted  in  the 
exception.  Other  articles  ot  the  Code  declare  that  a  copy  ot  an  act 
"  is  good  proof,  and  snppllea  the  want  of  the  original,"  in  case  "  the 
lots  of  the  original  be  previonsly  proved."    Id.  2269. 

The  record  of  an  act  is  likewise  receivable  in  evidence  "  on  prov- 
ing the  loss  ot  the  original,"  etc.     id.  2270. 

Out  conclnsion  ia  that  neither  an  examination  ot  the  record,  nor 
an  effort  to  find  a  copy  of  these  two  conveyances  extant,  was  a  con- 
dition precedent  to  the  introduction  of  parol  teatimony  ot  their  con- 
tents; and  that  the  judge  a  quo  properly  overruled  the  objections 
urged  and  admitted  the  evidence — thus  completing  plaintiff's  con- 
nection with  the  Jnan  de  Leon  grant. 

On  the  trial  in  the  lower  coart,  plainlifl  offered  ia  evidence  certi- 
fied extracts  from  the  record  of  the  case  of  T.  J.  Hickman  vs.  L. 
Bailey  et  at.,  No.  2808  of  the  docket  of  this  court,  9  An.  486 — the  case 
plaintiff  relies  upon  as  forming  res  at^udicatt-^wblcb  were  objected 
to  by  the  defendant  and  warrantors,  on  the  gronnd  (1)  that  the 
judgment  and  verdict  of  the  lower  coart  were  not  plead  as  re* 
a^udicata,  and  proof  of  aame  is  inadmissible ;  and  (2)  that  the  docn- 
ment  offered  ia  not  a  full  and  complete  copy  of  the  aforesaid 
record,  and  a  part  thereof  la  inadmiaaible. 

These  objections  were  overruled  and  the  testimony  admitted,  the 
objectors  retaining  a  bill  of  exceptions. 

We  think  the  jndge's  raling  waa  correct.  Inaamnch  as  the  judg- 
ment of  this  conit  was  pleaded  aa  res  adjudieata,  It  is  evident  that  the 
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record  of  this  court  had  to  be  consnlted  on  the  eabjtct,  and  this 
necessitated  its  prodactioii.  That  this  record  incladed  the  proceed- 
ings Id  the  lower  court  is  evideiit,  and  that  they  incladed  the  verdict 
of  the  Jury  and  the  judgment  of  the  lover  conrt  is  equally  evident. 
In  thia  respect  the  testimony  is  nnobjectionable  and  conforms  to 
plaintiff's  plea. 

Ab  to  the  objection  that  only  ex  tracts  from  the  record  were  offered, 
in  lien  cif  a  fall  and  complete  record.  It  only  goes  to  the  effect  and 
not  to  the  admisBlbility  of  the  evidence.  And  an  inspection  of  the 
certified  extracts  Id  evidence  exhibit  a  fall  and  complete  record 
of  the  case  on  appeal,  less  the  opinion  of  thia  conrt  and  one  or  two 
exhibits — the  former  appearing  in  the  pnbllsbed  reports,  of  which 
this  conrt  will  take  cognizance,  and  the  latter  being  merely  a  matter 
of  evidence,  not  determinative  of  tbe  plea  of  ret  adjudicata.  They 
contain  the  pleadings,  minutes  of  court,  finding  of  the  jury  and 
judgment  thereon  based,  and  tbe  proceedings  incident  to  an  appeal 
to  tbia  conrt.  These  are  all  the  essentials  to  an  examination  and 
deciaion  of  the  plea  of  res  adjudicata.  The  objections  were  properly 
overruled. 

It  is  manifest  that  the  jndgment  and  decree  of  this  court,  which  is 
set  up  as  res  adj^idicata,  necessarily  embraces  the  verdict  and  Jndg- 
ment of  the  lower  court  as  an  essential  and  Integral  part  thereof. 

It  was  held  in  Bealrd  vs.  Buss,  84  An.  815,  that  an  appeal  Is  not  an 
independent  suit,  but  an  Incident,  merely,  of  tbe  original  snit,  and 
the  continnation  of  It. 

Tbe  original  suit  in  tbe  lower  court  and  the  appeal  are  tbe  same 
action  without  any  substantial  change. 

In  Sbakspeare,  Smith  &  Co.  vs.  Ware,  88  An.  670,  it  was  held 
*'  tbat  the  rule  as  to  tbe  verdict  of  the  jury,  like  a  judgment.  Is  that 
it  forma  the  authority  of  things  adjudged  upon  all  matters  and 
demands  set  up  In  the  pleadings." 

Bat  the  Jndgment  of  this  court  does  not  rest  on  the  verdict  of  the 
jury,  simply  and  alone,  bat  upon  a  definitive  jndgment  of  the  Dis- 
trict Oonrt,  wbicb  was  based  upon  tbe  verdict  of  tbe  jury.  The 
jadgmentof  this  conrt  dismissed  the  plaintiff's  appeal,  because  he 
liad  not  cited  the  warrantors  as  appellees.  Hence  It  was  the  resnlt 
ot  this  judgment  of'dismissal,  which  pnt  an  end  to  tbe  case,  by 
leBVing  tbe  Jndgment  of  the  lower  conrt  in  force.  It  would  be  im- 
possible for  this  court  to  determine  what  force  and  effect  are  to  be 
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given  to  tbe  judgment  rendered  wittaont  consnlting  the  jndgment 
that  waa  appealed  from.  The  plea  of  res  a^udieata  embraces  tbe 
verdict  of  the  jory  and  the  jndgment  of  the  District  Coort  thereon 
based;  and  In  determining  whether  the  bar  of  the  jndgment  o(  thii 
conrt  is  complete,  same  mnst  be  taken  into  consideration. 

Looking  into  the  opinion  of  this  court  In  the  case  of  Hickman  vs. 
Bailey,  9  An.  486,  we  find  the  following  statement  of  facte,  vis. : 

'■The  pUintift  claims  the  ownership  of  several  tracts  of  land  de- 
scribed as  being  situated  on  the  Rlgolet  du  Bon  Dlen,  iu  the  pariab  ol 
Natchitoches,  under  titles  derived  from  tbe  government  of  the  United 
States.  He  alleges  that  tbe  d,efeadants  have  entered  upon  and  taken 
poaseasion  of  thin  land,  and  claim  to  be  tbe  owners  of  the  same  by 
virtue  of  a  pretended  title  derived  from  Jnan  de  Lecn,  which  title 
they  represent  to  be  fraudulent  and  as  never  having  been  located  by 
the  proper  authority  under  the  government  of  the  United  States. 

"The  defendants,  Bailey  and  Haghea,  in  answer,  aver  that  they 
hold  by  good  and  valid  titles  derived,  as  to  the  defendant  Hughes, 
front  Uttleton  Bailey,  who  derived  same  from  Joan  de  Leon,  the 
grantee,  under  the  Spanish  government;  that  said  grant  was  con- 
firmed by  the  government  of  the  United  States,  and  waa  located  by 
the  offlcera  thereof.  They  aver  that  they  purchased  from  their  re> 
spective  vendors  in  good  faith  and  for  a  valuable  consideration,  and 
in  case  of  eviction  are,  therefore,  entitled  to  improvements,  etc. 
*  *  *  That  tbe  heirs  of  the  late  James  Bowie  are  bound  in  war- 
ranty to  them  and  pray  that  they  may  be  accordingly  cited,  and  b 
caae  of  eviction  that  such  judgment  be  rendered  against  said  hein 
in  their  favor  as  may  be  legal  and  just.  The  other  defendants, 
Thomas  and  Wells,  claim  also  under  said  Bailey. 

"  The  heirs  of  Bowie  being  cited  also  joined  issne  and  denied  ao; 
liability  as  warrantors. 

*'  The  case  waa  aabmltted  to  a  Jury  in  tbe  court  below  and  Irom 
the  judgment  rendered  on  their  verdict  in  favor  of  defendants  the 
plaintiff  has  appealed." 

The  court  coming  to  conaider  the  caae  dismissed  the  appeal  on  the 
motion  of  appellee's  counsel,  grounded  on  the  plaintiff's  failure  to 
cite  the  warrantora  as  appellees. 

From  the  foregoing  statement  by  the  court  it  is  evident  that  the 
iasue  In  that  case  waa,  as  it  ia  in  thia,  which  ia  tbe  better  title  to  the 
land,  tbe  Jnan  de  Leon  grant  or  the  certificate  and  patent  of  tbe 
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United  St&tes — the  land  in  controTeray  In  this  soit  conBtitntinc  an 
integral  part  of  that  Involved  In  that  snit. 

There  is  no  donbt  of  the  fact  that  the  Littleton  BaUey  who  flgnree 
in  the  former  case  aa  defendant  la  the  aame  person  who  flgores  in 
the  deeda  which  the  plaintiff  introdnced  in  evidence,  as  the  aonrca 
of  her  title  by  inbentanee ;  and  there  la  likewise  no  doubt  of  the  fact 
that  the  T.  J.  Hickman  who  la  plalntitf  in  that  snit  Is  the  ancestor 
of  the  warrantors,  Hickman,  In  the  inatant  case  and  the  anthor  of 
defendant's  title.  It  Is  likewise  an  nndoabted  fact  that  the  title  un- 
der which  the  plaintiff  set  up  claim  In  the  former  case  is  the  same 
Identical  patent  and  certificate  from  the  United  States  government 
nnder  which  the  defendant  and  warrantors  claim  in  the  instant 
case;  and  it  is  equally  true  and  undonbted  that  the  plaintiff  In  the 
instant  snlt  claims  nnder  the  aame  Jnan  de  Leon  grant  that  the  de- 
fendants claimed  under  in  the  former  case. 

There  can  be  no  reasonable  donbt  or  qnestlon  of  the  efficacy  and 
completeness  of  the  bar  of  res  a^fudioata  that  is  formed  opon  the 
judgment  that  was  rendered  in  that  caae,  if  the  plaintiff  has  properly 
connected  herself  with  the  Jnan  de  Leon  grant.  In  point  of  fact,  as 
she  haa  in  allegation.  And  for  this  porpose  it  will  be  necessary  for 
an  investigation  to  be  made  as  a  means  of  ascertaining  from  the 
record  what  was  the  status  of  the  title  to  the  Jnan  de  Leon  grant  at 
the  time  salt  was  brought  on  the  Slat  of  December,  1846. 

It  appears  from  the  record  that  Juan  de  Leon  conveyed  the  land 
covered  by  his  grant  to  James  Bowie,  on  the  18th  of  December,  1818. 
That  Bowie  conveyed  to  Littleton  Bailey,  on  December  1,  1832. 
That  on  the  same  date  Bailey  conveyed  one-half  interest  to  T.  J. 
WeUa;  that  on  the  9tb  of  Febraary,  1838,  T.  J.  Wella  conveyed  hia 
one-half  interest  to  J.  H.  Wells;  that  on  the  8th  of  January,  1886, 
Jnan  de  Leon  ezeoated  on  act  of  sale  of  the  entire  land  to  Littleton 
BiUley — the  act  reciting  that  the  title  be  bad  executed  to  James 
Bowie  on  the  l&th  of  December,  1818,  to  the  aame  land  "  has  been 
declared  null  and  void  in  conseqnence  of  informality." 

It  also  appeara  from  the  record  that  Jnan  de  Leon  executed  a  title 
to  the  same  property  to  A.  H.  Adams,  on  the  26th  of  March,  1885 — 
prior  in  date  to  his  deed  to  Bailey,  on  the  8tb  of  January,  1836. 
That  Adams  conveyed  to  Bynum  on  the  31at  of  March,  1886,  and 
Bynum  conveyed  to  J.  M,  Wella,  on  the  24tb  of  Febraary,  1888. 
That  on  the  20th  of  February,  1889,  J.  M.  Wells  executed  a  mort- 
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sage  on  the  whole  property  in  favor  of  the  O&nal  Bank,  and  aame  tu 
foreclosed  and  the  property  adjudicated  to  Elgee  on  the  23d  of  KUicli, 
1848.  Thasit  will  be  seen  that,  atdatetheanlo  of  Hickman  was  filed, 
inl846,  the  title  waa  either  in  J.  M.  Wells,  who  had  derived  title  to 
part  from  T.  J.  Wells,  or  to  the  whole  by  a  title  from  Bynnm)  or  it 
WBB  in  Litt)eton  Bailey  and  J.  M.  Wells,  in  joint  ownership.  The 
parties  defendant  in  that  snit  were  Littleton  Bailey,  Thomas  J. 
Wells  and  John  J.  Hughes;  and  it  was  by  the  plaintiffs  averred  tbst 
the  defendants  were  in  possession,  claiming  ownership  "  by  Tirtiie 
of  a  certain  pretended  title  derived  from  Joan  de  Leon,  which  peti- 
tioner avers  to  be  fraudulent,  and  that  It  has  never  been  located  b; 
the  government,"  etc;  and  judgment  was  prayed  for  against  tbem, 
condemuing  tbem  to  deliver  up  the  property. 

The  defendants,  Bailey  and  Hughes,  appeared  and  answered,  and 
averred  that  tbey  held  good  and  valid  titles  to  the  property,  "  de- 
rived, as  to  the  defendant  Hughes,  from  Littleton  Bailey,  who  ' 
derived  the  same  from  and  through  the  original  grantee  tbereof 
from  the  Spanish  government,  to-wlt:  Juan  de  Leon."  And  tbef 
further  answered  and  averred  that  the  title  under  which  they  clsim 
"  is  superior  to  that  set  up  by  the  ptaintift.  That  the  govemmentot 
the  United  States  had  no  right  to  dispose  of  the  laud  by  sale,  it  it  i) 
true  that  it  did  dispose  of  it." 

They  further  represent  "  that  James  Bowie  was  bound  to  them  in 
warranty,  as  the  deeds  filed  herewith  will  show.  That  he  is  oot 
deceased,  and  that  his  heirs  are  bound  to  them  in  warranty;"  and 
they  pray  that  they  be  cited  in  warranty — enomerating  tbem  uid 
giving  their  places  ol  residence. 

Thomas  J.  Wells  appears  and  answers  by  setting  up  a  title  de- 
rived from  Littleton  Bailey,  and  averring  that  the  title  under  wbicb 
Bailey  holds  Is  superior  to  that  of  the  plaintiff — following,  in  snb- 
stance,  the  answer  of  Bailey  and  Hughes.  It  was  on  these  iBeae> 
that  the  verdict  of  the  jnry  was  rendered  in  favor  of  the  de- 
fendants, and  thereon  a  final  Judgment  was  rendered,  quieting 
them  in  tbeir  title  and  fully  recognizing  t^era  as  ownen 
under  the  Juan  de  Leon  grant — the  judgment  formally  declaring 
"  that  sold  lands,  thus  decreed  to  the  defendants,  being  so  much  of 
the  land  claimed  in  the  patents  set  up  in  the  plaintiff's  petition  a) 
are  covered  by  aud  found  within  the  lim.ita  of  the  Joan  de  Leon  con- 
firmation and  location,  as  are  represented  on  plat«  numbered  13  and 
72,  filed  in  this  cause." 
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Iq  reply  to  the  objectlona  of  plaintiO'e  connsel  to  the  motion  to 
diemlBa  the  appeal  the  coort  employed  tbls  language,  to-wlt: 

"It  appears  that  on  the  let  of  December,  1882,  Jamea  Bowie 
conveyed  to  L.  Bailey  a  tract  of  land,  a  part  of  which  conatltntes 
the  BDbJect  matter  of  this  litigation,  for  the  price  of  two  thousand 
dollars.  The  deed  of  sale  contains  the  usual  clause  of  warranty. 
Bnt  it  is  nt^ed  by  the  appellant  that  the  beirs  of  Bowie  have  no  real 
interest  in  the  matter,  and  are  not  honnd  in  warranty,  and  onght  not 
to  have  been  cited  as  sncb,  fnasmiicb  as  the  title  relied  npon  bj  the 
defendants  does  not  emanate  from  Bowie,  bnt  porports  to  come 
from  Juan  de  Leon.  In  May,  1834,  it  appears  that  Bowie  wrote  to 
Jnan  de  Leon,  hla  vendor,  that  there  existed  some  defect  in  the  con- 
veyance made  to  him  in  December,  1818,  which  he  wonld  discover 
from  a  copy  which  he  Bent,  and  requested  him  to  re/new  the  deed  in 
favor  of  Bailey,  the  bearer  of  the  letter,  in  sncb  manner  as  sboold  be 
satisfactory  to  both  of  them,  which  was  done,  de  Leon  stipnlatiog 
the  same  price  as  that  contained  in  his  deed  to  Bowie.  It  la  on  this 
that  the  appellant  rellea  to  sustain  his  position.  Bnt  It  is  far  from 
being  clear  to  onr  minds  that  this  circumstance  la  entitled  to  produce 
the  eSect  contended  for,  ihe  eztingulsbment  of  the  obligation  of 
warranty  of  James  Bowie,  as  vendor  of  Littleton  BaUey.  "  Instead 
of  leasening  or  impairing,  it  would  seem  to  Increase  the  warranty, 
or  to  be  an  additional  security  to  the  purchaser."  Or,  in  other 
words,  the  deed  of  Jnan  de  Leon  to  L.  Bailey  in  1836  was. 
In  effect,  a  conflrmation  of  Bowie's  previous  title  to  Bailey.  It 
was  not,  in  the  opinion  of  the  court,  a  new  title  intended  to  destroy 
the  effect  of  de  Leon's  previous  conveyance  to  Bowie,  but  to  make 
formal  and  effective  the  title  be  had  conveyed  to  him  in  1818.  It 
had  a  direct  tendency  to  defeat  the  title  he  bad  made  to  Adams  in 
1836. 

On  this  theory  both  the  plalntUf  and  defendants  in  that  salt  pro- 
ceeded ;  and  that  theory  Is  perfectly  reconcilable  with  the  citation 
ot  BaUey  and  Wells  as  owners,  and  plaintiff's  failure  to  cite  Adams 
or  Byuum.  It  is  consistent  with  the  answers  of  the  defendants  and 
warrantors  therein.  This  deed  from  Juan  de  Leon  to  L.  Bailey  being 
intended  to  correct  an  infornuility  in  the  title  of  de  Leon  to  Bowie, 
under  whom  Bailey  held.  But  if  it  was  a  fact— a  fact  unknown  and 
not  recognized  by  these  parties  at  the  time — that  the  Adams-Bynum 
Utle  was  a  better  title  than  that  of  Bowie  to  the  Jnan  de  Leon  grant. 
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NO.   11,475. 

Hbs.  E.  B.  Wabnbb  bt  al.  vs.  Ckaslbb  J.  Bbddy,  Bxboutob,  Err  al. 

An  Botnoder  private  ilgDature  which  rMlMs  tbnt,  tor  and  in  ooDBlderatJonoI  a 
poTSOD  named,  pajfng  a  certalD  morlgaKe  nola  on  one  half  iDterest  In  the 
How  Side  planlatJon,  the  heira  ot  tbe  deceased  owner  do  transfer  allot  their 
rlgbtg,  titles  and  privileges  tn  Baid  property  belonging  to  their  ancestor,  r*. 
nonnolng  all  their  interest  In  bis  favor,  is  acoDve;anoe  ot  tbe  property  evl- 
denoing  a  sale  In  the  sense  of  the  Code. 

APPEAL  from  tbe  Fifteenth  Judicial  District  Conrt,  Farieh  of  East 
Baton  Rouge.     Buckner,  J. 

Oroaa  &  Cross  Attoroe^a  for  PUintiltB  and  Appellants. 

Keman  d:  iMycock  and  Read  &  Ooodale  Attorneys  for  Defendants 
and  Appellees. 

Tbe  opinion  ol  tlie  coort  was  delivered  by 

Watkins,  J.  This  is  a  petitory  action  for  the  recovery  from  the 
execator  of  E.  A.  Yorbe,  deceased,  of  one-iialf  interest  in  the  Moss 
Side  plantation,  to  which  other  collateral  Interests  are  joined. 

PlaintUTs'  claim  is  that  on  tbe  19tb  of  Angost,  1889,  H.  P.  Beck- 
with  ezecated  a  deed  of  conveyance  to  E.  A.  Yorke  and  J.  D.  Ham- 
ilton, jointly,  of  one-half  Interest  in  said  plantation;  and  on  Joly  15, 
1874,  be  execnted  a  like  conveyance  to  tbe  same  parties,  jointly,  of 
the  remaining  one-half  Interest  In  the  property. 

That  on  January  22,  1BS4,  John  D.  Hamilton  conveyed  bis  half  in- 
terest to  Mrs.  Elizabeth  F.  Yorke,wif  e  of  E.  A.  Yorke,  mother  of  Mrs. 
Warner  and  grandmother  of  Miss  Hamilton,  tbe  plaintiffs  in  this  salt. 
That,  consequently,  npon  the  happening  of  Mrs.  Yorke's  death  her 
estate  was  owner  of  one-half  of  the  property  In  her  own  paraphernal 
right  by  conveyance  from  Hamilton,  and  one-half  of  tbe  other  one- 
half  as  her  commnnlty  interest  by  virtae  of  her  hnsband's  acquisi- 
tion thereof  during  tbe  marriage.  That  as  she  left  three  heirs  at  her 
demise  the  two  ph^ntiffs  inhsrited,  and  are  the  owners  of  two-thirds 
of  three- fourths,  equal  to  one-half  interest  In  the  plantation. 

Defendants  rely  npon  a  subsequent  transaction  which  occurred 
shortly  after  tbe  death  of  Mrs.  Yorke,  between  her  three  heirs  and 
her  surviving  husband — insisting  that  the  effect  of  same  was  to  con- 
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Yey  a  title  to  Edward  A.  Yorke,  and  that  this  cooveyance  defeat 
plaintiffs'  title. 

On  the  isene  thne  joined  there  was  jQdgment  rejecting  the  plain- 
tiffs' demands  and  they  have  appealed. 

Pnllj  recognvzinE  the  transaction  referred  to  as  an  Impediment  in 
their  waj,  plaintiffs  assumed  the  borden  of  removing  it  from  con- 
sideration as  a  title,  and  in  their  petition  took  the  initiative  tbna; 

"  That  on  the  settlement  of  her  affairs  the  said  heirs  made  a  (amil; 
compact  with  the  surviving  spouse,  E.  A.  Yorke,  a  copy  of  which  is 
hereto  annexed,  the  true  intent  of  which  was  that  the  asid  Yorke  wae 
to  pay  the  community  debts  and  enjoy  the  usufruct  of  the  whole 
property,  both  community  and  separate  estate  of  the  deceased,  Mrs. 
Elizabeth  Yorke,  he  agreeing  to  make  a  will  leaving  bla  whole  estate 
to  the  heirs. 

"That  under  this  agreement  the  said  Edward  A.  Yorke  went  into 
posaeesion  of  said  property,  and  at  about  that  time  executed  his  olo- 
graphic will  annexed  hereto,  which  was  in  compliance  with  stdd 
family  compact. 

"That  said  E.  A.  Yorke,  nsiag  and  abusing  the  confidence  thus 
reposed  in  him  by  petitioners,  who  are  non- residents,  adopted 
a  scheme  to  uee  gaid  ingtrument  as  an  actual  aale  qf  said  property,  and 
for  this  purpose  appeared  before  a  notary  public  in  the  city  of  New 
Otleaue,  with  certain  other  persons  to  petitioners  unknown,  who 
personated  petitioners,  and  signed  an  acknowledgment  of  said  agree- 
ment hereto  annexed,  the  tendency  and  effect  of  which  were  to 
recognize  said  agreement  as  a  valid  snbsietiDg  transfer  of  property, 
and  thus  deceive  the  public,  petitioners  never  signing  or  knowing  of 
said  acknowledgment  until  after  the  death  of  said  Yorke. 

"  Now,  they  aver  that  said  agreement  does  not  in  any  manner 
purport  to  be  a  sale,  nor  is  it  in  an;/  legal  senae  an  act  of  sale,  Ihert 
being  no  price  and  no  definite  description  of  the  property  sold."   (Italics 

OQFS.) 

In  the  foregoing  elaborate  statement  we  have  a  clear  and  defini- 
tive exposi  of  plaintiffs'  case. 

It  is  a  noteworthy  fact  that  plaintiffs  do  not  deny  or  disavow  this 
act,  bat  distinctly  affirm  it«  genninenesa.  They  aver  that  Edward  A. 
Yorke  went  into  possession  under  It ;  but  charge  him  with  adopting  a 
scheme  to  use  the  same  as  an  actnal  sale  of  said  property  by  fraud- 
nlently  procuring  its  acknowledgment,  the  tendency  of  which  was 
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to  TecDgDize  it  as  a  valid  Bnbsiitlng  tnuiafdr  of  property,  whereaa  it 
does  not,  in  any  maimer,  purport  to  be  a  sale,  nor  In  any  legal  sense 
Ib  it  an  act  of  sale. 

The  following  Is  tbe  text  of  the  instrnment,  viz. ; 

"  We  tbe  andersigned  cblldren  and  lawful  belrs  of  Mrs.  E.  F.  Brand- 
enburg, deceased  wife  of  Edward  A.  Yorke,  to-wit:  Ella  Branden- 
bnrg,  aothorlzed  by  her  bosband,  Jobn  D.  Hamilton,  Eate  B.  Brand- 
enbarg,  anthorized  by  her  hnsband.  Job.  R.  Warner,  and  Oharles  D. 
Brandenhnrg,  for  and  in  consideration  of  the  said  Edward  A.  Torke 
paring  in  foil  with  interest  a  certain  mortgage  note  held  by  John  D. 
Hamilton  on  Mrs.  E.  A.Torke'shalf  interest  in  Moss  Side  plantation, 
parish  of  East  Baton  Ronge,  do  hereby  transfer  all  onr  rights,  titles 
and  privileges  In  said  plantation  belon^^ng  to  onr  late  deceased 
mother,  wife  of  Edward  A.  Yorke,  to  said  Edward  A.  Yorke,  and  by 
these  presents  pat  him  in  foil  possession  of  said  property,  renoonc- 
ing  all  our  interest  in  bis  favor,  the  said  Edward  A.  Yorke  gnaran- 
teeing  to  protect  and  assume  all  mortgages  and  debts  against  said 
plantation." 

Conceding  tbe  full  force  and  weight  of  plaintiffs'  charges  against 
the  conduct  and  acta  of  E.  A.  Yorke,  in  onr  opinion  they  do  not  go 
to  the  extent  or  have  tbe  effect  claimed  for  them.  The  antbentica- 
tion  of  the  instrument,  though  frandalently  obtained,  only  en- 
abled Yorke  to  procnre  its  registry.  It  did  not  affect  tbe  title.  On 
its  face  the  instrnment  pnrports  a  conveyance  and  the  jndge  a  quo 
properly  gave  it  effect. 

Judgment  affirmed. 

Rehearing  refused. 


No.  11.476. 
Louis  Babon  bt  ai.8.  vb.  Jacob  Bauu. 
In  a  anooesaloii  wliere  tbe  judgmeiit  o[  the  oourt  reoosnlzea  a  party  as  sole  bslr, 
and  Id  parBuance  ot  this  JodKment  and  under  order  ot  the  conrt  tbe  admlnlB- 
Irator  pays  tbe  balanoe  o(  tbe  gucoeeeloD  after  paying  debta  to  said  heir, 
belli  BDbaeqacDtly  appearloK  oan  not  ooiupel  blm  to  account  to  them  and 
anever  peraonally  tor  said  lum  in  default  ot  flllng  said  aocoant. 

APPEAL  from  the  Fifteenth  Jndlcial  District  Gonrt,  Parish  ot  Fas 
Baton  Ronge.     Bucfcner,  J. 
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BaroD  e(  a  la.  ts.  Baum. 


Orou  &  OoM  Attomejrs  for  PlainlilTe  and  Appellante: 
Cite  44  An.  295;    2  L.  299;    16  L.  527;  7  R.  188;  12  R.  268;  2  An. 
889;  4  L.  &71;  6  An.  118;  86  An.  866;  80  An.  861;  33  An.  605, 
1821;  32  An.  121H;  85  An.  359,  419. 

Keman  &  Laycoek  AttomejB  for  Detendants  and  Appellees : 

The  appellant  mnst  bring  np  a  complete  transcript  of  the  reconl  and 
trial  of  the  case  below,  otherwiee  his  appeal  will  be  dinniMed. 
Becorda  on  the  flies  of  this  court  can  not  be  need  to  supplement 
a  defective  transcript,  nnless  they  be  records  nf  different  trials 
of  the  same  snit,  or  at  least  of  salts  between  the  same  partiet. 
G.  P.  896,  898;  5  L.  479;  7  An.  442;  8  An.  488;  9  An.  292;  13 
An.  288;  82  An.  661. 

A  judgment  establiahlDg  the  personal  status  of  an  indlvidnal  to  be 
that  of  a  legitimated  natural  child,  pronounced  by  a  court  of 
competent  Jurisdiction,  Is  res  Judicata  against  the  world.  Ennli 
Ts.  Smith,  14  Howard,  430;  Oaballero  vs.  Maduel,  26  An.  113; 
Uadnel,  Executor,  vs.  Tuyes  et  al.,  31  An.  484. 

The  judgment  recognizing  Mrs.  GiUingtaam  as  heir  of  deceased,  even 
if  not  Te»  judioatat  Is  at  least  prima  /a«i«  evidence  of  her  ca- 
pacity as  beir,  and  until  set  aside  has  sufficient  force  to  protect 
the  administrator  or  any  other  person  dealing  with  her  as  sacb 
Id  good  faith.     44  Ad.  296 ;  85  An.  420. 

A  judgment  homologating  an  accoant,  where  the  attorney  tor  absent 
heirs  voluntarily  appeared  and  opposed  the  homologation,  is  a 
judgment  rendered  contradictorily  with  sach  absent  heirs  and 
oonstitutes  rea  judicata  against  them. 

A  judgment  homologating  an  administrator's  acconnt  contradictorily 
with  creditors,  even  if  the  heirs  be  not  cited,  will  make  prtma 
/acie  proof  of  Its  correctness  and  protect  the  administrator  in 
payments  made  in  pursuance  thereof.  12  An.  96;  25  An.  646; 
2  R.  66;  24  An.  270. 

A  judgment  can  not  be  annnlled  for  waDt  of  evidence,  except  by 
seasonable  appeal. 

The  maxim  "le  mort  saiait  le  vit,"  avails  the  legitimated  cbild, 
because  be  Is  clothed  with  all  the  rights  which  be  conid  bave 
enjoyed,  It  bom  in  lawful  wedlock. 
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The  opinion  of  the  court  was  delivered  by 

McEkbby,  J.  This  salt  is  the  losical  sequence  of  the  case  re- 
ported in  44  An.  296.  The  pleadings  and  the  facts  are  stated  therein. 
Tbst  snlt  was  for  the  purpose  of  compelling  a  soccession  admlnisbra- 
tor  who  had  been  discharged  to  file  an  accoont  to  Che  plainti&a 
claimJi^  to  be  the  legal  heirs  of  the  deceased.  The  administration  of 
the  Bnccesdoo  bad  been  closed  and  the  account  homologated.  Under 
the  order  of  the  court  the  residuum  of  the  snccessloa  bad  been  de- 
livered by  the  administrator  to  Mrs.  Amelia  ailllngham  an  the  sole 
heir  of  the  deceased. 

The  contest  is  between  the  brother  and  sistem  of  the  deceased  and 
HrB.  OOUDgbiim,  who  claims  to  be  his  legitimated  daughter. 

Mrs.  Gillingham  was  not  made  a  party  to  the  first  suit.  Therefore 
the  decree  was  that  "  the  judgment  appealed  from  be  amended  so  as 
to  read  as  a  mere  judgment  of  dismissal,  as  in  case  ol  non~Buit,  re- 
serving to  plalntlfts  the  right  to  renew  the  action  on  proper  aver- 
ments, and  agunst  the  proper  parties. 

Id  pursuance  of  this  decree  the  present  salt  was  instltnted,  mak- 
ing Hra.  Olllingbam  a  party. 

The  prayer  of  the  petition  is  that  the  judgment  homologating  the 
accoont  be  declared  a  nullity,  and  that  the  discharged  administrator 
file  an  occonnt  to  petitiooere,  and  in  default  thereof  they  ask  for 
judgment  against  him  for  five  thousand  four  bnndred  and  fifty-seven 
doUaxB — the  amount  of  the  propierty  in  tbe  Inventory  which  went 
wlUi  his  bonds.  Mrs.  Ollilngham  is  dead,  and  her  representative  was 
made  a  party  defendant. 

This  controversy  involves  tbe  IsBue  of  belrebip.  On  this  point 
the  evidence  in  the  record  is  meagre.  It  does  not  satisfy  as  that 
Mrs.  Amelia  Olllingbam  was  an  adulterous  bastard,  as  orged  by  the 
plaintiffs. 

Sbe  bad  applied  tor  the  administration  of  the  euccesslon,  and  tbis 
^ras  opposed  by  Louis  Baron,  one  of  tbe  plaintiffs,  on  the  ground 
that  sbe  was  not  tbe  legitimate  daughter  of  tbe  deceased,  on  account 
of  her  mother  being  unmarried  at  tbe  time  of  her  conception.  Mrs. 
OiUingbam  was  appointed  administratrix,  on  tbe  isenes  thus  pre- 
sented, bnt  she  failed  to  qualify.  Tbe  defendant  Baum  was  ap- 
pointed administrator. 

There  is  no  note  of  evidence  in  the  application  of  Mrs.  Qillingham, 
and   the  plaintiffs  claim  that  tbe  decree  appointing  her  adminis- 
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tratriz  is  null  tor  that  reason.  If  an  appeal  had  been  taken  from 
that  JDdgment  and  lodged  here  on  account  of  the  absence  of  the 
note  of  evidence  from  the  record,  the  decree  wonld  aDdonbtsdly  have 
been  annulled  and  the  case  remanded.  But  there  Is  no  evidence  that 
a  note  of  evidence  was  not  taken;  the  testimony  of  the  clerk  is 
that  be  could  not  find  It  among  tbe  succestion  papers. 

He  was  not  tbe  clerk  of  court  when  tbe  decree  was  rendered,  and 
saj^B  he  only  looked  for  the  note  of  evidence  in  one  single  bundle  or 
papers,  endorsed  "Succession  of  Pierre  Baron."  We  presume  the 
decree  was  rendered  in  accordance  with  the  allegations  in  Mrs.  Oil' 
lingham'e  petition,  supported  by  evidence.  Tbe  decree  closes  aa  fol- 
lows: '*It  Is  further  ordered,  adjadged  and  decreed  that  she  be 
recognized  as  sole  heir  of  deceased."  It  was  under  this  decree  tbat 
the  administrator  paid  over  to  her  the  balance  of  the  sncceselon  after 
pajiog  debts.  The  absent  heirs  were  represented  by  an  attorne; 
appointed  for  that  purpose.  The  evidence  does  not  show  that  there 
was  any  fraud  or  collusion  between  tbe  administrator  and  Mrs.  Qil- 
lingham.  The  decree  had  full  force  and  effect  until  set  aside.  As 
long  as  it  was  in  existence  it  was  to  be  respected  as  a  valid  judgment, 
protecting  the  administrator  in  the  final  distribution  of  the  funds  of 
tbe  succession. 

Judgment  afQrmed. 

Rehearing  refused. 


No.  11,468. 

BiscoE  Block  &  Co.  or  ais.  vs.  W.  T.  Jepfbribb  et  als. 

Interventions  op  J.  P.   Rowan  and  Schabfp,  Bbbnbbiubb 

Grocer  Co.  bt  als. 

Tbe  respite  la  a  Judicial  conlract  between  tbe  debtors  and  ornditon  and  amoDg  tbe 
creditors.  Tberelore  naltber  debtor  nor  creditor  can  take  advantage  ol  Ibe 
otber,  and  tbe  creditors  muat  remnln  on  an  equal  and  talr  rooting. 

II  tbe  debtor  doee  any  fraudulent  act  to  give  an  uniluepreFerence.iTio/ivIa  be  be- 
comes an  Insolvent,  aod  the  respite  proceedings  are  converted  iDto  a  ceuion 

Privilege  claims  are  not  affected  by  tbe  respite,  and  by  consenting  to  tbe  iaiie 
privilege  creditors  do  not  waive  tbeir  Ileus  nod  prlvllegea. 

Creditors  In  a  respite  can  not  sue  to  have  property  returned  to  the  debtor's  eitatt 
tor  tbclr  Individual  beneflt.  Aa;  action  In  otber  dlreetlon  by  an  iDdlvldual 
creditor  will  inun  lo  the  benefll  oI  all  the  creditors. 

II  no  opposition  Is  made  to  a  respite  la  ten  days  It  can  not  be  set  aside.  Tbealter- 
native  Is  to  convert  the  proceedings  loto  a  cession  of  tbe  debtor's  propeitj- 
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Wban  tbe  respite  debtor  baa  abaoonded  and  abandoned  Ihe  property  an  bla  aobed- 
ule  the  conrta  hsTe  power  to  Lgsna  tbe  reqalalta  oonBerratlTe  writ*  to  proteot 
the  property,  and  to  appoint  a  syndlo  until  a  meeting  o(  creditors  can  be  oon' 

A  written  notice  to  tbe  ureditor  In  reaplCe  proceedings  is  eisentlat,  but  when  the 
debtor  Intoritia  tha  creditor  of  his  Inleotlon  to  ask  a  respite,  and  the  creditor 
anewers  that  be  does  not  vUh  to  partlolpate  In  tbe  prooeedlnga  tor  tear  ot  Idb' 
Eng  some  advantafre,  but  win  not  ta^e  steps  against  tbe  debtor  If  tbe  creditors 
agree  to  give  time,  the  creditor  oan  not  after  the  reaplts  Ib  granted,  because 
of  want  ot  notice,  seize  tbe  property  placed  on  the  Bchednte.  To  sJI  Intents 
and  purposes  be  oon  seated  to  the  reap  lie. 

APPEAL  from  the  Seveatta  Jadidal  District  Cottrt,  Parish  ot  Mad- 
ison.    Montgomery,  J. 

ITode  R.  Young  Attorney  loi  Plaintiffs  and  Intervenors,  Appel- 
lants: 

Articles  19SB  and  19S8  of  the  Civil  Code  are  to  be  construed 
together,  and  do  not  apply  in  the  case  ot  an  insolvent  debtor 
who  baa  obtafned  a  respite,  as  the  law  does  not  contemplate 
that  such  debtor  can  pay  his  favored  creditors  in  violation 
ot  the  terms  ot  the  respite,  or  that  tbe  only  conseqnenoe 
of  snch  trandalent  payment  shall  be  that  the  creditor  so  pre- 
ferred shall  be  compelled  to  share  the  lose  ratably  with  the 
complaining  creditors. 

"The  law  gives  to  every  creditor,  when  there  is  no  cession  of  goods, 
or  other  proceedings  by  which  they  are  collectively  represented, 
an  action  to  annnl  any  contract  made  In  (rand  of  their  rights." 
0.  0.  1970. 

"  The  jadgment  in  this  action,  if  maintained,  shall  be  that  the  con- 
tract be  avoided  as  to  its  effect  on  the  complaining  creditors, 
and  that  all  the  property  or  money  taken  from  the  original 
debtor's  estate,  by  virtue  thereof,  or  the  value  of  sacb  property 
to  the  amount  of  the  debt,  be  applied  to  the  payment  ot  the 
plainUft."     0.  0.  1977. 

Snch  la  the  penalty  which  the  law  and  tbe  Jnrlspmdence  have 
always  imposed  In  snch  cases. 

And  snch  is  to-day  the  law  and  jariBpmdence  ot  France,  of  England 
and  ot  the  other  States  ot  this  Union. 

In  cases  of  concealed  frand  prescription  begins  to  rnn  from  tbe  date 
of  diacoverv  ot  the  frand. 
70 
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The  case  ot  Bynifl  &  Co.  vs.  Their  Creditor*  is  directly  in  point, 
in  whicb  It  was  decided  that  the  prescription  of  one  year,  relied 
on  in  this  case,  does  not  begin  to  run,  in  cases  ot  concealed 
frand,  from  the  date  ot  the  contract,  bat  from  the  time  the  con* 
tract  was  bronght  to  the  knowledge  of  the  creditor;  it  ia 
snstained  by  all  the  weight  ot  reason  and  aatbority,  and  there  1b 
nothing  In  onr  reports  in  conflict  with  it.  Roeental  vs.  Walker, 
til  U.  S.  185;  Bailey  vs.  Glenn,  21  Wall.  fl42. 

In  Brewer  vs.  Kelly,  24  An.  246,  it  was  decided  that  the  actjon 
ot  creditors  to  annul  a  contract  made  in  frand  of  their  rights 
commences  to  mn  from  the  date  the  contract  is  recorded,  and 
not  from  the  date  the  trand  was  discovered,  bat  the  court  wu 
carefnl  to  say:  "  The  creditor  can  not  reasonably  assert  that  the 
act  has  been  concealed  from  him,  or  that  his  debtor  has  kept 
him  in  ignorance  of  it,  when  ic  has  been  placed  npon  the  public 
records," 

In  Reynolds  vs.  Bataon,  11  An.  730,  the  coart  said  ot  the  doctrine 
contra  non  vafenlum  agere  non  currit  preteriptio : 

"  It  has  been  applied  to  prescriptions  liberandi  cauta  in  three  cLwsee 
of  esses.        ... 

"  The  third  class  ot  cases  is  where  the  debtor  himself  has  done 
some  act  to  prevent  the  creditor  from  availing  himself  of  bis 
caose  of  action." 

In  Hernandez  vs.  Montgomery,  2  New  Series,  483,  the  court  said : 

■'  Indeed,  the  idea  of  a  man  losing  hie  right  by  no^;  bringing  ao  ac- 
tion, which  it  was  impossible  he  coald  bring,  iDvolves  mcIi 
a  contradiction  in  itself  and  leads  to  sach  monstrous  injaetice 
that  nothing  short  of  the  most  positive  law  could  aalhorize  an; 
tribunal  to  sanction  such  a  doctrine." 

In  Martin  vs.  Jennings,  10  An.  653,  the  coart  said: 

"  The  objection  that  this  rule  is  not  to  be  found  in  the  statute  boobB 
does  not  impair  its  authority,  for  it  is  interwoven  with  onr 
joriaprudence  from  the  earliest  times.  It  is  impossible  to  com- 
press every  principle  of  law  into  a  code.  The  Legislature  has 
not  intended  to  confine  the  miasion  of  the  joirisconsalt  to  fields  w 
limited." 

*'  Any  ^teement  ot  the  debtor  to  buy  the  vote  of  the  creditor,  by 
giving  security  for  the  payment  of  the  debt,  mast  be  con- 
sidered a  perversion  ot  the  coarse  ot  justice,  and  a  frand  npon 
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the  court  charged  with  the  homologation  ot  the  deliberationa  of 
the  creditors."  BUdell  va.  Pritchard,  5  Robinson,  104. 
In  the  case  of  Morgan  vs.  Nye,  14  An.  80,  cited  by  the  coorb  In  the 
case  of  the  Vicksbnrg  Liquor  and  Tot>acco  Company,  the  court 
said  of  each  a  contract:  "  The  vote,  therefore,  of  a  single  cred- 
itor is  not  a  mere  offer  to  make  a  new  contract  between 
the  debtor  and  creditor,  bat  Is  a  qitaat  jndldal  act  by  which  the 
rights  of  other  creditors  are  to  be  affected." 

J.  Q.  Havtket  and  IT.  JIf.  Murphy  Attorneys  for  Defendants  Utz  & 

Boney,  Appellees: 

Where  a  party  seeks  to  avoid  a  contract  ot  sale,  payment  or  prefer- 
ence, as  made  in  fraad  of  creditors,  he  mnst  allege  and  prove 
three  essentials,  viz. :  fraad,  knowledge  of  insolvency  of  the 
debtor,  and  injnry  to  plaintiff.  44  An.  424;  38  An.  422;  0.  0. 
1978;  Bonillon  vs.  Creditors,  44  An.  19;  82  An.  488. 

The  jDdgment  homologating  a  respite  meeting  Is  rea  a^judicata  as  to 
all  matters  occurring  prior  to  Its  rendition.  0.  C,  8092;  11  An, 
86;  8  La.  217;  43  An,  1139. 

If  the  transaction  complained  of  benefited  plaintiffs  instead  of  injur- 
ing them,  they  have  no  ground  for  complaint,     C.  0.  1978. 

If  acts  can  be  revoked  as  In  fraud  of  creditors,  the  parties  most  be 
placed  in  the  same  position  they  were  before  the  contract  was 
made.     C.  C.  1982,  1988. 

The  payment  of  a  jast  debt  in  money  can  not  be  revoked  under  any 
circnmstances,  and  there  are  no  exceptions  to  this  law.  C.  C. 
1986;  Loewenstein  vs.  Fredlkas,  43  An.  898. 

Actions  to  revoke  frandoleat  contracts,  or  those  made  to  give  pref- 
erences, are  prescribed  in  one  year  from  the  date  of  the  con- 
tract. C.  C.  1987;  4  H.  439;  Bank  vs.  Girod,  31  An.  692;  Baatlan 
vs.  Christenaen,  84  An.  883;  Morris  vs.  Cain,  89  An.  720;  2S 
An.  652!  29  An.  285;  39  An.  610;  Babshaw  vs.  Douty,  39  An. 
720;  Mineral  Water  Co.  vs.  Deblieoz  et  al.,  40  An.  155. 

A.  L.  Slack  and  H.  P.  Welte  Attorneys  for  Chaffe  &  West,  Liqnida- 
ton  and  Appellees : 

One  of  the  essentials  of  a  revocatory  action  la  that  it  must  be  brought 
by  a  third  person,  no  party  to  the  contract  sought  to  be  revoked. 
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Otobb  on  PleadlDga,  Bee.  311.  Here  the  plaintiffB  are  Beefcing  to 
■'  undo  "  ftQd  "  annihilate  "  proceedings  tbej^  were  the  principal 
actors  in. 

Where  a  respite  is  granted  the  debtor  is  placed  in  the  "  friendly  cm- 
tody  "  ot  bia  property  in  order  that  the  same— nnder  the  pu- 
Tiew  ot  the  conrt — may  be  administered  for  the  benefit  ot  all  bis 
creditors.  Bnch  is  the  obligation  he  assnmes,  which  crediton 
have  the  i^bt  to  have  secnred  them  by  a  bond.     R.  0.  C.  3093. 

Ab  Act  134  ot  188S  aatborlzes  a  creditor  to  enforce  his  riKbte  ogunit 
hlB  respited  debtor  by  a  role  to  force  bim  to  insolvency,  it  re- 
snlta  that  the  law  conBlders  the  property  still  in  its  keeping,  mi 
tbat  the  respite  Ib  still  a  pending  proceeding.  It  so,  the  only 
remedy  the  creditor  has  is  nnder  said  act.  This  was  what  the 
coort  so  strongly  snggeeted  in  the  V.  I<.  &  T.  Co.  vs.  J.|  45 
An.  621. 

"  Judicial  proceediogB,  once  refpilarly  inaagorated,  can  not  by  any 
act  ot  the  parties  *  *  ■  be  annihilated."  State  ex  rel.  Man 
vs.  Judge,  45  An.  1360. 

A  revocatory  action  can  not  be  brought  to  annul  a  cesrion  any  men 
than  a  anccesBion.  For  the  same  reason  it  conld  not  annnl  a 
respite.     Andrus  vs.  Creditors,  45  An.  1067. 

The  plaintiffB  can  not  "  undo,  and  by  undoing  make  to  inure  to  theii 
separate  advantage,  a  judicial  order."  V.  L.  &  T.  Co.  vs.  i-, 
46  An.  821. 

A  respite  is  not  a  device  to  "  entrap  the  aawory,"  bat  a  quati  jadi- 
cial  act  (14  An.  SO),  by  which  the  debtor  places  in  the  handi  ot 
the  law  his  property,  to  so  remain  subject  to  the  rights  of  his 
creditors  to  change  into  an  insolvency.     Act  134  of  1888. 

When  there  is  a  cession  of  goods  the  revocatory  action  does  not  lie 
(R.  C.  0.  1970) .  A  respite  is  a  cession  in  abeyance— in  embryo 
— and  no  portion  of  the  creditors  coneenting  to  it  have  the  liE''^ 
to  forestall  this  cession,  and  absorb  all  the  property  of  a  larTeD- 
der  made  for  the  joint  benefit  of  all.  Such  a  proceeding,  judi- 
cially recognized,  would  put  it  in  the  power  ot  a  favored  or 
nnscmpulous  tew  to  defeat  the  rights  ot  all,  and  thus  not 
only  "  annihilate  "  and  "  undo  "  their  own  judicial  act,  but  de- 
feat the  very  letter  and  spirit  of  the  law. 
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While  tber«  rests  upon  tbe  respltsd  debtor  &n  obligation  to  the  cred- 
itors, tbere  la  also  as  strong  an  obligation  resting  inter  $e«e 
among  the  creditors  (14  An.  80) ,  which  they  can  not  violate. 
It  tbe  respite  can  not  be  revoked,  there  is  no  right  In  the  ploinMlTs 
to  attack  ajadgmentof  a  co-creditor,  which  jadgment  is  a  mere 
Incident  to  tbe  main  action;  tor  the  reason,  bad  plalntlltB  forced 
the  common  debtor  Into  Insolvency,  the  Judgment  conld  have 
been  thereby  "  stayed  "  and  its  status  determined  in  sach  form 
of  proceeding,  in  concurso  with  all  the  creditors.  A  creditor 
who  is  not  sammoned  by  "  letter,"  ander  Art.  8087,  O.  O.,  is  not 
bound  by  the  respite.  Mobr,  Honneman  &  Oo.  vs.  Marks,  89 
An.  076;  Hayde]  vs.  Qirod,  10  Peters,  284. 

Tbe  prooes  verbal  of  tbe  notary  should  affirmatively  show  that  tbe 
creditors  were  notified;  where  it  does  not,  and  this  wont  of 
notdce  is  alleged,  the  notary  can  not  testify  that  such  was  given. 
Jodicial  records  should  make  proof  of  themselves,  and  their 
absence  can  not  be  supplied  from  the  "  uncertain  memory  "  of 
even  the  officers.  A  bill  retained  to  such  testimony  sbonld  be 
Boiitained. 

The  basis  of  a  respite  is  tbe  solvency  of  the  debtor.  (42  An.  861.) 
So,  where  a  debtor  has  applied  tor  a  cession,  be  can  not  sabse- 
qaently  apply  for  a  respite — using  as  the  basis  of  it  tbe  insolvent 
scbednle.  Tbe  two  proceedings  ore  Inconsistent  and  in  violation 
of  the  express  prohibition  of  0.  O.  8097,  and  are  null.     O.  0.  13. 

Where  a  respite  Is  obtained,  a  second  application  for  same  relief  can 
not  be  heard,  except  by  tbe  unanimous  consent  of  all  creditors. 
C.  O.  8096. 

What  Is  absolutely  nnll  has  no  effect,  and  can  be  qnesUoned  by  any 
interested  party  at  any  time.  WUlis  vs.  Ward,  80  An.  128S;  88 
Ab.  618;  84  An.  740. 

One  who  discloses,  when  Interrogated,  every  detail  of  a  connection, 
charged  as  fraudulent,  shows  hla  innocence  and  good  fiUth. 
Frkod  is  never  preenmed. 

Privileged  communications  of  a  client  to  his  attorney  are  sacred,  and 
can  not  be  commnnicated  to  other  parties  with  opposing  inter- 
est, and  be  used  by  them  as  the  only  basis  of  a  suit  bronght  in 
tbetr  name  by  such  attorney  against  his  former  client.  This 
protection  lasts  forever.    Greenleaf,  Sees.  287,  246. 
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The  opinion  ot  the  conrt  was  delivered  by 

McEneby,  J.  This  is  a  sequel  of  the  salt  of  Llqaor  and  Tobacco 
Companj  et  alt.  vs.  JetTeries  et  ala,  45  An.  621. 

The  plaintiffs,  maklog  all  the  creditors  parties  as  plaintiffB  or 
defendants,  institnted  the  present  action  to  annul  the  respite  granted 
to  the  debtor,  JefFerles.  Some  ot  the  parties  plaiDtift  were  plainlilf* 
in  salt  of  Tobacco  Company  vs.  Jefferies,  reported  in  45  An,  621.  As 
to  these  creditors  who  were  plaintiffs  in  that  salt,  the  matters  dis- 
posed of  in  the  some  are  res  judicata. 

As  the  same  facts  are  alleged  to  avoid  the  payments  made  to  the 
defendant  creditor  by  Jefferies,  the  respite  debtor,  we  need  only 
refer  to  that  salt  to  render  herein  the  some  decree  as  io  that  enit 
against  the  additional  complaining  creditors. 

The  amount  of  cotton  shipped  to  Cbaffe,  Powell  &  West  was  in 
the  ordinary  course  of  business;  the  hnsiness  which  the  creditora, 
parties  to  the  respite,  permitted  the  debtor  to  carry  on  and  conduct 
in  order,  within  the  delays  granted,  to  pay  his  indebtedness. 

Utz  &  Boney,  were  privileged  creditors,  and  by  consenting  to 
the  respite  did  not  waive  their  privileges  or  postpone  the  payment 
of  the  special  privilege  they  had  od  the  efTects  surrendered.  B.  C. 
C.  3095. 

In  Bennett  vs.  Creditors,  45  An.  1019,  a  similar  question  was  prt- 
aented.  In  that  case,  on  rehearing,  we  said:  "The  proceeds  of  the 
aale  of  this  cotton  could  not  be  ratably,  as  contended  for  by  op- 
ponents, applied  to  the  payment  of  all  the  debts.  By  granting  the 
respite  the  creditors  do  not  relinquish  the  privilege  and  pledge  they 
may  have  on  particular  property  ot  Mrs.  Bennett  at  any  time  aft«t 
the  respite  was  granted;  Id  tact  she  was  bound  under  agreement  to 
turn  the  cotton  or  it«  proceeds  over  to  the  furnisher  of  suppliet. 
The  furnisher  of  supplies  had  a  right  to  the  proceeds  of  the  sole  saffl- 
cient  to  pay  bis  privileged  debt.  The  snrplos  only  could  be  ratably 
applied  to  the  payaient  ot  the  other  creditors.  Opponents  were  in 
DO  way  injured  by  the  disposition  of  the  cotton." 

Id  the  instant  case  the  respite  debtor  was  a  merchant.  Ee  had 
rented  property  from  Utx  &  Boney,  to  carry  on  his  bnsbiees. 
The  rent  was  payable  by  the  month  and  the  rent  had  been  r^ul^'lf 
paid.  The  lease  had  some  time  to  mn,  and  the  rent  was  paid 
monthly  as  before  the  respite.  When  these  privileged  crediton 
unnecessarily  consented  to  the  respite  there  was  no  judicial  cootiut 
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Bptinging  from  the  same  that  they  ebonld  postpone  the  collection  of 
lent  y6t  to  become  dne.  The  places  leased  were  necessary  for  the 
debtor  to  carry  on  his  meivantlle  pnnaits,  and  by  consenting  to  the 
respite,  and  to  the  carrying  on  of  these  pnrsnlts  the  creditors 
oecemarily  consented  to  the  continnance  of  the  lease  and  tbe  pay- 
ment of  its  price. 

Tbia  suit,  in  addition  to  the  avermentB  made  In  the  tobacco  com- 
paoy  suit,  asks  that  a  certain  judgment  obtained  by  Ohatfe,  Powell 
&  West  against  the  respite  debtor  be  annulled,  and  the  property 
seized  nnder  it  be  applied  to  the  payment  of  the  debts  due  the  com- 
plaining creditors,  tbns  ignoring  the  claims  of  other  creditors. 

So  far  as  the  soit  is  instituted  for  the  purpose  of  annulling  the 
order  granting  the  respite,  the  plaintiffs  are  estopped  by  Art.  3092  of 
tbe  Civil  Code,  which  saye  that  the  opposition  to  the  homologation 
of  tbe  order  most  be  made  within  teo  days,  In  writing,  dating  from 
that  on  which  the  proces  verbal  of  the  deliberations  ot  the  creditors 
was  retnmed  to  the  clerk's  office.  After  this  delay  has  expired  the 
creditors  are  forbidden  to  interfere  with  the  order  or  to  nrge  any 
fact  which  wonld  have  been  etfectoal  in  setting  aside  the  order  if 
presented  in  time. 

It  has  been  frequently  stated  by  this  conrt  that  the  respite  is  a 
jndldal  contract  between  tbe  debtor  and  tbe  creditors,  and  among 
the  creditors.  Therefore  no  creditor  can  make  any  agreement  or 
contract  with  the  debtor,  by  which  he  can  secure  an  undue  advantage 
over  tbe  others,  and  the  debtor  mast  so  conduct  his  afFairs  as  to  pre- 
serve equality  among  the  creditors.  Any  act  of  his  in  violation  of 
the  contract  resulting  from  the  respite  is  a  frand,  and  ipso  facto  tnma 
the  respite  into  insolvent  proceedings,  a  cession  of  goods  for  the 
benefit  of  the  creditors,  as  though  it  had  been  offered  In  the  first 
instance.  It  Is  to  be  assimilated  to  a  case  in  which  the  respite  is  re- 
fused by  the  creditors.     G.  C,  Art.  3098. 

The  contract  by  this  fraud  is  ended,  and  the  respite  stands  as 
though  it  had  been  offered  to  the  creditors  and  refused.  That  this 
conrse,  in  such  a  contingency,  is  the  proper  one  to  pursue  is  clearly 
outlined  in  the  case  of  Tobacco  Company  vs.  Jefteries,  45  An.  622. 

It  does  not  appear  from  the  procea  verbat  that  Ohaffe,  Powell  & 
West  were  summoned  to  attend  the  meeting  of  creditors  by  letter, 
in  accordance  with  law.  They  say  under  oath  that  they  were  never 
notified.     But  the  record   shows  that  they  were  aware  of  the  con- 
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templated  proceedliig§  for  a  respite,  and  In  s  letter  to  Jefleifea, 
the  debtor,  declined  to  participate  in  the  meeting  tor  fear  of  loBlog 
certain  privilegeB  which  they  held  on  the  property  of  the  debtor'i 
wife,  in  MissiMippi.  But  they  informed  the  debtor  that,  if  the  other 
creditors  granted  time  to  him,  they  would  acquiesce  and  also  deU; 
tbe  enforcement  of  their  claims.  The  property  in  Uississippi  paid 
some  six  thousand  dollars  on  Ohaffe,  Powell  &  West's  debt,  and  tor 
the  balance,  say  five  thousand  dollars,  they  saed  their  debtor,  ob- 
tained Jadgment,  without  opposition  on  his  part,  and  seised  the 
property  surrendered,  which  was  enjoined  by  the  creditors.  The 
testimoujr  in  the  record  shows  that  this  judgment  was  obtained 
through  the  connivance  of  Jetferles,  with  his  consent,  and  evideotlj 
for  the  purpose  of  giving  Ohaffe,  Powell  &  West  an  advantage  over 
other  creditors. 

Under  these  oircnm stances,  to  all  intents  and  purposes,  Chalfe, 
Powell  &  West  were  parties  to  tbe  respite. 

It  wonld  be  inequitable  and  unJuBt,  and  would  in  fact  practically 
annul  the  beneat  of  a  respite,  to  permit  a  creditor  to  arrange  with  hii 
debtor  for  non- participation,  and,  possibly,  through  his  efforts,  to 
escape  summons  In  the  respite  proceedings,  and  thus  obtain  a  judg- 
ment by  consent  of  the  debtor  and  ezecate  it  against  the  property 
surrendered.  Tbe  evidence  justiHes  ns  In  believing  that  such  wm 
the  case  here. 

The  complaining  creditors  pray  that  tbe  proceeds  of  the  sale  of 
the  property  be  applied  to  tbe  payment  of  their  several  and  indlvJdnal 
debts.  From  what  has  been  said  above,  it  ia  evident  that  the 
prayer  can  not  be  granted.  No  creditor  can  seek  an  advantage  not 
common  to  all.  Through  the  efforts  of  individual  creditors,  what- 
ever property  of  the  insolvent  debtor  is  recovered  and  restored  to 
bis  estate  must  inure  to  the  benefit  of  all  tbe  creditors.  Oumble  vt. 
Andrus,  45  An.  1081;  McOraw  vs.  Andrus,  46  An.  1078;  Andros  vs. 
Creditors,  46  An.  1U67;  Anderson  vs.  Duaon,  85  Ia.  An.  916;  Hay- 
den  vs.  Yale  &  Bowling,  46  An.  362. 

The  evidence  shows  that  the  debtor  has  violated  the  contract  of 
respite,  and  ipao  facto  committed  an  act  of  Insolvency,  and  as  such 
insolvent,  be  no  longer  has  the  right  to  administer  bis  property,  and 
it  must  pass  to  bis  creditors.  In  addition,  he  has  absconded  and 
abandoned  his  property. 

The  pl^ntifls  contend,  under  these  circumstances,  they  are  onable 
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to  force  the  flebtor  into  inBolvenc^.  The  frattdtdent  acts  tbemselves, 
ip*o  facto,  forced  him  Into  lasolTsncy ,  and  it  la  only  reqnisito  for  the 
court  to  appoint  a  syndic  to  adminlator  the  property.  Bevieed 
Statntea,  1810.  The  coart  has  power  to  Isene  all  conservatory  writa 
to  protect  the  estate.     42  An.  71. 

The  amonnts  due  tor  clerk  hire  are  established,  and  they  should 
he  paid  as  general  privUege  debts. 

Complaint  is  made  by  plaintiOs  of  costs  paid  by  the  sherift,  and 
the  illegal  dispotitlon  of  a  twelve  months'  bond  by  seizure  and  sale. 

Tbeae  matters  can  be  adjostod  in  the  settlement  of  the  insolvent's 
estate.  The  facts  before  ns  are  not  sufficient  to  warrant  a  decree 
respecting  them. 

The  in}nnction  restraining  the  execution  of  the  judgment  of  Chafle, 
Powell  &  West  against  the  property  of  Jefferies  has  served  its  pur- 
pose and  there  is  no  reason  for  a  formal  decree  In  reference  thereto. 
The  proceeds  of  the  sale  of  the  property  not  legally  disposed  of  will 
be  tamed  into  the  Insolvent's  estate. 

We  see  no  reason  why  we  should  disturb  the  judgment  of  Ohafte, 
Powell  &  West  against  Jefteries.  We  will  only  correct  it  so  far  ae 
it  streets  the  rights  of  the  creditors  of  the  insolvent  In  the  seizure 
mftde  of  his  property  surrendered  on  his  schedule.  • 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  seizure 
made  under  the  judgment  of  Ghafte,  Powell  &  West  be  set  aside  and 
the  property  restored  to  the  estate  of  the  insolvent  debtor.  It  Is 
further  ordered  that  this  case  be  remanded  and  proceedings  therein 
continae  as  if  the  cession  had  been  offered  in  the  first  instance  by  the 
defendant  Jefferies.  It  Is  further  ordered  that  payments  be  made 
and  proceedings  conducted  as  herein  stated.  The  Insolvent's  estate 
to  pay  all  costs. 

Rehearing  refused. 


No.  11,384. 
Phujp  M.  Bbtz  ve.  Francois  Liuingi. 
PrlvaM  BOtloDi  do  not  lie  for  brsooh  ol  publlo  duty. 

Seotlon  M  t>t  Aot  30  of  l§83,  the  charter  of  the  olt;  of  New  Orleans,  requiring  owner 
of  lot!  to  keep  the  baoqaettea  in  front  of  same  In  repair,  and  Act  114  ol  1886, 
BDthorlilDg  the  City  Counoll  to  eBtabllah  a  unirorm  grade  of  banqnettea,  and 
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The  oblJKation  to  repair  is  to  keep  the  road  In  good  repair.  Ordi- 
nary care  no  defence.  Oood  repair  at  all  bazarde.  Wood  on 
Nuisances,  Sec.  320. 

Horton  vs  Ipswich,  12  Gnsfa.  (Mora.)  488;  Oity  ot  Madison  ts.  Ross, 
S  Ind.  -236;  Chicago  vs.  Major,  18  111.  849;  Winsbip  vs.  Enfield, 
42  N.  H.  187;  Erie  Oity  tb.  Scbwingle,  22  Penn.  884. 

Sidewalks  mast  be  kept  in  repair  tbronghont  tbe  wbole  width. 
Sheannan  and  Redfleld  on  NegliKence,  3d  Ed.,  Sec.  385,  p.  46T. 

Chritien  dt  Suthon  Attorneys  tor  Delendant  and  Appellee: 

No  right  of  action  exists  against  a  front  proprietor  for  personal  in- 
jaries  sQstained  by  a  pedestrian  on  tbe  sidewalk.  Tbe  fee  being 
in  the  city,  the  action  is  against  the  mnnicipal  corporation.  C. 
C,  Arts.  4S4,  458;  II  An.  288. 

Dillon  on  Mnnicipal  Corp.,  8d  Ed.,  p.  1028.  This  is  tbe  case,  even 
vbere  there  is  an  ordinance  imposing  npon  the  abntting  proprie- 
tor the  dnty  of  maintaining  his  sidewalk  in  safe  condition. 

Taylor  tb.  Lake  Shore  &  Michigan  B.  R.,  45  Mich.  Bep.,  p.  74. 

93  N.  Y.  12;  48  Conn.  526.  Sec.  88  of  Act  20  of  1882  (Char- 
ter of  New  Orleans)  is  a  matter  of  regulation  between  tbe  city 
and  its  corporators,  and  does  not  impose  a  statutory  liability 
upon  the  abntting  proprietor. 

It  is  within  tbe  power  ot  the  Oity  Gonncil  to  establish  tbe  grade  ot 
sidewalks.  An  ordinance  fixing  tbe  grade,  followed  by  notice, 
are  necessary  to  impose  a  legal  dnty  on  the  front  proprietor. 
Actm  ot  1886,  No.  114.     No  soch  ordinance  is  shown  in  this  case. 

Where  there  is  no  legal  dnty  to  raise  the  grade,  there  is  no  cause  of 
action  to  recover  in  case  ot  negligence.  Elliott  on  Streets  and 
Boada,  p.  836. 

The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  Tbe  plaintiff's  wife  was  injored  on  the  banquette  In 
front  of  defendant's  honse,  in  the  city  ot  New  Orleans,  while  passing 
in  front  ot  the  same.  It  is  alleged  that  tbe  injury  was  In  consequence 
ot  the  defendant  having  neglected  to  repair  the  banquette.  It  is  not 
alleged  that  tbe  injury  resulted  from  any  obstacles  placed  on  tho 
banquette  by  defendant.  There  was  judgment  tor  defendant,  re- 
jecting plaintiff's  demand.    Tbe  plaintiff  appealed. 
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Section  S8  of  the  chartar  of  the  city  of  Now  Orleans  providet 
"  that  bU  paved  banqaettea  in  the  city  of  Now  Orleans  shall  be  kept 
in  rep^r  by  the  owners  of  the  real  property  fronting  thereon,"  and 
Sec.  8  of  the  same  aays  the  "  City  Oonacil  shall  have  power  to  com- 
pel the  ownera  of  property  or  tenants  to  keep  their  sidewalks  in  front 
of  sncb  property  clean  and  in  repair." 

Act  114  of  1886  aotborized  the  Olty  Oonncil  to  establish  a  nnlform 
{trade  for  the  banquettes  In  the  city.  When  the  Oity  OonnclI  In  ila 
discretion  deems  It  neceaaary  to  alter  the  grade  on  any  street  it  is 
made  the  duty  of  the  City  Snrreyor  "  to  give  the  grade  and  make  it 
known,"  npoa  which  the  proper  notices  shall  be  Issned  by  the  Com- 
missioner of  Fabllc  Works  to  owners  of  property  or  their  agents  to 
conform  to  the  newly  established  grade  within  ten  days  after  the 
service  of  the  notice.  In  defanlt  of  the  owner  doing  the  required 
grading  after  the  proper  notice  it  is  made  the  dnty  of  the  Comptroller 
of  the  Oity  to  have  the  work  done  at  the  reqnest  of  the  commisBioner, 
at  the  expense  of  the  owner.  A  certificate  for  the  cost  of  the  work 
Is  recorded,  which  becomes  a  lien  on  the  property,  with  six  per  cent, 
interest  per  annum. 

We  are  asked  by  plaintiff's  counsel  in  defanlt  of  jndgment  in  his 
favor,  to  remand  the  case  to  correct  ceitain  alleged  errors  ol  the 
District  Jndge  In  his  ruling  in  reference  to  the  scope  and  meaning  ot 
Act  114  of  1886. 

It  will  be  nnnecessary  to  remand  the  case,  for  the  reason  that  con- 
ceding oil  that  the  plaintiff  asks  In  reference  to  sold  ralings,  we  do 
not  think  he  is  entitled  to  a  Judgment.  Conceding  that  the  defend- 
ant bad  failed  to  make  repairs  to  the  banquette,  and  that  the 
Coonctl  had  ordered  the  banquette  raised  or  lowered  on  the  street 
on  which  defendant  owned  the  property,  and  that  he  had  been 
served  with  proper  notice  and  had  f^ed  to  comply  with  the  same, 
still  only  a  public  dnty  would  have  been  imposed  upon  him,  the 
neglect  to  perform  which  could  not  render  him  liable  to  an  individual 
who  had  been  Injured  on  the  sidewalk  or  banquette  in  consequence 
of  the  faiiore  to  repair  it,  or  to  raise  or  lower  it  in  conformity  to  tbe 
established  grade.     Dillon  on  Mnnicip.  Corps.,  Sec.  1028. 

In  the  case  of  Taylor  vs.  Lake  Shore  &  Michigan  Southern  Rail- 
way, 4&  Mich.  74,  tbe  Council  of  the  city  of  Monroe  had  full 
and  complete  power  over  the  streets,  and  the  Legislature  had 
granted  to  said  city  in  its  charter  the  power  to  compel  owners  and 
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occapuita  of  propertjr  to  repair  the  banquettes  in  front  of  same,  and 
to  keep  them  free  from  obstmctlons,  and  snow  and  Ice. 

The  plaintiff  in  that  case  sned  the  defendant  for  an  Injury  anSered 
by  her  In  coneeqaence  of  elipplng  and  falling  npon  the  ice  which  had 
formed  on  the  sidewalk  In  front  of  premises  occnpied  by  defendant, 
who  had  failed  to  remove  it  in  accordance  with  the  city  ordinance. 

Jndfie  Cooley,  the  organ  of  the  conrt,  held:  "  An  ordinance  re- 
qairioK  ail  persons  to  keep  their  sidewalks  free  from  Ice  imposes  a 
purely  poblic  dnty,  and  persons  iDjnred  by  slipping  on  the  ice  can 
not  bring  private  action  against  tbe  owner  of  the  premises."  The 
syllabus  of  the  case  is  brief,  and  is  as  follows:  "  Private  actions  do 
not  lie  for  breach  of  public  dnty." 

In  the  case  of  City  of  Hartford  vs.  Talcott,  48  Conn.  626,  the 
action  was  by  the  city  against  the  defendant  to  recover  the  amount 
of  a  judgment  against  plaintiff  for  damages  for  an  Injury,  caused  by 
Ice  npon  a  sidewalk  in  front  of  his  premises. 

The  city  bad  been  held  liable  becaase  of  the  duty  Imposed  npon  it 
to  keep  the  sidewalks  in  repair  and  free  from  obstmctioiis.  The  Olty 
Coancil  of  Hartford  had  passed  an  ordinance  requiring  every  owner 
or  occupant  of  a  building  or  lot  bordering  upon  a  street  with  paved 
or  graded  sidewalk,  to  remove  from  the  walks  all  snow  and  ice 
witbui  a  certain  time,  and  imposed  a  penalty  for  the  non-perform- 
ance of  the  public  dnty.  The  ordinance  was  passed  in  conformity  to 
a  general  law  of  the  State,  which  placed  npon  municipal  corporations 
the  burden  of  keeping  the  highways  in  their  respective  limits,  in  a 
reasonably  safe  condition. 

The  court  held  that  there  was  no  grant  of  power  to  the  City  Conn- 
cil  to  change  the  general  law  and  transfer  the  responsibility  for  in* 
juries  resulting  from  defects  in  the  way  from  the  public  to  an  in- 
dividual  who  is  not  directly  responsible  for  their  existence. 

And  we  can  find  no  such  power  to  transfer  responsibility  in  the 
charter  of  tbe  city  of  New  Orleans  or  in  Act  114  of  1886.  Tbe 
charter  and  Act  114,  only  aathorlzed  the  enactment  of  an  ordinance 
requiriuK  each  proprietor  fronting  on  a  street  to  assist  the  city  in 
keeping  the  banquette  in  repair  and  to  keep  it  to  a  certain  grade. 

And  such  seems  to  be  the  intent  of  the  Legislature  In  relation  to  the 
city  of  New  Orleans.  No  penalty  is  imposed  by  flue  tor  the  non-per- 
formance of  the  public  duty  imposed.  Tbe  work  is  to  be  done  at  the 
expense  of  the  owner,  It  be  fails  to  do  it,  with  an  additional  burden 
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of  Blx  per  cent.  Interest.  By  this  legislation  the  city  is  not  relieved 
from  reaponeibiiity.  It  is  still  its  doty  to  do  the  work,  and  as  it  has  do 
authority  to  shift  the  responsibility  for  failore  to  do  it,  it  remwni 
answerable  for  iD]nrles  resnlting  from  aegUgence  of  the  owner,  or 
its  own  omission  to  act. 

It  Is  claimed  by  plaintift  that  under  Sec.  36  of  the  city  charter, 
quoted  above,  tbat  the  obligation  to  keep  the  banquette  in  repair 
imposed  a  duty  upon  the  owner  of  the  lot  In  favor  of  all  persons  who 
use  them,  and  thattbeneglecttokeep  tbeminrepcdr,  Inconseqaence 
of  which  any  one  lawfully  UBlng  the  banquette  is  injured,  renders  the 
owner  liable  to  him  in  damages.  But  the  duty  imposed  was  not  for 
the  benefit  of  indlvidnals  or  a  particular  class  of  individnals.  The 
duty  was  to  the  whole  public  of  the  city,  to  all  its  inhabitants,  who 
own  the  banquettes  snd  streets  in  common.  The  neglect  to  rep^ 
the  banquettes  was  such  a  breach  of  public  duty  that  its  punishment 
must  be  ins  ome  form  of  public  prosecution,  and  not  by  a  suit  for 
damages  by  an  individual.  4S  Mich.  74.  There  are  certain  bnrdeoa 
imposed  upon  the  individnal  members  of  a  community  for  the  beneflt 
of  a  particular  individual  or  class  of  individuals  which,  for  a  viola- 
tion of  the  duty  imposed,  may  give  rise  to  an  individual  right  of  action 
as  well  as  a  public  prosecution.  lb.  Snch  actions  generally  spring 
from  franchises  (cranted  by  the  State  or  some  subordinate  political 
corporation,  to  be  nsed  for  the  beneflt  of  the  individtial  members  of 
the  community,  or  from  the  performance  of  a  public  duty  by  an 
ofQcial  for  the  beneflt  of  a  particular  individual. 

The  distinction  between  the  dnty  imposed  as  due  to  the  whole 
community  collectively,  and  that  due  to  individuals,  is  readily  dis- 
tinguished by  the  nature  of  the  obligation. 

Judgment  afBrmed. 

Rehearing  refused. 


No.  11,192. 
American  Homestead  Company  vs.  Mrs.  Maby  Ellbn  Lohgas. 

In  tlie  aliaenee  ot  fraud  or  demonstrable  error  it  part;  reoosnllJiiK  tbe  eiiatanoe  of 
ucorporatloD  b;  eubBcrlblng  (or  lis  stock  cun  not  defend  no  action  onhisanb- 
BoFlptlon  by  liiipeachlog  tlie  eilBtence  and  capacity  ol  the  corporation, 

Tbe  deteadant  havtng  taken  a  loaii  aa  a  slookholder,  can  not  sustain  the  plea  of 
the  want  ot  capacity  ot  plalDtltl  to  sue  tor  the  recovery  ot  the  amount  loaned. 
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After  laane  Joined,  the  fltlng  ot  an  ezoepllon  o[  no  caoie  at  action  if  1 11  not  be  beard 
H>  deleat  tbe  admissions  ot  Ibe  ansver. 

The  eiceptlon  mast  be  decided  with  reference  to  Ibe  issues  at  the  time  It  la  flled. 

The  answer  and  the  testimony,  tbat  bad  been  admitted  wltbout  objection,  at  the 
lime  tbe  exception  was  flled,  sbowed  an  leeue  ot  Indebtedness  and  precluded 
the  poaelbllltj  ot  returning  to  tbe  allegitlone  alone  ot  the  petition,  to  deter- 
mine whether  they  were  Bufflclent  to  maintain  the  salt. 
On  TBB  Merits, 

The  detcndant  has  a  right  to  the  amount  paid  by  her  to  the  association,  and  to  ber 
Bnnnal  dividende  Co  Che  dale  ot  detault.  and  the;  are  credited  on  her  indebted- 

Tbe  attempt  to  fortelt  these  amoanla  falls. 

each  ot  hia  shares ;  that,  as  often  as  the  funds  ot  the  aMOClatlon  should  var- 
rant  it,  the  same  should  be  put  npio  competition  among  the  members,  and  tbe 
member  offering  the  highest  premium  should  be  entitled  to  them,  and  should 
secure  the  payment  by  satisfactory  security  and  pledge  ot  shares,  and  should 
pay  from  the  time  ot  purchase  interest  at  the  rale  ot  six  (6)  per  cent,  per 
aunam  In  weekly  Instalments  on  the  loan  and  premium  capitalized,  as  a  re- 
demption tee;  that  whenever  any  stock  which  bad  been  pledged  should  be- 
come equal  in  value  to  tbe  indebtedness  tor  which  tbe  same  was  pledged,  the 
■Cock  should  cancel  tbe  indebtedness  and  It.  the  Indebtedness,  should  be  con- 
sidered satisfled  and  be  dlsoharged. 

The  detendant  purchased  shares  according  to  tbe  articles  ot  the  association, 
received  tbe  amount  of  these  shares,  deducting  the  premium  or  discount,  and 
gave  security  to  secure  both  ihe  loan  and  the  discount. 

Httd:  That  tbe  note  and  mortgage  given  as  security  are  valid,  and  the  snma 
secured  are  not  nsunoae. 

APPEAL  from  tbe  Civil  District  Court,  Parish  of  Orleans. 
King,  J. 

E.  D.  Lebreton  and  Henry  Chiappella  Attoraeys  tor  Plaintiffs  and 

Appellants  cite : 

East  Fascagonla  Company  va.  West,  13  An.  645 ;  Liverpool  and  Lon- 
don Insurance  vs.  Hunt,  11  An.  823;  Armorer  vs.  Case,  9  An. 
242;  Devallvs.  Succession  Watterston,  18  An.  136;  Smith  ve. 
Smith,  3  Dessansnre  Sa.  Car.  £67;  Dantorth's  Digest  (verbo 
Estoppel),  p.  411;  Wallace  vs.  Loomis,  97  U.  S.  146;  Close  vs. 
Qlenwood  Cemetery,  107  U-  S.  466;  Daniels  vs.  Tearney,  102  U. 
'  S.  415;  Casey  vs.  Galll,  94  U.  8.  673;  Pochelu  vs.  Kemper,  14 
An.  307. 

Williams  vs.  Lodge  Masons  o(  Monroe,  38  An.  620;  Polar  Star  Lodge 
vs.  Polar  Star  Lodge,  16  An.  53;  Curien  vs.  Santlni,  16  Xn.  27; 
Atchafalaya  Bank  vs.  Dawson,  13  L.  506;  Riggin  vs.  Union  Bank, 
IS  An.  677;  2  Kent's  Commentaries,  p.  813. 
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The  stock  pledged,  wtaeaeTer  it  sbonld  become  eqnal  in  yalae  to 
tlie  indebtedoess  for  wbicta  pledged,  should  be  canceled. 

It  was  Btlpolsted,  ander  tbe  terms  of  the  charter,  to  divide  an- 
nually  the  oet  earned  proflts,  pro  rata  among  tbe  shares  of  stock  not 
in  default. 

By  act  dated  December  26,  1887,  plaintifl  made  a  loan  to  tbe  de- 
fendant stockholder  of  five  thonsand  and  two  hundred  dollars,  in- 
cladlng  tberein  the  premium  bid  for  the  loan,  for  which  she  signed 
her  note — antborized  by  ber  bueband — to  tbe  order  of  plaintiff,  on  it« 
face  payable  stz  years  after  date;  subject  to  tbe  terms  and  condi- 
tions of  tbe  association ;  bearing  six  per  cent,  per  annum  from  date, 
and  secored  as  to  its  payment  by  a  special  mortgage  and  vendor's 

This  sale  waa  preceded,  aboct  six  months  previous,  by  a  sale  from 
the  defendant  to  the  plaintiff  for  the  sum  of  three  thousand  seven 
hundred  and  forty-four  dollars. 

The  property  being  encumbered  with  mortgages  accounts  for  tbe 
delay  wbicb  elapsed  between  tbe  two  sales. 

The  object  of  these  two  sales  was  to  secure  a  loan,  and  the  differ- 
ence in  price  between  the  sale  by  tbe  defendant  to  the  platntiif  and 
by  the  plaintiff  of  the  same  property  to  the  defendant  was  tbe 
amount  of  tbe  premium  or  bonus  for  the  loan. 

Tbe  conditiona  were,  if  tbe  maker  of  the  note,  the  defendant,  paid 
tbe  interest  on  the  note  weekly  and  tbe  instalments  on  her  stock 
pnnctaally,  the  amount  was  to  remain  subject  to  a  settlement  and 
payment  at  the  termination  of  the  affairs  of  tbe  association ;  but  in 
case  the  purchaser  failed  to  pay  as  agreed,  the  note  became  due. 
The  plaintiff  snes  to  recover  the  note  and  interest,  also  taxes,  in- 
Borance  premiums  paid  for  her  on  the  property  mortgaged,  attor- 
ney's tees  and  costs,  and  claims  a  mortgage  and  vendor's  lien  on  the 
property  conveyed  by  it  to  the  defendant. 

The  defendant  has  not  paid  interest  and  other  charges  as  alleged. 

Tbe  defendant  interposed  an  exception,  and  therein  alleged  that 
tbe  plaintiff  is  not  a  legal  corporation,  and  that  it  is  absolutely  with- 
out capacity  to  prosecute  this  suit  in  its  corporate  name. 

Tbe  defendant  also  excepted  on  tbe  ground  "  it  tbe  plaintiff  can 
sue  at  all  that  the  suit  was  not  authorized  by  a  resolution  of  the 
Board  of  Directors." 

These  exceptions  were  overruled. 
71 
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In  ber  answer  the  defendant  denie§  plaintiff's  allegations,  says  tbut 
plaintiff  bad  no  tight  to  forfeit  ber  stock,  and  tbat  the  value  BhouM 
be  credited  to  the  note  npon  which  salt  is  broaght;  that  she  was 
chained  interest  on  the  amount  of  the  note  of  five  thoosand  two  bon- 
dred  dollars,  when  she  should  have  been  charged  with  interest  onlf 
on  the  actual  amount  received  by  her,  and  that  the  interest  actaallf 
charged  should  be  credited  to  the  amount  actnallr  due  bj  her.  Sb« 
.  cha^tes  usury.  She  admits  the  payment  of  the  taxes  and  insurance 
by  the  plaintiff  as  alleged,  and  her  liability  therefor. 

She  prays  tbat  plaintiff's  demand  be  rejected,  wltb  costs,  or  it  an; 
Judgment  be  rendered  against  ber  tbat  it  aboold  be  for  the  amoant 
received  by  ber  on  December  26, 1887,  with  six  per  cent,  interest  on 
tbat  amoant  only,  and  that  she  should  be  credited  with  interest  ills* 
gaily  paid,  with  the  value  of  the  stock  pledged,  and  that  the  fivepei 
cent,  attorney's  fees  be  limited  to  the  amount  actually  due. 

After  the  answer  had  been  filed  and  part  of  the  evidence  beard, 
the  defendant  Interposed  the  exception  of  no  cause  of  action. 

The  District  Court  pronounced  judgment  in  favor  of  the  plaismi 
for  the  enm  of  three  thousand  seven  hundred  and  forty-four  dollan, 
with  six  per  cent,  interest  from  August  26,  1887,  subject  to  a  credit 
of  one  thousand  five  hundred  and  seventy-one  dollars  and  ninety- 
six  cents,  the  amount  the  court  decided  due  to  her  by  the  pluDtiB 
on  twenty-six  shares  of  her  capital  stock  on  March  29,  1893,  and 
subject  to  a  second  credit  of  one  hundred  and  forty-three  dollan 
interest  paid  on  the  three  thousand  seven  hundred  and  forty-toar 
dollars,  part  of  which  the  coart  held  extinguished  the  Interest  dae  on 
the  last  mentioned  amount  on  February  12,  1888,  and  the  remainder 
was  credited  and  applied  as  partial  payments  on  the  interest  dne  on 
this  date. 

Interest  and  taxes  paid  were  allowed,  and  five  per  cent,  attorney's 
fees  on  the  three  thousand  seven  hundred  and  forty-four  dollars. 
with  conventional  mortgage  and  lien  on  the  property  ordered  to  be 

From  this  judgment  the  plaintiff  appeals. 

ILLEQALITY   OP  THE  CORPORATION  AND  THE  WANT  OF  AUTSOBITV  TO 
SUB  IN  THE  NAME  OP  THE  AMERICAN   HOUBBTEAD  COUPANV. 

This  company  was  organized  under  Art.  683  o(  the  Revised  Ststntes 
of  1870,  in  which  there  is  no  reference  specially  made  to  bnilding 
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aaeociatione.  The  defendant  alleges  and  arEDee  that  it  was  not  the 
object  in  adopting  the  statute  to  authorize  the  forming  of  snch  com- 
paniea. 

Her  conoBel  coirectl;  concede  that  if  ahe  has  been  benefited 
she  can  not  plead  Ihe  want  of  capacity  in  plalntifl  to  make  the  loan 
and  contract,  as  was  entered  into  in  this  case. 

Thejr  argne,  however,  that  the  act  of  Incorporation  being  an  ab- 
■olate  nnllltj,  twcanse  nnantfaorized  by  law,  the  persona  thus  or- 
ganized have  the  right  to  sue  only  in  their  individual  names  for 
whatever  money  be  due  and  not  as  a  corporate  body. 

We  are  referred  to  Art.  446  of  the  Revised  Civil  Code  as  the 
only  article  nnder  which  plaintiff  can  proceed.  The  defendant  in  her 
dealings  with  plaintiff  does  not  chaise  fraud  or  error.  She  treated 
with  it  in  all  respects  as  being  a  legal  corporation.  She  became  one  of 
its  stockholders  and  sought  thereby  the  benefits  it  offered  to  incor- 
porators. 

Her  taxes  were  paid  by  it,  preminius  of  insurance  and  an  amount 
borrowed,  and  she  fully  recognized  the  legal  existence  of  the  cor- 
poration. She  participated  in  the  annual  dividends.  She  can  not 
he  heard  to  impeach  the  existence  and  capacity  of  the  corporation 
of  which  she  was  a  member. 

The  illegalities  on  which  the  appellee  relies  might,  perhaps,  have 
been  safBclent  cause  for  defence  on  the  part  of  third  persons 
Injnriously  affected  by  snch  transactions,  bnt  she  la  estopped  from 
denying  the  existence  of  a  corporation  from  which  she  as  a  stock- 
holder and  on  account  of  her  shares  has  received  benefits. 

The  subscriber  is  under  obligation  to  perform  the  promise  distinctly 
made  and  pay  all  that  is  legally  exigible.  Having  voluntarily  acted  as 
a  corporator  and  exercised  privileges  which  belong  to  that  capacity, 
there  Is  reason  estopping  her  from  denying  the  validity  of  the 
charter. 

The  question  was  decided  in  Casey  vs.  Galll,  94  U.  S.  680. 

The  court  said:  "Where  a  shareholder  o(  a  corporation  is  called 
upon  to  respond  to  a  liability  as  such,  and  where  a  party  has  con- 
tracted with  a  corporation,  and  is  sued  npon  the  contract,  neither  is 
permitted  to  deny  the  existence  or  the  legal  validity  of  such  cor- 
poration. To  hold  otherwise  wonld  be  contrary  to  the  plainest 
principles  of  reason  and  of  good  faith,  and  involve  a  mockery  of 
jnitlce.     Parties  must  take  the  consequences  of  the  position  they  as- 
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nun«.  lliey  are  estopped  to  deny  the  reality  of  the  state  of 
things  which  they  have  made  appear  to  exist,  and  upon  which 
others  have  been  led  to  rely.  Sonnd  ethics  require  that  the  apparent 
in  its  effect  and  i^onseqaence  should  be  as  if  it  irere  real,  and  the 
law  properly  so  regards  it." 

In  Eaton  et  al.  vs.  Aspinwall,  19  N.  Y.  Conrt  of  Appeals,  p.  118: 
"  A  defect  In  the  proceedings  to  organize  a  corporation  is  no  defence 
to  a  stockholder  sued  to  enforce  his  personal  liability,  who  has  par- 
ticipated in  its  acts  of  user  as  a  corporation  de  facto,  and  appeared  as 
a  sbareholder  npon  its  books  when  the  debts  for  which  heissaed 
was  contracted."     See  also  Rice  on  Et.  8U],  1st  Ed. 

In  Liverpool  and  London  Fire  and  Life  Insurance  Company  vs.  B. 
C.  Hunt,  II  An.  623,  a  similar  principle  was  laid  down,  and  the  court 
snstained  a  suit  for  the  restitntlon  of  money  paid  to  the  defendant, 
who  denied  the  existence  of  the  company. 

In  East  Pascagonla  Hotel  Company  vs.  Jamee  West,  13  An.  343, 
the  stockholder  was  not  permitted  to  Bet  up,  by  way  of  defence,  an; 
illegality  in  the  charter,  or  any  informality  in  the  organization. 

It  is  true  that  the  case  of  Workingmen's  Accommodstioa  Bank  VS' 
Converse,  29  An.  370,  is  not  absolutely  in  line  with  these  and  other 
State  and  United  States  decisions  upon  the  subject.  Article  446  ot 
the  Civil  Code  is  given  in  this  case  the  effect  of  a  prohibitory  law- 
The  authority  to  stand  in  judgment  is  one  of  the  rights  to  which  the 
defendant  consented  in  becoming  a  stockholder.  She  is  as  mnch 
precluded  from  denying  these  rights  ae  she  is  from  denying  the  validit; 
of  the  charter.  The  clause  of  the  act  of  incorporation  granting  the 
authority  is  not  in  contravention  of  laws  made  for  the  preservation 
of  public  order  or  good  morals. 

It  is  not  of  such  a  prohibitory  character  as  that  it  may  not  be 
waived  and  bind  the  party  waiving. 

The  principle  that  "  corporations,  unauthorized  by  law,  or  b;  as 
act  of  the  Legislature,  enjoy  no  public  character  and  can  not  appesr 
in  a  court  of  justice"  is  binding  and  must  be  given  full  effect  as 
against  third  persons,  aa  expressed  in  the.Converse  decisions  (29  An. 
370),  but  this  requirement  ceases  when  parties  choose  to  so  contract 
as  to  absolutely  bind  themselves  and  receive  actual  benefits  froni 
which  they  can  not  be  released  without  Its  being  contrary  "to  tbe 
plainest  principles  of  reason  and  good  faith." 
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In  tbe  cited  case  a  aecretary  and  tbe  snretieB  on  btB  bond  were 
med. 

The  relations  of  a  stoclcliolder  aie  nearer  to  the  company  in  so  far 
*s  relates  to  tbe  reBponaibillty  for  the  charter  and  otber  acts  of  or- 
ginization.  In  tbis  may  be  toand  BufBcient  difference  in  tbe  two 
cues  to  maintain  the  former  in  its  entirety. 

Be  this  as  it  may,  the  difference  of  onr  views  from  those  expressed 
io  tbe  Converae  case  is  not  in  any  event  great.  In  so  far  as  relates 
to  stockbolders,  however,  the  anthority  of  that  decision  must  yield 
to  the  nmnber  of  declsiona  of  the  State  and  the  United  States  Sa- 
preme  Courts. 

AUTHOBITY  OF  THE   BOARD  OF    DIRECTORS  TO   BUB. 

The  defendant  farther  excepts  on  the  gronad  that,  If  the  plaintiff 
can  aae,  the  Institntion  of  this  Bnit  was  not  anthorized  by  a  resolatlon 
ot  tbe  hoard  of  directors. 

The  resolntion  adopted  Is  plain  and  directs  tbe  company  to  fore- 
close the  mortgage  against  the  defendant. 

NO  CA08B  OF  ACTION. 

The  amonnt  is  alleged  as  being  dae  by  the  wife.  Tbe  note  and 
mortgage  were  signed  by  ber  as  maker  and  mortgager. 

They  are  dne  by  ber. 

Tbe  petition  snbstantially  sets  forth  the  claim. 

The  defendant  admitted,  in  effect,  that  whatever  amonnt  might  be 
due  was  dae  by  her. 

The  exception  filed  after  tbe  answer  had  been  Sled  conld  not  de- 
stroy the  effect  ot  tbe  joinder  of  issne  and  of  the  admission  of  the 
answer. 

THE   POINTS  CONTROVERTED  ON  THE   HBRITS. 

The  first  qaestion  for  onr  consideration  relates  to  the  forfeitare 
vel  non  of  defendant's  stock. 

In  reaching  a  conclnslon  we  have  written  a  brief  statement  of  the 
plan  and  motive  of  building  associatioDS  as  we  naderstand  the 
scheme. 

They  are  founded  on  the  theory  that  it  is  possible  for  a  given 
nnmlwr  of  persons  to  pool  their  savings  each  month,  nntil  the  total 
amoants  to  a  sum  snfBcient  to  make  it  on  object,  to  divide  It  among 
tbe  contribntors. 
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That  if  each  monthly  collection  be  invested  the  revenoe  pro  (onto 
vill  be  increased  and  the  time  within  which  to  accnmnlate  tbe 
amonnt  of  SBVings  contemplated  shortened. 

The  idea  being  to  enable  persons  to  own  their  homes,  th«  moneyii 
invested  primarily  among  those  members  who  choose  to  take  lou» 
for  that  purpose. 

The  borrower  in  paying  interest  on  this  loan  pays  a  part  to  him- 
self; he  increases  the  savings  that  are  partly  bis. 

He  thereby  anticipates  payments  and  at  once  gets  a  house  to  be 
paid  for  In  a  number  of  years. 

For  tbe  reason  that  there  are  a  number  of  applicants  for  these 
loans  they  are  offered  to  the  highest  bidder. 

The  bid  is  the  discount,  the  premium — that  is,  the  difference  be- 
tween the  par  value  of  the  shares  and  tbe  sum  loaned  to  the  borrower. 

In  forming  these  organizations  there  Is  generally  an  agreement 
that,  if  a  member  borrows  he  will  be  entitled  to  receive  by  way  of 
loan  or  advancement,  an  amonnt  equal  to  tbe  par  value  of  the  sbues 
he  holds  less  the  premium ;  also  one  regarding  the  forfeiture  of  stock 
and  the  privilege  of  withdrawing  from  tbe  association  without  heii^ 
subject  to  a  forfeiture  of  the  money  paid. 

This  last  privilege  manifestly  is  most  valuable  and  one  that  tbe 
defendant  has. 

Regarding  the  forfeiture  of  the  sums  paid  by  tbe  defendant  tbe 
counsel  for  plaintiff  in  the  last  brief  direct  attention  to  the  fact  that 
plaintiff  bases  no  demand  in  the  prayer  of  the  petition  for  the  stock 
itself,  and  that  it  la  not  seeking  to  obtain  a  decree  recogniiiug 
tbe  validity  of  a  forfeiture,  and  that  the  question  of  forfeiture  is  not 
before  the  court. 

The  answer  specially  controverts  plaintiff's  right  to  forfeit  ber 
stock  upon  different  well  stated  grounds.  Plaintiff's  allegation  that 
the  stock  had  been  forfeited  provoked  the  issue,  although  not  fol- 
lowed by  prayer  for  a  recognition  of  the  validity  of  the  forfeitare. 

The  question  of  forfeiture  is  now  inseparable  from  the  issues  as 
presented  for  solution. 

Counsel  for  the  plaintiff  in  their  brief  state  that  should  the  qnes- 
tion  of  forfeiture  be  considered,  as  in  this  case,  they  have  no  hesi- 
tancy in  declaring  most  positively  that  in  this  particular  instance,  in 
view  of  tbe  facte  which  were  only  developed  daring  the  trial  of  tbe 
case,  tbe;  disclaim  any  Intention  of  obtaining  the  enforcemest  of 
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tbe  forTeltoN,  and  aver  that  defendant  "abould  receive  full  credit 
fortbeBamof  one  thonBaad  five  bnudred  and  eeventy-one  dollars 
and  oinety-six  cente,  wbich  1b  the  aggregate  of  all  paid  instalmente 
and  declared  dividends." 

QneBtions  of  plaintiff's  waiver  of  the  forfeiture  after  attempt  had 
been  made  to  forfeit  the  stock;  of  the  impoBslbility  of  forfeiting 
Btock  as  attempted,  it  being  stock  deposited  in  pledge  with  the 
plaintiff;  of  deficiency  of  rales  in  matter  of  the  enforcement  of  for- 
leitare,  are  disposed  of  by  the  admission  of  plaintiff  as  made  through 
counsel  as  above  stated,  and  the  consent  to  give  credit  for  instal- 
nents  and  dividends  declared  is  binding  opon  it. 

THE   U&UKY   ALLEGED. 

The  fact  that  a  member  of  a  bnilding  association  in  taking  a  loan 
for  the  amonnt  of  bis  Btock  agrees  to  pay  a  premium  does  not  render 
the  coDtract  nsnrions. 

The  transaction  is  a  loan  not  entirely  tree  from  a  partnership  ven- 

Tbe  papers  on  their  face  show  a  loan  of  a  specific  amouDt. 

The  fact  remains  that  the  premium  Included  in  the  note  ie  not  ex- 
clusively for  the  loan  of  money,  for  It  Is  charged  to  the  borrower  for 
the  privilege  of  anticipating  and  at  once  realizing  on  his  stock.  The 
par  value  was  advanced  to  the  stockholder,  less  the  premium. 

There  is,  however,  an  appearance  of  partnership  in  the  transaction, 
iu  that  the  funds  are  invested  in  a  joint  enterprise  of  members,  who 
will,  after  deducting  all  expenses,  share  the  net  earnings  of  the 
society. 

We  have  Bndlich,  p.  335,  as  authority  for  the  statement  that  iu 
England  the  later  cases  admit  no  question  as  to  the  natnre  of  the 
transaction,  bat  take  it  for  granted  that  it  is  a  partnership  transaction, 
and  proceed  upon  this  as  a  legal  postulate,  that  In  a  bona  flde  part- 
nership it  Is  not  nsnrions;  that  it  is  a  dealing  with  the  partnership 
Funds  in  which  a  member  has  an  interest  in  common  with  his  fellow 
members;  that  the  defendant  was  interested  in  the  fundu  when  the 
money  was  advanced  to  her  and  when  it  was  repaid. 

The  decisions  of  the  courts  of  this  country  are  not  uniform  upon 
the  sabject.  Iu  Massachusetts  and  New  Hampshire  the  partnership 
theory  obtains.  The  transaction  is  not  a  mere  loan.  The  monthly 
paymente,  it  was  held  in  the  former  State,  are  for  the  privilege  of 
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The  society  id  this  case  having  been  organized  prior  to  the 
adoption  ot  the  etatnte  anthorielng  each  aeaociation,  viz. :  prior  to 
the  adoption  of  Act  116  ot  1888,  it  remains  tor  as  to  consider  the 
etstDte  of  an  unincorporated  association. 

They  are  said  to  be  partnerships  oul}',  and  that  tbeiracts  are  to  be 
jadged  bj  tbe  law  applying  to  persons. 

"In  applying  this  law  the  courts  will  allow  themselves  to  be  guided 
by  the  rales  which  were  adopted  by  the  members  in  forming 
tbe  association,  whose  binding  efflcacy,  they  in  joining  it,  have 
either  tormallv  recognized  and  snhscribed  to,  orpreclnded  themselves 
from  denj>lDg,  by  their  participation  in  the  society's  business  and 
profits  under  these  rules.  These  are  analogous  to  articles  of  co- 
partnership entered  Into  between  the  different  members,  and  the 
reciprocal  rights  and  duties  arising  auder  them,  so  far  as  they  are  con- 
tenanced  by  law,  are  protected  and  enforced  by  the  courts,  as  in  the 
cue  of  voluntary  benefit  associations,  to  which  they  bear  a  close 
resemblance."      Endlicb,  Bailding  Ass.,  Sec.  517. 

If  the  conclusion  be  reached  that  the  contract  was  not  so  essen- 
tiall;  that  of  partnership,  as  to  relieve  it  from  the  taiht  ot  usury,  the 
rales,  principles  and  policy  of  the  law  must  be  applied  in  determin- 
JDg  tbe  legality  ot  any  article  and  not  special  statntes,  for  there 
were  none  at  tbe  time  regulating  building  associations.  The  pro- 
Tisions  of  the  law  relative  to  notes  being:  the  owner  of  any  promis- 
sory note  shall  have  the  right  to  collect  the  whole  amount,  notwith- 
standing it  may  include  a  greater  rate  of  Interest  than  eight  per  cent, 
per  annum,  its  principles  are  not  only  not  violated,  but  complied  with,  ' 
in  capitalizing  the  premium  with  the  amount  ot  the  loan. 

In  recognizing  the  effect  of  the  article  upon  the  contract  there  is 
nothing  of  harshness,  for  the  demand  ot  tbe  premium  is  not  eztrav- 
a^csnt,  in  view  especially  of  the  delays  that  have  elapsed. 

There  was  no  oppression,  or  advantage  taken  of  necessities. 

When  tbe  suit  was  iostltated  more  than  four  years  had  elapsed 
from  the  date  of  tbe  loan. 

There  was  from  the  first  an  element  ot  uncertaiuty  in  the  contract, 
excluding  qnestious  of  an  exclusive  loan  and  usury. 

"  When  the  promise  to  pay  a  sum  ot  money  above  legal  interest 
depends  upon  a  contingency,  and  not  upon  the  happening  uf  a  cer- 
tain event,  the  loan  is  not  usurious."  Spain  vs.  Hamilton,  Admr.,  1 
WaU.  604;  Tyler  on  Usury,  p.  98;  Lloyd  vs.  Scott,  4  Pet.  205. 
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In  the  case  of  the  Bncceasion  of  Latcbford,  42  An.  687,  we  nuin- 
tolned  the  mlidity  of  the  premium.  As  la  the  case  at  bar  there  wai 
coneide ration,  other  than  the  mere  loan  of  money. 

Entertaining  these  views  it  follows  that  interest  is  due  on  the  note 
declared  npon  from  its  date. 

The  prohibition  of  the  statute  of  1860  relates  only  to  interest  alter 
maturity. 

Interest  is  dne  at  the  rate  ot  eight  (8)  per  cent,  on  the  amounts  ol 
premiums  of  Insurance  and  taxes  paid.  This  rate  of  interest  is  es- 
pecially provided  tor  in  the  by-laws  of  the  plaintiff  association. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  and  increased,  and  that  plaintiff  have  jndg- 
ment  against  defendant  for  the  sum  of  five  thonsand  and  two 
hundred  dollars,  with  six  per  cent,  interest  thereon  from  the  2Stb  day 
of  August,  1S8?,  until  paid,  enbject  to  a  credit  of  one  thousand  five 
hundred  and  seventy-one  and  96-100  dollars  ((1571.96),  fromMarcb 
29,  1892,  and  subject  to  a  farther  credit  of  one  hundred  and  fort;- 
fonr  dollars;  that  the  interest  on  the  amount  of  taxes  and  insurance 
of  defendant  paid  by  plaintiff  shall  be  eight  per  cent  per  annum  from 
the  date  of  the  respective  payments,  and  the  fee  of  attorney  is  five 
per  cent,  upon  the  principal  ot  the  note  due  by  defendant. 

As  thus  amended  the  judgment  is  affirmed  at  appellee's  costs. 

Rehearing  refused. 

No.  11.393. 
L.  F.  Fernandez  vs.  City  of  New  Orleans  et  al. 

I'laiiulfl.  Iioliier  of  tv  ((H-ncts  ot  iinletileclni'S!'  sues  lor  Judgment  OKainsl  (be  il( 
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APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
ElliB,  J. 
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FernaudeE  th.  City  et  al. 


Chirl«8  Louque  Attorney  for  Plaintiff  and  Appellant. 
E.  A.  O'SuUivan,  City  At(tomey,  for  Appellee. 

The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Plaintiff  saed  to  recover  six  tboasand  four  hnndred 
and  twenty  and  14- 100  dollars  from  the  defendant,  withlegal  interest 
from  jndicial  demand. 

The  court  a  tpia  entered  a  decree  recoKsizine  the  plaintiff  aa  the 
owDer  of  the  claims  held  by  him. 

The  defendant  does  not  ask  for  a  reversal  of  the  judgment,  bat 
prays  that  it  be  affirmed. 

There  is  therefore  no  issne  before  us  in  so  tar  as  relates  to  the 
reco^tion  of  the  plaintiff,  ae  owner,  by  transfer  from  the  original 
claimants  of  claims,  against  the  city  of  New  Orleans  for  the  years 
1881,  1882,  1884  and  1886. 

In  all  other  respects  plaintiff's  demand  was  dismissed  as  in  case  of 
DOD-snit,  without  prejudice  to  the  city's  rights  to  plead  prescription 
against  the  claims  or  to  urge  any  other  defence  hereafter,  except 
that  of  want  of  ownership  or  title  to  the  claims  sned  on. 

The  record  discloees  that  there  are  no  funds  in  the  treasury  forthe 
years  before  stated,  upon  which  warrants  can  be  drawn  in  satisfac- 
tion of  plaintiff's  claim. 

The  ordinances  under  which  these  claims  became  an  indebtedness 
of  the  defendant  contains  the  condition  that  they  shall  be  warrantable 
and  payable  whenever  there  should  be  any  money  in  the  city  treas- 
ury to  the  credit  of  the  appropriate  fund. 

It  is  the  law  of  the  contract  binding  the  original  claimautB  and 
their  transferee. 

The  equities  between  the  debtor  and  the  present  holder  are  not 
closed  for  the  reason  that  the  claims  are  not  negotiable  and  the 
transferee  has  only  such  rights  as  the  original  claimants  had. 

In  Neugaas  vs.  City  of  New  Orleans,  42  An.  109,  this  court  heldi 
"  all  that  the  creditor  could  claim  would  be  a  warrant  on  the  treas- 
nret,  to  be  paid  out  of  the  appropriated  tnnd  in  the  city  coffers,  in  the' 
order  stated  in  the  ordinance." 

Aa  abeolnte  judgment  against  the  city  for  the  amounts  was  never 
contemplated. 
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The  relief  sought  can  not  be  granted.  The  law  in  the  cited  cue 
applies  to  the  case  at  bar. 

With  reference  to  interest,  it  haa  been  repeatedly  decided  tbit 
claims  against  the  city  of  New  Orleans  do  not  bear  interest  nnldl 
there  is  money  in  the  treasary  and  the  city  retases  to  pay. 

Fernandez  vs.  City  of  New  Orleans,  42  An.  1,  with  reference  to 
the  prescription  pleaded : 

These  claims  are  not  snb}ect  to  prescription  that  the  judgment 
applied  lor  can  Intermpt. 

The  payment  being  suspended  and  made  conditional  to  there  being 
foods  fo  the  treasory,  the  plea  is  ioetlective  until  a  right  of  action 
arises. 

The  qoestioDS  decided  in  this  case  were  considered  at  some  length 
in  the  case  of  Johnson  vs.  City,  decided  this  day.     46  An.  714. 

The  case  at  bar  being  similar  the  same  judgment  must  be  pro- 
nounced.    See  also  Wadsworth  vs.  Oity,  46  An.  646. 

In  so  far  as  relates  to  prescription  the  judgment  appealed  from  it 
amended. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  rejecting  the  plea  of  prescription,  and  in  sU 
other  respects  it  is  aflBrmed  at  appellee's  costs. 

Rehearing  refused. 


No.  11,369. 
Mabv  H.  Calvert,  Tutkix,  vs.  NKTriE  B.  Boulleuet. 

The  legaclefl  to  minors,  to  be  lieia  and  administered  for  their  beneflt  by  the  eiecn- 
tell  □[  tbe  deceBsed,  and  oat  paid  to  tbem  until  tbeir  malorlty  or  emuiclpi- 
tlon.  la  valid.  Saccesslon  oC  MBclag,  31  An.  127;  StrauBB  Buaceaslou.  iis  Ad,!S. 

Such  a  dlapOBltlou  Imposes  the  trust  an  the  executrix  to  hold  and  admlnlBler  tbe 
legacies  as  directed  by  Cbe  will,  and  that  trust  uontlDues.  notwItbstBDiling  the 
discliarge  o(  the  executor  granted  on  her  petition. 

TbiB  trust  continuing,  tbere  la  no  baale  tor  (bis  coart  to  direct  the  pa^meat  of  llie 
legacies  to  tbc  dutlTe  tutrix  olthe  lulnors. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Bightor,  J. 

A.  O.  Brice  and  Frank  E.  Aaimold  Attorneys  for  Plaintjif  and  Ap- 
pellee : 
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Ad  executrix  who  is  directed  to  retain  in  her  hands  and  administer 
a  legacy  left  to  a  minor  is  a  "  quagi  tutrix."  46  An.  962,  Snc- 
cession  of  Stephens. 

If  BDch  an  executrix  has  herself  discharged  from  her  oflSce  and  takes 
pOBsession  of  the  entire  estate  of  the  decedent  as  universal  lega- 
tee, the  dative  tutrix  can  claim  the  amount  of  the  legacy  from 

When  a  person  appointed  tutor  by  last  will  and  testament  refuses  to 
accept  the  oSce,  the  property  and  rights  of  the  minor  are  en- 
tmsted  to  a  dative  tutor.  Quoad  the  minor's  legacy,  the  execu- 
trix was  a  tutrix  by  will  to  the  minor.  Having  ceased  to  be  an 
officer  of  the  court,  she  can  no  longer  retain  in  her  hands  the 
estate  of  the  minor. 

Whether  the  codicil  of  the  decedent  made  the  minor  the  absolute 
owner  of  the  sum  bequeathed  to  her,  or  merely  the  usufructuary 
thereof,  her  tutrix  can  recover  the  amount  of  the  legacy  from 
the  universal  legatee.     34  An.  709. 

J.  Zack.  Spearing  Attorney  for  Defendant  and  Appellant: 
In  construing  a  testament,  the  intention  of  the  testator  must  he 
BOt^ht;  a  disposition  must  be  understood  in  a  sense  in  which  it 
can  have  a  reasonable  effect,  rather  than  in  that  in  which  it  can 
have  DO  effect,  or  an  unreasonable  one;  recourse  must  be  had  to 
all  the  circumstances  which  may  aid  In  the  discovery  of  the  true 
intention.  B.  C.  0.  1712,  1713,  1715. 
The  language  of  the  testator  and  the  circumstances  of  this  case,  show 
that  the  testator  intended  the  legacies  under  consideration  to  be 
retained  by  his  widow,  who  was  also  his  universal  legatee  and 
executrix,  until  the  legatee,  become  of  age  or  were  emancipated. 
A  legacy  to  minors  on  condition  that  it  shall  not  be  due  or  payable 
until  the  legatees  become  of  age  or  are  ema'^cipated  ie  legal,  and 
the  condition  will  be  enforced  by  the  courts  of  this  State.  Suc- 
cession Maciaa,  31  An.  127,  128;  Succession Turnell,  32  An.  1220; 
Succession  Strauss,  38  An.  57,  58;  Pinketon  vs.  Morse  &  Znnts, 
28  An.  890. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff,  the  tutrix  of  the  minor  Annie  Gertrude 
Calvert,  seeks  to  recover  from  defendant,  the  universal  legatee  of 
Sumter  C.  Boullemet,  the  amount  of  the  special  legacy  to  the  minor 
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contained  in  the  will  of  the  deceased.  The  will  originally  gave  to  the 
minor,  without  condition  or  qaaliScation,  the  amount  of  the  legacy, 
and  on  the  B&me  terms  contained  legacies  to  two  minors,  the 
nephews  of  the  doceaaed.  By  a  codicil  the  testator  directed  that 
these  legacies  to  the  minors  should  not  be  paid  till  their  majority  or 
emancipation,  and  in  the  event  of  the  death,  before  or  after  that  of 
the  testator,  of  one  or  two  of  the  legatees,  the  legacies  to  them 
should  accrue  to  the  survivor.  The  codicil  further  directed  the  leg«- 
ciea  were  to  be  administered  by  the  executrix  for  the  benefit  of  the 
minors,  until  their  majority  or  emancipation.  The  executrix  was  the 
wife  as  well  as  the  universal  legatee  of  the  deceased.  She  qualified 
as  executrix,  caused  an  inventory  to  be  taken,  filed  an  account  ex- 
hibiting diabursements,  embracing  payments  of  all  legacies  except 
those  to  the  minors;  these  last  the  account  stating  not  being  payable 
till  the  majority  or  emancipation  of  the  minors. 

The  account  waa  homologated,  the  universal  legatee  put  in  posses- 
Bion  and  discharged  as  testamentary  executrix.  Thereafter,  this  siut 
waa  brought  by  the  tutrix  of  the  minor,  Annie  Oertrude  Calvert,  for 
the  payment  of  the  legacy  to  the  minor.  The  plaintiff  substantially 
contends  that  by  the  discharge  of  the  executrix,  procured  by  ber, 
she  ceased  to  be  an  officer  of  the  court,  or,  it  deemed  a  quasi  tutrix, 
she  vacated  her  office,  and  can  not  retain  the  legacy  which  the  will 
directs  she  shall  hold  and  administer  as  executrix 

Dispositions  similar  to  that  contained  in  this  will  with  reference  to 
the  retention  and  administration,  during  minority,  of  legacies  to 
minors  have  been  upheld  by  this  court.  81  An.  131,  the  Macia« 
case ;  the  Strauss  case,  38  An.  59.  We  do  not  understand  that  these 
decisions  are  called  in  question.  It  is  the  discharge  of  the  executrix 
which  LB  conceived  by  plaintilT  to  afford  the  basis  tor  her  demand. 
Viewed  as  a  valid  disposition,  the  part  of  this  will  under  considera- 
tion imposed  a  trust  or  duty  upon  the  executrix,  to  he  performed  for 
the  benefit  of  these  minors.  Qualifying  under  the  will  was  accept- 
ance of  that  trust,  and  bound  the  executrix  to  its  performance.  Civil 
Code,  Art.  1658.  Under  the  change  in  our  law  by  statute,  executors, 
it  is  enacted,  shall  continue  in  ofQce  until  the  succession  is  finally 
wound  up.  CivU  Code,  Art.  1673,  adopting  the  statute;  Revised 
Statutes,  Sec.  8.     See  also  5  An.  645. 

In  our  opinion  the  executrix  was  not  relieved,  by  her  discbarge, 
from  the  trust  of  holding  and  administering  this  legacy  for  the  bene- 
fit of  the  minor,  as  directed  by  the  will.     Nor  is  it  appreciated  that 
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tbe  execDtrix  had  any  parpose  to  escape  from  her  doty,  in  this  re- 
spect, in  applying  for  her  discharge  aa  ezecntrix.  We  hold  that 
quoad  ihese  minors  and  the  legacies  in  their  favor,  the  trust  and 
duty  imposed  on  the  execatrlx  was  unafFected  by  the  discharge 
granted  on  her  application.  In  this  view,  the  executrix  being  still 
mbject  to  this  trust  and  bonod  to  execute  it,  there  is  no  basis  for 
plaintiff's  demand,  which  rests  on  the'  theory  that  her  discbai^e,  as 
execatrlx,  rendered  her  incompetent  to  hold  and  administer  the 
legacy  as  directed  by  tbe  will.  The  decisions  in  the  Maciaa  and 
StraosB  cases  give  recognition  to  quati  tntorships  for  the  execution 
of  disposilions  like  that  ander  consideration  in  favor  of  minors.  In 
this  case  we  think  the  executorship  of  defendant  continues  In  re- 
speit  to  the  legacies  to  the  minors. 

The  court  reaches  its  conclusion  the  more  readily,  in  view  of  the 
great  solicitude  exhibited  by  the  testator  on  this  point,  i.  e.,  that  no 
payment  of  these  legacies  should  be  made  until  the  majority  or 
emancipation  of  the  minors,  and  until  then  should  be  held  and 
administered_by  his  executrix.  This  non-payment  until  majority  or 
emancipation,  and  this  control  and  administration  by  bis  executrix, 
who  was  also  his  wife  and  universal  legatee,  was  the  dominant  idea  In 
the  testator's  mind.  Toeffect  that  purpose  the  testator  added  the  codi- 
cil. In  the  codicil,  in  the  most  explicit  terms,  he  declares  and  repeats 
that  no  payment  of  the  legacies  is  to  be  made  until  the  majority  or  eman- 
cipation of  the  minors.  He  makes  it  more  emphatic  in  changed 
language,  "  it  belog  my  wish  and  intention  that  no  portion  ot  these 
legacies  shall  be  due  and  payable  to  the  legatees"  until  they  are  of 
age  or  duly  emancipated.  His  closing  expression  is  that  his  execu- 
trix, previously  directed  to  bold  the  legacies,  shall  administer  the 
legacies  for  the  benefit  of  the  minors  until  their  majority  or  emanci- 
pation. The  cardinal  rule  in  giving  effect  to  last  wills,  is  to  adhere  to 
the  intention  of  the  testator.  The  substantial  execution  of  that  in- 
tention we  think  secured  by  this  decision.  To  order  the  payment  of 
these  legacies  to  the  dative  tutrix,  an  official  not  within  tbe  contem- 
plation ot  tbe  testator,  and  that  too  when  the  legatees  are  still 
niinors  not  emancipated,  would,  in  our  opinion,  be  to  defeat  and  not 
eiecnte  the  intention  of  the  testator. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  the  plaintiff's 
petition  be  dismissed  at  her  costs. 

Rehearing  refused. 


Iran/ 
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8.  W.    BAWTJN8  V8.   D.   M.   OlDDENS  ET  AL. 

Where,  under  the  adTloe  ol  a  I&mlly  meeting,  dal;  held  and  homolOKaled.  eertilD 
ImmDTable  property  olthe  minor,  alleged  to  belong  to  bim  by  the  tutor,  iter 
efaanged  for  other  property  of  tbe  same  kind,  (he  Jadgtneul  ol  tbe  caart  autbor- 
Izing  and  appraTlDg  tbe  ezotaange  Is  conclusive  between  the  tutor  and  tbe 
minor.  The  property  excbaDged  tor  the  minor's  property  become*  tbeir  prop- 
erty irrevocably  as  against  tbe  tutor  and  those  claiming  through  or  by  bim.  icd 
Including  creditors  wbose  claims  originated  alter  tbe  Judgment. 

In  a  settlement  wltb  tbe  minor,  personal  properly  wbloh  has  become  old  and  won 
out,  and  irlth  the  proceeds  ol  tbe  sale  ol  tbe  property  it  is  replaced  b;  oiber 
properly,  the  latter  belongs  to  tlie  minor. 

Wnen  the  tutor  Inflates  his  credits  and  pays  no  money  to  tbe  minor,  and  on  ihe 
settlement  turns  over  property  only  wblcb  belongs  to  the  minor,  tbe  creditor 
of  tbe  tutor,  tor  the  debt  due  by  tbe  tutor  to  the  minor,  has  do  right  (o  toblsct 
Ihe  nilnor's  property  thus  turned  over  lo  tbe  satlBtactlon  of  his  debt.  Tbe 
creditor,  therefore,  baa  do  Interest  In  Insisting  upon  an  exact  atatemenloltbe 

When  tbe  tutor  baa  hnd  the  use  o(  the  minor's  plantation  tore  long  period  of  yeits. 
and  pays  uo  rant,  but  charKea  himself  with  it.  the  property,  upon  which  tbe 
minor  has  H  leaaor'B  prjvilfge.  will  be  subjected  to  the  payment  otsald  rent. 

OS  APPLICATION   rob  KtHBABINC.. 

1.  The  separate  credilur  of  either  apouae  has  the  right,  after  the  dlssolutioDOl 
the  community,  to  have  Ihe  community  liquidated,  aud  to  subject  accontinK 
to  law  to  the  latlafiictlunof  hisclaim  tbelnterist  of  bladebtortbuaiucerMlntd. 

2.  The  BBparale  creditor  of  the  husband  can  not,  after  tbe  eommunity  bu 
terminated  by  the  death  of  the  wile  and  Ihe  rights  oi  the  parties  have  becoine 
flxed  by  that  fact,  deal  with  an  undivided  interest  In  any  (.peciflc  piec«of 
property,  if  It  belonged  to  the  community,  as  If  the  husband  had  the  abaoiaiF 
ownership  of  one  undivided  half  thereof.  He  has  not  tbe  right  to  selie  dIrecUf 
an  undivided  Interest  In  a  fpeclflc  piece  oE  properly,  ^ell  it.  and  apply  tbe 
proceeds  uf  Ihe  sale  to  the  payment  oC  bis  debt. 

APPEAL  from  the   Ninth  Jndicial  District  Court,  Parish  of  Red 
Eiver.     Halt,  J. 

J.  F.  Pierson  Attorney  (or DeteadantA and  Appellants: 
The  creditor  can  not  be  injnred  by  a  transfer  or  sale  from  one  ot  hi) 
debtors  in  aotido  to  another  debtor  in  golido,  for  the  same  debt; 
and  in  no  case  can  the  creditor  maintain  the  revocatory  actioa 
to  annul  a  sale,  unless  he  be  actually  injured  thereby.  Seiue 
vs.  Citizens  Bank,  38  An.  429. 
Where  plaintiff  in  the  revocatory  action  snes  to  set  aside  an  acconnt 
and  settlement  by  a  tntor  with  his  wards  at  the  termination 
ot  the  tatorship,  as  a  sale  transfer  and  giving  in  payment  by 
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the  tutor  to  bla  words,  and  the  wards  in  answer  to  Bach  suit  dis- 
claim tbe  account  and  settlement  with  them,  as  anjr  title  to 
them  to  tbe  property  mentioned,  and  disclaim  any  intention  to 
acquire  or  hold  the  property  nnder  snch  alleged  sale  transfer,  or 
giving  in  payment,  but  In  reconvention  set  np  their  title  by  in- 
heritance from  an  entirely  different  source,  and  opon  which  the 
case  goes  to  trial,  such  an  issue  presents  no  feature  of  the  re- 
vocatory action  or  action  of  simulation,  and  becomes  an  action 
petitory  in  Its  nature  and  character,  involving  only  the  owner- 
ship of  such  property  under  such  adverse  title  so  set  up  by  the 
wards.     89  Ao.  635. 

In  such  case  the  burden  is  upon  the  ward  to  establish  ownership 
under  such  adverse  title,  and  his  disclaimer  under  tbe  act 
sought  to  be  revoked  or  annnlled  debars  him  from  any  claim  to 
tbe  property,  as  against  the  suing  creditor,  under  the  act 
assailed;  hence,  no  grounds  remain  in  the  case  for  the  revoca- 
tory action  or  action  ef  simulation. 

Tbe  creditor  has  the  legal  right  and  capacity  to  stand  in  judgment  as 
against  third  persons  for  property  claimed  by  bim  to  belong  to 
bis  debtor.     Spencer  ve.  Qoodman,  88  An.  898. 

In  a  suit  to  make  out  title  to  hie  debtor,  the  rights  and  privileges  of 
the  creditor  are  precisely  those  of  tbe  debtor  himself.  Nouvet 
vs.  Vitry,  15  An.  653. 

Id  cases  tried  by  a  jury  the  court  must  render  judgment  pursuant  to 
tbe  verdict  of  tbe  jury.  C.  P.  641;  4  An.  6;  6  Ad.  727;  17  An. 
167;  3S  An.  5S3. 

Tbe  court  can  grant  no  relief,  nor  can  it  insert  in  tbe  judgment  any 
dauee  not  authorized  by  the  verdict,  nor  can  the  court  condemn 
the  defendant  in  the  revocatory  action  when  the  verdict  does 
not  authorize  such  judement,  and  when  the  case  was  not  tried 
upon  such  issue.     O.  C.  Ifl77;  S8  An.  1086;  34  An.  1214. 

A  final  judgment  of  the  probate  couri,  decreeing  the  property  in 
tbe  bands  of  the  tutor  to  belong  to  the  minors  in  bis  charge.  Is 
a  judgment  settling  the  status  of  such  property  In  bla  bands,  and 
aa  such  is  conclusive  against  tbe  tutor,  and  all  others  subse- 
quently claiming  nnder  or  through  tbe  tutor.     26  An.  112. 

Such  judgment  is  the  highest  evidence  of  the  fact  that  the  property 
belongs  to  such  minors,  and  can  not  be  Impeached.    Orevao' 
bn^  vs.  Bradford,  44  An.  422. 
72 
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No  other  evideoce  can  afford  Btren^h  to  the  preBnmptioii  of  trnth  it 
creates,  and  no  armament  can  detract  from  its  lefcal  efDcac;. 
Campbell,  J;,  Jeater  vi.  Hewitt,  22  How.  864-876. 

A  member  of  a  family,  and  all  claiming  nnder  him,  are  estopped 
from  claiming  land  recognized  in  the  proceedings  as  belonging  to 
the  minor.     11  An.  602;  6  An.  722;  40  An.  189. 

SnccesaorB,  or  ayant  cause  of  parties  to  the  original  suit,  are  conud- 
ered  as  parties  themselves  when  their  titles  have  been  acquired 
since — aliter.  If  before.  3  An.  820;  12  An.  873;  4  Rob.  23;  TAs, 
446;  b  An.  160. 

A  father  can  make  a  parcliaae  in  his  minor  child's  name,  bat  not  to 
the  detriment  of  existing  creditors.  Snbseqaent  creditors  can 
not  contest  the  purchase.  Hopkins  vs.  Back,  6  An.  487;  5N.  S. 
634;  6L.  126;  2  An.  969. 

Where  a  party  has  recognized  the  title  of  another  to  property  and 
has  thas  estopped  himself  from  qaestioning  the  Talidity  of  encb 
title,  a  party  holding  nnder  him  the  same  property,  as  vendee, 
must  be  held  to  a  recognition  of  that  title  and  mnst  Bhov  that 
he  has  acquired  the  same  or  fail  in  maintaining  his  right  to  it. 
Oiraolt  TB.  Znnts,  16  An.  686;  84  An.  684. 

J.  C.  Egan  Attorney  for  Plaintift  and  Appellee. 

Same  Connsel  and  J.  D.  Wilkinton,  for  a  Behearing: 
The  opinion  of  ttie  court  rendered  herein  maintaining  the  plea  ot  rt» 
adiudicata  was  in  error  as  to  the  true  facts  of  the  case.  To  [onn 
the  basis  for  such  plea  there  must  be  a  cause  of  action  submitted 
to  the  court  for  its  conaideration ;  this  cause  of  action  mnst  tie 
pertinent  to  the  issue,  and  must  be  the  identical  question  before 
the  conrt  by  parties  acting  in  the  same  capacity.  Colleni  vs. 
Jumel,  30  An.  861;  West  vs.  Creditors,  3  An.  629;  Cook  tb. 
Doremus,  10  An.  679.  In  other  words  the  decision  must  settle 
some  question  in  dispute  between  the  parties  acting  in  ttie  ume 
capacity.  Such  is  not  the  facts  in  this  case. 
In  the  judgment  pleaded  aa  tea  judicata  the  question  of  the  pro- 
portion of  the  property  owned  by  D.  M.  Qlddens  and  the  pro- 
portion owned  by  the  minors  was  not  submitted  to  the  court, 
and  it  did  not  pass  and  could  not  pass  on  such  question,  tor  do 


NEW  ORLEANS,  MAY,  1894. 


BBwlina  TB.  Glddeni 


Bocb  iaane  waa  raised,  nor  did  D.  M.  Qiddens  act  in  hla  individiul 
capacity,  bat  as  tutor. 

Again,  the  ]Ddgin«nt  of  the  probate  conrt  did  not  decree  the  minora 
the  owners  of  the  whole  property  received  in  exchange,  nor  did 
it  decree  in  what  proportione  they  held  and  owned  eald  prop- 
erty. 

This  act  of  exchange  admittedly  includes  property  belonging  to  D.  Bf . 
Qiddens,  and  the  act  declares  thit  said  Sprowls  place  is  trans- 
ferred to  D.  M.  Olddens  in  his  "  own  right  and  as  tutor."  "  In 
his  own  right "  certainly  means  that  part  of  tbe  property  received 
belonged  to  D.  M.  Qiddens,  and  an  investigation  of  tbe  sonrce 
of  title  shows  that  D.  H.  Qiddens  is  or  was  the  owner  of  one- 
half  of  tbe  property  given  in  exchange. 

Now  this  act  of  exchange  as  made  was  homologated  by  the  judgment 
pleaded  in  bar — a  jndgment  that  was  rendered  more  than  (wo 
yeara  after  the  exchange  was  made,  and  which  purported  to 
place  a  Judicial  sanction  on  a  title  as  it  then  ttood  and  no  more. 
Tha  jndgment  is  as  follows: 

"In  tbe  matter  of  tba  tutorship  of  the  minors  of  B.  M.  Qiddens. 
Petition  tor  homologation,  etc.  No.  68.  In  Red  River  parish, 
La.     Probate  docket. 

"  In  this  canse  by  reason  of  tbe  law  and  the  evidence  it  ia  ordered, 
adjadged  and  decreed  that  the  proceedings  and  deliberations  of 
the  family  meeting  as  convoked  and  holden  on  the  ninth  day  of 
December,  1875,  in  the  matter  of  the  minors  of  D.  M.  Qiddens, 
before  W.  P.  Peck,  recorder  and  ex-offido  notary  public  in  and 
for  said  parish  and  State,  and  in  which  it  is  advised  and  recom- 
meoded  that  It  '  Is  to  the  evident  interest  and  advantage  of  said 
minora  that  said  exchange  be  made  upon  tbe  terms  that  one 
place — tbe  Sprowls  place,  to-wit — be  given  in  exchange  for  the 
other — the  Armistead  place,  to-wit— on  the  condition  that  the 
mortgage  and  debt  now  held  by  Mrs.  B.  W.  Lis^o  be  assumed  by 
Mr.  J.  H.  Beaird,  the  party  proposing  the  exchange,  and  the 
said  father  and  tntor  released  therefrom,  said  minora  to  hold 
and  reserve  any  and  all  legal  liens  and  rights  they  may  have  had 
<n  tfce  Oiddens- Armistead  place,  the  same  on  the  Sprowls  place, 
be  homologated  and  conQrmed,  and  made  tbe  final  judgment 
of  the  conrt  apon  the  ground  and  for  the  reason  that  said  ex- 
change was  a  legal  and  valid  contract  and  was  advantageoos  to 
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th«  tnlnoFB.'  It  is  tartber  ordered,  adjudged  and  decreed  thit 
tbe  conlroct  o/  exchange  aa  executed  and  carried  into  effect,  and 
bearing  date  December  20,  1875,  and  same  beiDg  notarial  In  tonn, 
be  homologated  and  confirmed,  and  declared  to  be  blndii^,  oi  toll 
force  and  effect  against  and  between  said  minora  and  J.  H. 
Beaird,  and  valid  as  a  final  and  mutnal  title  to  each  as  to  tbe 
places  respectively  conveyed." 

It  will  be  seen  that  this  judgment  declares  "  mvd  minors  (o  hold  and 
reserve  any  and  all  legal  liens  and  Hghtt  in  the  Giddena-ArmiMeai 
place,  the  tame  on  the  Sprotols  place  " 

What  right  did  they  have  in  the  Giddens-Sprowls  place?  The  judg- 
ment does  not  declare,  and  in  order  to  ascertain  this  fact  re- 
course must  be  had  to  the  source  of  title  to  this  propierty.  If 
D.  M.  Qlddens  had  no  ownership  of  any  part  of  the  property 
received  in  exchange,  why  does  the  judgment  declare  that  the 
minors'  legal  Hens  sbonld  be  as  operative  on  the  one  as  on  tbe 
other?  If  he  was  not  the  owner  of  any  part  of  the  property 
received,  OD  what  was  the  minors'  legal  lien  to  operate?  Tbe 
minors  could  not  have  a  legal  lien  on  their  own  property,  and 
some  part  of  it  must  have  belonged  to  D.  M.  Glddens. 

The  judgment  can  not  be  construed  by  itself  in  determining  tbia 
plea.  It  was  a  judgment  homologating  a  written  title  of  two 
years'  standing  and  the  deed  homologated  becomes  and  forms 
part  of  the  judgment  rendered. 

The  act  of  exchange  transfers  the  property  to  D.  M.  Oiddens  in  liis 
own  right  and  as  tutor,  and  the  judgment  of  the  probate  court 
gives  judicial  sanction  to  the  transfer  of  the  minor's  interest. 
The  question  of  tbe  transfer  of  D.  M.  Oiddens'  interest  was  not 
before  tbe  court,  and  no  judgment  was  needed  to  authoriie  iU 
transfer. 

Constmeing  the  judgment  and  the  act  of  exchange  together,  tlie 
judgment  only  gives  the  minors  an  interest  In  common  with  D. 
M.  Oiddens  in  the  property  received.  It  created  no  new  rights; 
it  did  not  purport  to  destroy  tbe  title  of  Oiddens  and  vest  tbe  same 
in  the  minors.  It  homologated  the  aclof  exchange  as  it  then  stood, 
which  places  the  property  in  D.  M.  Qiddens  in  his  own  right  and 
as  tutor. 
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Tfae  Opinion  o(  the  conrt  vaa  delivered  by 

HcEnery,  J.  The  plaintiff  instituted  this  sait  agaisBt  defendant 
D.  M.  Giddene  for  the  earn  of  one  thousand  seven  handred  and  eight 
and  68-100  dollars,  evidenced  by  a  promissory  note,  dated  May  14, 
1892. 

In  the  suit  he  made  also  defendants  the  two  sons  of  plaintifF,  Rob- 
ert A.  and  Alb^t  8.  Giddens. 

"Petitioner  further  alleges  that  said  Albert  Giddens,  Robert  Gid- 
dens  and  their  father,  D.  M.  Giddens  have  entered  into  a  pretended 
seCtiement  and  transfer  of  property  on  the  28th  of  December,  1892, 
and  filed  of  record  that  day  in  the  clerk's  office.  Petitioner  alleges 
that  eaid  pretended  transfer  and  settlement  and  giving  in  payment 
is  a  fraudulent  simulati  n,  aud  that  D.  M.  Giddens  was  not  indebted 
to  them  in  any  sum  after  accounting  for  the  improvements  on  said 
property,  and  for  their  raising,  education  and  support.  Petitioner 
alleges  that  all  the  property  pretended  to  be  transferred  by  above 
conveyance  is  neither  the  original  property  left  by  the  succession  of 
the  mother  of  Albert  S.  and  Robert  A.  Giddens,  nor  is  it  the  product 
or  increase  of  said  succession  property.  Petitioner  further  alleges  that 
if  saidD.  M.  Giddens  was  due  them  anything,  that  th ^y  had  no  mort- 
gage or  privilege  on  any  of  hia  property,  nor  was  there  any  mort- 
gage or  privilege  on  any  of  the  peraocal  property  described  in  the 
act  of  conveyance,  and  the  transfer  of  the  property  for  an  indebted- 
ness, it  any  existed,  was  null  and  void,  because  said  Giddens  was  in- 
solvent, and  the  said  parties  knew  of  his  insolvency.  Plaintiff  alleges 
injury  by  this  settlement  and  insolvency  of  the  father,  D.  M.  Giddens, 
and  the  same  be  avoided  and  annulled." 

For  participating  in  these  alleged  illegal  act^  and  assisting  tbeir 
father  in  illegally  disposing  of  his  cotton,  judgment  is  prayed  tor  in 
lolido  against  all  the  defendants.  All  the  property  embraced  in  the 
settlement  is  asked  to  be  made  subject  to  plain  ifT's  debt. 

The  defendant's  two  sons  deny  that  they  held  said  property  by 
virtue  of  said  settlement  but  by  inheritance  from  their  mother. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  plaintiff 
sgunst  D.  M.  Giddens  tor  full  amount  claimed  on  account,  of  five 
hundred  and  eighty  dollars,  and  they  also  in  the  verdict  declared  D. 
M.  Giddens  to  be  the  owner  of  one-third  interest  in  the  Sprowl 
place,  and  that  said  one-third  interest  should  be  subjected  to  the 
payment  of  plaintiffs  demand.     A  judgment  was  rendered  on  this 


8  com 
forth' 


necet 
ddere 


TiDgO 

Ijndgtt 


Ito  b 
:b»b 
Ig  WB 

i  April 

Igt." 

len  th 
ige  wi 
r  som 


NEW  ORLEANS,  MAY,  1884. 


KairlluB  vh.  Glddeni  el  al. 


tutor.  Bat  this  is  questioned,  and  the  testitnony  of  the  tutor  is  that 
he  Mok  the  title  in  his  own  name,  bat  received  the  money  to  pay 
the  price  on  acconnt  of  the  minors,  from  their  grandmother. 

Oae  of  the  minors  became  of  age  and  the  other  was  emancipated 
dnring  the  tutorship.  They  bad  a  right  to  demand  an  accoont  from 
their  tntor,  and  the  delivery  to  them  of  property  held  tor  them. 

The  fact  of  the  insolvency  of  the  totor  is  no  evidence  by  itself  that 
they  coHnded  with  him.  The  fact  of  insolvency  aloae  would,  or 
oogbt  to,  induce  action  on  their  part  to  protect  their  rights.  That 
one  of  the  minors  was  uneasy  as  to  his  rights  some  time  before  the 
final  settlement,  28tb  December,  1892,18  a  tact  established  by  the 
testimony. 

Both,  however,  concluded  to  let  their  father  manage  Che  property 
for  a  while,  in  order  to  satisfactorily  meet  his  obligations.  He  was 
unable  to  do  so,  and  the  settlement  of  28th  December,  1892,  was  the 
KBDlt.  The  evidence  (ails  to  establish  any  collusion  between  the 
tntor  and  the  minors  who  had  become  of  age  to  defraud  the  credi- 
tors of  the  tutor,  or  that  they  had  been  employed  by  him  in  di- 
verting cotton  from  its  proper  destination  to  the  furnisher  of  aup- 
plies. 

D.  M.  Qiddens'  testimony  as  to  the  amount  of  cattle,  hogs,  horses, 
moles,  etc.,  delivered  to  the  minors  is  unaffected  by  plaintiff's  evi- 
dence. They  are  in  excess  In  some  items  of  the  amount  in  the  in- 
ventory of  the  mother's  succession.  But  D.  M.  Qiddens  shows  that 
this  excess  was  from  n  itural  increase,  from  selling  old  and  purchas- 
ing fresll  stock.  In  other  words,  the  whole  increase  was  produced 
from  the  minors'  property  administered  by  him.  They  are  entitled 
to  it.    SI  An.  359;  42  An.  162. 

Some  of  the  items  in  the  settlement  are  of  articles  returned  in 
kind,  and  others  of  articles  returned  In  kind  for  like  articles  con- 
sumed by  the  tutor. 

In  the  settlement  between  the  tutor  and  his  wards  there  are  alleged 
overcharges  for  rent,  for  the  support  and  education  of  the  minors, 
and  a  failure  to  charge  for  improvements  placed  on  the  minors' 
property.  The  plaintiff  for  these  reasons  charges  that  the  tntor  was 
not  indebted  to  them.  It  may  be  true  that  the  minors  had  no 
money  demand  against  him  in  consequence  of  the  statement  of  the 
account,  bat  this  is  a  matter  between  the  tutor  and  the  minors,  who 
had  attained  the  age  of  majority  and  were  capable  of  remitting  the 
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credits  not  mentioned  in  the  accoont,  and  of  accepting  tbe  over' 
charges  for  rent  and  support.  But  as  the  tutor  only  tamed  over  to 
them  the  property  of  whicb  they  were  the  ownerB,  the  plaintiff  tu 
in  no  way  injured  by  the  settlement  and  has  no  cause  to  compUin, 

The  tutor  can  not  so  manage  and  administer  the  tutorship  eu  to 
bring  the  minors  in  debt  to  him,  and  so  burden  their  property  as  to 
divest  title  in  them  and  vest  it  in  t  imselt. 

In  tbe  settlement  made  with  his  wards  the  tutor  delivered  to  them 
property  to  which  they  were  entitled  and  of  which  they  were  the 


He  charges  himself  with  rent  for  the  entire  period  of  the  tator- 
ship,  but  the  settlement  does  not  show  that  any  rent  was  paid  to  the 

On  tbe  account  or  settlement  there  are  two  jennets  and  one  colti 
one  mower  and  rake,  and  one  lot  cotton  seed,  valued  at  three  hundred 
and  seventy-five  dollars. 

It  is  admitted  that  the  minors  had  no  title  to  this  property. 

The  tutor  owed  tor  rent.  It  was  not  offset  by  improvemenU  anf- 
flcient  to  pay  the  same.  They  had  a  privilege  on  this  property  foi' 
the  payment  of  the  rent.     They  conld  have  seized  and  sold  it. 

The  plaintiff  was  not,  therefore,  injured  by  the  delivery  Ut  the 
minors  of  property  which  was  subject  to  their  lessor's  privilege,  and 
from  which  there  conld  he  no  surplus  to  pay  any  part  of  plaintill's 
debt. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jud^entap' 
pealed  from  be  amended  so  as  to  reverse  that  part  of  it  which  affecU 
the  title  of  the  defendants,  A.  S.  and  Robert  A.  Giddens,  to  any  of  the 
property  comprised  in  the  settlement  made  with  their  tutor,  D.  M. 
Qiddens,  on  28th  December,  1892,  and  which  annuls  and  sets  aside 
said  settlement,  and  that  part  of  the  decree  which  invests  ownership 
in  D.  M.  Giddens  of  one-third  interest  in  the  Sprowl  plantation,  and 
the  said  A.  S.  and  Robert  A.  Giddens  are  declared  to  be  tbe  lawlol 
owners  of  all  said  property  comprised  and  embraced  in  said  settle- 
ment, and  plaintiff's  demand  against  them  be  rejected.  In  other  re- 
spiects  judgment  afBrmed,  plaintiff  to  pay  costs  of  appeal. 

Mb.  JUBTiCB  Watsins  recuses  himself,  having  been  of  counsel  in 
this  case. 
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On  Application  for  a  Rbhearutq. 

NiCHOLLS,  C.  J.  The  connuaDit^  between  D.  M.  GiddeoB  and  hia 
wife,  Mary  J.  Armi-tead,  haa  never  been  finally  settled  and  liqui- 
dated, and  the  righta  ot  the  apoaeea  fixed  and  determined.  The 
separate  creditor  ot  either  spouse  haa  the  right  after  th3  diaaolution 
of  the  community  to  have  the  community  liquidated  and  to  subject 
according  to  law,  to  the  aatiafaction  of  his  claim,  the  intereat  of  his 
debtor  thus  ascertained.  The  plaintlfF  does  not  pretend  to  be  a 
creditor  of  the  community.  If  he  be  a  creditor  of  Oiddene  it  is  for  a 
claim  which  originated  after  the  community  had  terminated,  and  the 
rights  ot  parties  had  become  fixed  by  the  death  of  the  wife.  Even 
if  the  title  to  the  property  or  part  of  the  property  involved  in  this 
litigation,  fell  into  the  community  by  reason  of  the  time  at  which  it 
waa  purchased,  this  creditor  can  not  deal  with  an  undivided  one-half 
interest  in  any  specific  piece  of  property,  as  if  the  husband  had  the 
absolute  ownership  of  one  undivided  one-half  Interest  therein,  pro- 
ceed againat  it  by  direct  seizure,  sell  it  and  apply  the  proceeds  of  the 
sale  to  the  payment  of  hia  debt. 

He  baa  a  remedy,  but  the  remedy  is  not  by  direct  seizure  of  an  un  - 
divided  interest  in  a  specific  piece  of  property.  We  think  the  inter- 
est of  justice  will  be  best  subserved  by  setting  aside  the  judgment 
heretofore  rendered  hy  us  in  this  case,  and  aaid  judgment  is  accord- 
ingly set  aside,  and  it  is  now  ordered,  adjudged  and  dereed,  the  law 
and  the  evidence  supporting  this  judgment  and  decree,  that  so  much 
of  the  verdict  of  the  jury  in  this  case  as  "  finds  that  D.  M.  Qiddens 
owns  one-third  interest  in  the  Sprowl  place,  exclndiog  all  movable 
property,  and  subjects  aaid  one-third  interest  to  the  payment  of  thia 
judgment,"  and  so  ma<  h  of  the  judgment  of  the  District  Oourt  (based 
on  that  portion  of  the  verdict)  which  decrees  "  that  D.  M,  Giddens  is 
one- third  owner  on  the  Sprowl  plantation,  and  that  the  same  be  sub- 
ject to  the  payment  of  plaintiff's  claim,  interests  and  costs,"  be  and 
the  same  is  hereby  annulled,  avoided  and  reversed.  It  is  further 
ordered,  adjudged  and  decreed  that  the  portion  of  the  judgment  ap- 
pealed from  which  decrees  "  that  the  transfer  and  settlement  from 
D.  M.  Giddens  to  Albert  A.  and  Robert  S.  Giddens,  of  date  Decem- 
ber 28,  L802,  he  avoided,  annulled  and  set  aside  in  so  far  as  plaintiff's 
clium  U  affected  by  same"  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed  and  the  case  is  remanded  to  the  District  Court 
tor  further  proceedings  according  to  law,  the  right  of  plaintiff  being 
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ezpresslf  reserved  by  proper  proceedloKS  to  force  a  final  setUemeot 
and  Uqoidation  of  the  community  between  D.  M.  Oiddene  and  bis 
deceased  wife,  Mary  J.  Armietead,  and  to  sabject  to  satisfaction,  ac- 
cording to  law,  for  bis  judgment,  the  interest  of  his  debtor  thm 
ascertained. 

Rehearing  refased. 

Wateins,  J.  recused. 


No.  11,490. 
New    Orleans   Oasliqht  Company  ve.  City  of  New   Orleans 


1.  Act  No.  lOGof  1890,  Sec.  S6.  require*  In  mutters  botb  ol  reduction  aod  iDcreaK 
otaBscBBmentabytlie  OomniltiBe  o[  Bevlalonot  ABBesBiuenta  tbat  the"  Board  of 

in  Ihc  premfBea,  A  (ormal  notice  auoli  aa  la  slven  to  tbe  Indlvldnal  tu-payu 
ahould  In  eacb  case  ol  proposed  alteration  be  served  upon  that  board,  ctlMng 
upon  It  to  Bbow  cause  wby  tbe  alteration  should  ool  ba  made.  It  la  the  duly  of 
the  bOHTd  to  present  a  written  aoswer  in  aacb  case,  giving  Its  views  In  respect 
to  tbe  same  explicitly  and  In  detail.  It  la  the  duty  ot  the  oommlttee  to  receiTe 
and  Die  these  answers,  and  after  taking  each  Into  cons  Id  erat  Ion,  in  eonneciion 
with  sncb  other  (acts  relative  to  the  a iibj eel  matter  as  may  be  before  It.  to  reieb 
a  separate  coneluslou  Id  each  case  and  annex  these  aniwcra  to  Its  report 
and  forward  tbeni  oa  part  of  the  aame  to  the  Common  Ooonoll. 

i.  The  Committee  on  BevlaloD  should  keep  a  record  o(  all  itfl  proceedtugfl.andof 
tbe  evldenoe  upon  whloh  it  anted.  The  work  of  tbe  committee  Is  only  by  way. 
of  inqolry  and  InvBBllRatlon— lis  action  ia  not  final— Iti  reoommendallons  ate 
submitted  for  approval  or  rejection  by  the  council.  It  la  tbe  action  of  ills 
council,  not  the  oommlttee,  which  determines  what  should  be  done  with  tlie 
special  aaacBSments  iieaignated.  The  council  la  e:ipeeted  to  bring  to  bear  both 
knowledge  and  Judgment  In  Its  conclusions,  and  not  merely  register  those 
ot  the  committee,  and  tbia  can  not  be  done  unleas  tbe  latter  eommunloales  to 
it  Its  reasona  and  the  evidence  upon  which  It  acted.  Tbe  report  ol  tbe  com- 
mittee, both  as  to  Increase  and  reduction  ot  assessments  should  have  sttaebsd 
to  it  the  atBdavlCs  of  a  majority  of  tbe  oommlttee  "  (hat  ths  valuationi  flied 
by  it  are  tbe  Taluatlons  provided  by  law." 

s.  In  reporting  back,  at  a  date  not  later  than  the  ISIb  ot  April  bs  re^nlrad  by  Isv 
to  the  assessore  the  report  ot  tbe  Committee  on  Revision.  Ihe  aotion  of  itai 
connell  on  that  report  must  be  Blmultaneously  reported. 

APPEAL  from  the  Civil  District  Ooort,  Parish  of  Orleans. 
JIfonroe,  J. 

Chat.  F.  Buck  Attorney  for  Plaintiff  and  Appellant: 
Revenue  laws  having  for  their  object  foi«ed  levies  npon  the  prop- 
erty of  the  clllzens  are  subject  to  strict  constructiou. 
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Every  provisioD  of  ench  laws  which  is  intended  for  the  protection  of 
the  tax-payer  to  inanrejnatice  and  eqnallty  of  taxation,  i8  manda- 
tory, and  failnre  to  comply  with  them   impoaee  the  penalty  of 
nallity. 
Snch  are  the  proviBions  of  Sec.  26  of  the  Revenoe  Act  No.  106,  cre- 
ating the  "Committee  on  Asseeement"  of  the  City  Connoil  and 
defining  its  powers.   The  provieion  in  said  section  that  a  majority 
of  the  committee  shall  attach  their  affidavit  to  the  report  which 
they  are  required  to  malie  to  the  City  Conocil,  applies  to  all 
their  official  acts  in  that  regard,  and  is  mandatory. 
The  law  will  presume  that  all  the    formalities  prescribed  for  the 
aaaesament  of   property,  have   been  complied   with,  bnt  non- 
compliance, informalities   or  irregularities   may   be  shown  by 
evidence,  and  when  bo  shown  the  assessments  affected  by  them 
are  nnll  and  void. 
The  Board  of  Assessors  tor  the  parish  of  Orleans,  in  all  matters  per- 
taining to  assessments,  can  only  act  as  a  Board,  and  can  not 
delegate  any  of  its  official  datiea  to  an  employ^  whom  it  chooses 
to  style  "  secretary. "     The   act  creating   the    Board  makes  no 
provision  for  a  secretary. 
The  delivery  of  the  report  of  the  Committee  on  Assessment  of  the 
City  Council  to  a  person  called   the  Secretary  of  the  Board  of 
AaseBSors,  at  7:30  p.  h.  of  the  18th  of  April  of  a  given  year,  is 
not  a  delivery  to  the  Board  of  Assessors  at  the  time  and  in  the 
manner  prescribed  by  law. 
A  report  presented  to  the  City  Council  by  a  committee  and  recom- 
mitted to  the  committee  is  not  before  the  Oonncil  for  final  ac- 
tion, and  when  it  is  snbmitted  to  the  Coancil  at  a  subsequent 
meeting  it  is  new  matter,  and  must  lie  over  for  one  week  before 
final  and  legal  action  can  be  taken.     Sec.  9,  City  Charter,  Act 
20,  1882. 
The  notice  required  by  Sec.  26,  to  the  tax-payer,  of  an  intention  to 
increase  an  assessment,  most  be  of  full  three  days,  and  it  must 
state  the  property  npou  which  the  increase  is  to  be  made  and  the 
omonnt  to  which  the  assessment  is  to  be  Increased;  or,  if  not, 
wben  the   tax-payer  appears  to  show  cause,  as  requested,  he 
most  be  advised  of  the  increase  which  is  intended  to  be  placed 
apon  the  property,  in  order  that  be  may  have  a  hearing  thereon. 


1148  SUPRKME  COURT  OF  L0UISIA2TA. 

GBHlfght  Co.  TB.  City  et  al. 

Wliere  the  contemplated  Increase  is  on  the  valne  of  a  hanchin, 
which  Taluation  is  ascertained  bjr  mles  obvlonsly  different  from 
those  applicable  to  the  aasesBment  *of  tangible  property,  tbe 
presnmption  existing  in  favor  of  the  correctness  of  tbe  asseM- 
ment  made  hj  the  Board  of  Assessors  is  entitled  to  sf  ecial  weigbt, 
and  tbis  assessment  should  not  be  disturbed  unless,  on  investiga- 
tion, it  appears  aflBrmatively  that  tbe  Board  of  Aeeeseors  bsTe 
neglected  or  failed  to  make  a  correct  asBesBment  and  that  their 
asaessmeiit  has  been  "imperfectly  or  improperly"  made  in  tbe 
words  of  the  statute. 

The  provision  of  the  statute  that,  before  such  increase  can  be  placed 
npon  an  asBessment  already  made,  "  tbe  Board  of  Asseesore 
should  be  heard,"  means  the  Board  of  Assessors  as  a  bodj',  sod 
the  failnre  of  the  Committee  and  the  Board  of  AsaeeBora.  m 
such,  to  co-operate  in  this  respect,  as  required  and  Intended  by 
the  statute,  entails  tbe  nullity  of  the  attempted  change  of  tbe 

Mere  casual  conversations  had  between  members  of  the  Board  of 
AaaesBors  and  the  Committee,  eBpecially  where  no  member  of 
the  Board  of  Assessors  was  present  when  the  Qnal  action  npon 
the  part  of  the  Committee  was  had,  is  not  the  hearing  and  cod- 
ference  intended  by  law. 

Evidence  received  without  rejection,  but  otherwise  bearing  upon  the 
controversy,  will  be  given  tbe  same  effect  as  if  it  were  respon- 
sive to  the  direct  afBrmations  or  averments  contained  in  plead- 
ings.   16  An.  273. 

A  "franchise"  is  not  personal  property;  it  is  an  immovable,  eab- 
ject  to  mortgage,  etc.,  and  a  notice,  therefore,  to  show  cbdm 
why  the  aBsessment  on  "  personal"  property  should  not  be  io- 
creased  la  not  a  notice  embracing  a  franchise. 

E.  A.  0' Sullivan,  CitY  Attorney,  and  Geo.  W.  Flynn,  AasistaDt  City 

Attorney,  tor  Defendant  and  Appellee: 

Act  106  of  1890,  Sec.  26,  does  not  require  the  affidavit  of  the  Com- 
mittee oa  Assessments  of  the  City  Gonncil  to  tbeir  report 
in  cases  of  Increased  aBseBsmenta.  The  afSdavit  referred  to  in 
that  section  applies  to  cases  of  redaction  of  asseasmentis  solely, 
and  not  to  tbe  Increase  of  a 
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An  affidavit  to  a  report  of  a  committee  ol  the  Oit^  Conncll  le  anper- 
fluons,  inasmach  ai  the  members  of  that  body  BDbHcrlbed  their 
oaths  of  office  before  enteriog  DpOD  their  dnties,  as  reqaired 
ander  Sec.  4  of  Act  20  of  1882,  known  as  the  city  charter. 

It  la  the  action  of  the  council  that  makes  the  committee  report  final, 
and  it  is  the  latter  body,  alone,  who  can  object  to  omissions  or 
informalities  of  the  committee. 

A  party  who  appears  before  a  committee,  In  answer  to  a  summons, 
and  makes  no  protest  as  to  time,  is  subsequently  estopped 
by  bis  own  action  from  setting  up  a  plea  that  sufficient  time  was 
not  ^ven  him. 

Tbere  is  no  injunction  on  public  officers  to  cease  all  official  labor 
after  office  hours.  An  act  performed  by  a  public  officer  after 
office  honrs  will  not  be  stricken  with  nollity. 

The  law  presumes  that,  in  cases  o(  taxation  and  assessment,  all  the 
legal  tormalitlee  have  been  complied  with.  The  evidence  la 
this  case  shows  that  all  the  legal  requirements  were  carefully 
adhered  to. 

The  increased  assessment  placed  upon  "  franchise '*  of  the  New 
Orleans  Gaslight  Company  is  fully  justified  by  the  evidence  con- 
tained in  the  record.  "Franchises"  must  be  treated  as  per- 
sonal property.  All  property  not  "  real"  comes  nn^er  the  head 
of  "  personal." 

A  resolution  of  the  Olty  Oonncil,  approving  or  rejecting  the  re- 
port of  the  Committee  on  AeseeBments,  requires  no  ordiDance 
or  resointion  having  the  form  of  law,  within  the  meaning  of 
Sec.  9  of  Act  No.  20  of  1882. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLi.e,  0.  J.  Plaintiff  alleges  that  in  due  time  it  made  retnm 
for  purposes  of  State  and  municipal  taxation  of  Its  property,  and 
that  the  assessment  of  all  of  its  property,  real  and  personal,  and 
franchises  was  made  and  completed  in  regular  and  due  course  of  law, 
as  provided  by  the  statutes,  by  the  Board  of  Assessors,  at  a  total  val- 
uation of  two  million  two  hundred  and  forty-four  thoasand  four 
hundred  and  forty  dollars;  that  while  it  considered  this  very  high 
it  did  not  protest,  but  accepted  and  acquiesced  therein;  that  on  the 
eth  of  April,  1893,  the  corporation  was  notified  through  its  president 
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to  appear  before  a  committee  of  the  Oity  Ooancll  etylii^  itself  the 
Oommittee  on  Bndget  and  Revision  of  ABBesaments,  on  the  8th  of 
April,  1863,  at  11  o'clock  a.  k.,  pretending  to  act  under  the  pro- 
visions  of  Sec.  26  of  the  revenae  act  of  1890,  being  Act  No.  106  of  that 
fear,  then  and  there  to  show  canae  why  an  increase  shonld  not  be 
placed  npon  the  aBsessment  of  its  pereonal  property  over  and  almve 
that  made  by  the  Board  of  AesoBsors;  that  it  bad  no  notice  or  in- 
formation of  any  speciBc  character  as  to  the  partlcnlar  property  apon 
which  that  committee  proposed  or  intended  to  malce  an  iacreaae  o( 
asseBsment,  hot  throngh  the  president  It  answered  said  notice  in  pei- 
eon,  appearing  before  the  committee  on  the  date  and  at  the  time 
mentioned,  when  be  waa  informed  that  it  waa  intended  to  increase 
the  aaaesameiit  placed  upon  the  francbiae  ao  called  of  the  corpora- 
tion by  the  sum  of  one  hundred  thonaand  dollars;  that  ita  president 
protested  in  the  meeting  of  the  committee  against  any  incresae,  and 
after  diacnsBioD  he  retired,  but  the  action  of  the  committee  wss  not 
announced,  nor  waa  the  corporation  informed  or  notided  what,  if  any, 
action  the  committee  woold  finally  take;  that  for  the  reasons  above 
stated  and  the  informal  manner  in  which  the  committee  proceeded, 
the  Company  had  no  opportunity  to  file  any  formal  or  written  protest 
before  it,  but  in  view  of  the  provisious  of  said  Sec.  26,  which  require 
that  the  reviaion  committee  shall  report  its  action  to  the  City  Conn- 
cil  for  approval  or  rejection,  it  addreeaed  a  formal  written  protest 
to  the  Mayor  and  Common  Coaacil  iu  anticipation  of  a  report  that 
said  committee  might  make  against  any  contemplated  increase;  that 
they  had  no  other  means  or  opportunity  than  this  to  proteet;  that 
at  a  meeting  of  the  City  Council  held  on  the  17th  of  April,  being  the 
same  meeting  at  which  the  corporation's  protest  waa  presented,  the 
Oommittee  on  Reviaion  made  a  report  containing  simply  the  reault  of 
its  conclusions  on  a  large  number  of  aesessments  under  consideration, 
and  atating  the  amounta  to  which  they  had  increased  or  reduced  vsrl- 
oua  asseaamente  without  any  otherreaaonor  explanation  for  itsaction, 
among  which  waa  an  increase  of  one  hundred  tbouaand  dollara  on 
the  franchiae  of  the  plaintiff  corporation;  that  the  City  Coancil  did 
not  beed  the  protest,  bnt  approved  the  increase,  and  the  aame  atanda 
now  assessed  against  it  aa  a  baaia  for  State  and  municipal  taxes  for 
tbe  year  1893;  that  the  increase  npon  the  valaation  of  the  franchiae 
in  exceaa  of  its  jnst  and  true  value,  which  had  been  previously  fixed 
by  the  Board  of  Assessors  is  absolutely  wanton  and  arbitrary,  ascer- 
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tained  and  adopted  npon  no  rale  or  principle  of  compntatlon,  nnjnst 
and  oppreBSiTe,  for  the  reason  that  in  making  aald  increase  on  said 
rranchise,  the  committee  followed  no  fixed  or  general  rule,  bat  acted 
arbitrorlljr  in  reference  to  each  and  every  corporation  enjoying  fran- 
chises of  money  valne,  reducing  same  and  only  increasing  the  present 
plaintiff  corporation  without  basis  or  other  rale  of  action  than  the 
arbitrary  will  of  the  committee;  that  as  a  matter  of  fact  said  increase 
is  excessive  in  valne  and  should  be  reduced  to  the  amonnt  originally 
flzed  by  the  Board  of  Assessors  npon  the  movable  property  and 
franchise,  to  the  snm  of  one  million  seven  hundred  and  ninetysix 
thousand  six  handled  and  fifty  dollars. 

That  the  attempted  increase  is  illegal,  nail  and  void,  because  the 
conditions  provided  by  the  law  nnder  which  the  power  of  the  Com- 
mittee on  Revision  or  of  the  City  Connctl  arises  did  not  exist ;  that  nn- 
der Sec.  26  of  the  Revenue  Act,  under  wtaicb  the  committee  acted,  it 
bad  power  to  increase  only  assessments  imperfectly  or  improperly 
made;  that  there  was  no  notice,  allegation  or  pretence  that  the  said 
assessment  was  imperfectly  or  improperly  made ;  that  in  fact  the  val- 
oation  of  the  Board  of  Assessors  was  fixed  after  full  hearing,  in  regular 
form,  in  compliance  with  all  the  requisites  of  the  law.  That  the  said 
attempted  increase  was  nnll  and  void  for  the  reason  that  the  com- 
mittee did  not  comply  with  the  reqnirements  of  Sec.  26,  of  Act  No. 
106  of  1890,  particularly  in  this: 

1.  There  was  no  hearing  or  conference  between  the  committee 
and  the  Board  of  Assessors  in  reference  to  any  contemplated  Increase 
by  the  committee,  whereas  the  law  expressly  provides  that  the  Board 
of  Assessors  shall  be  heard  before  any  increase  in  valuation  can  be 
made  and  reported  by  the  committee. 

2.  The  action  of  the  Committee  of  Revision,  as  well  as  that  of  the 
Common  Council  at  its  meeting  on  the  17th  April,  1893,  at  which  the 
report  of  the  committee  was  received  and  approved,  was  absolutely 
nnll  and  void,  becanee  the  said  committee,  or  the  members  consti- 
tuting the  same,  had  not  qualified  as  required  by  law  for  the  purposes 
of  acting  as  a  Committee  of  Revision  of  Assessments,  and  particularly 
because  the  report  of  the  committee  did  not  contain  the  affidavit  of 
tbe  committee,  or  any  members  of  the  committee,  or  of  a  majority 
of  the  committee.  That  the  failure  on  the  part  of  the  committee  to 
attach  their  special  affidavit  to  the  report  made  to  tbe  council,  as 
required  by  the  twenty-sixth  section  of  Act  No.  106,  and  npon  which 
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report  tbe  council  waa  required  to  act,  either  by  way  of  approval  or 
rejection,  rendered  the  action  taken  absolately  nail  and  void,  and 
the  increaae  referred  to  invalid  and  of  no  effect. 

Plaintiff  therefore  alleges  that  the  increased  aBsesBment  of  ooe 
hundred  thooaand  dollars  on  the  franchise  or  franchises  shoald  be 
canceled  for  the  reason  that  the  same  is  ezcesslTe,  ineqnitable  and 
nninst  on  its  merits,  and,  secondly,  that  in  any  event  the  proceed- 
ings on  the  part  of  the  Committee  of  Revision  and  of  the  City  Coun- 
cil purporting  to  effect  said  increase,  Is  null  and^void^tor  the  reasona 
above  set  forth  and  should  be  so  decreed. 

Plaintiff  declares  that  it  has  paid  the  taxes  of  1698  upon  the  aaaeaa- 
meat  originally  made  by  the  Board  of  AsseBsors,  reserving  the  li^ht 
to  make  the  present  contest  over  the  increase  made.  The  prayer  of 
the  petition  is  that  the  Board  of  Assessors,  the  State  Tax  Collector 
of  the  First  District  and  the  city  of  New  Orleans  be  cited,  and  that 
there  be  judgment  ordering  the  cancellation  of  the  increase  upon  the 
assessment  of  tbe  franchise  attempted  to  be  made  througb  the  Com- 
mittee of  Revision  and  the  City  Council  and  decreeing  the  same  in 
any  event  to  b»  absolutely  null  and  void  for  failure  of  compliance 
with  the  lequiremeate  of  the  law  In  the  premises. 

The  city  of  New  Orleans,  after  pleading  the  general  iaaae,  fcrttieT 
answering,  said  that  it  acted  uuder  the  provisions  of  law  in  increas- 
ing the  plaintiff's  assessment,  because  tbe  assessment  made  by 
the  Board  of  Assessors  was  insufficient  in  amount,  which  fact  was 
within  the  knowledge  of  the  committee  on  budget  and  asseaament, 
and  in  making  the  supplemental  assessment  all  the  forms  of  law  were 
complied  with.  It  prayed  tor  judgment  declaring  tbe  anpplemeatal 
assessment  to  be  valid  and  dismissing  plaintifTs  demand. 

The  other  defendants  for  answer  filed  a  general  denial. 

Judgment  waa  rendered  in  the  District  Court  rejecting  plaiutilt'e 
demand  and  the  plaintiff  has  appealed. 

The  twenty-sixth  section  of  Act  No,  108  of  1890,  referred  to  in  the 
pleadings,  is  aa  follows: 

"All  tax-payers  in  the  parish  of  Orleans  shall  have  the  right  to 
appear  before  a  standing  committee  on  assessments  of  the  City  Coun- 
cil of  New  Orleans  between  the  2lBt  of  March  and  the  10th  day  of 
April,  inclusive,  of  the  year  in  which  the  asBeaamente  are  made,  and 
in  the  parishes  before  tbe  Board  of  Reviewers,  as  provided  for  in  tbia 
act,  during  the  sesalonB  of  eaia  board,  and  be  heard  concerning  tbe 
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dMoripUona  of  tbe  property  listed  and  the  valnation  of  the  ■ame  aa 
aneeaed,  and  they  shall  have  the  right  of  testing  the  correctneea  of 
tbeir  BSflessmeDta  before  coarta  of  jQstice  in  any  procednre  which 
tbe  Conatitotion  and  laws  may  permit,  bot  the  action  to  test  such 
correctness  ahall  be  instltated  on  or  before  the  Ist  day  of  November 
of  the  year  in  which  the  aaaessment  ia  made.  In  all  snita  tor  the  re- 
dqction  of  aaaeaamenta  the  State  Tax  Collectors  of  the  respective 
parishes  aball  be  made  partiea. 

"Theaald  Committee  on  Aaeessmenta  shall  meet  on  tbe  Slat  day  of 
Uarch,  or  if  a  holiday,  then  on  the  next  succeeding  day  not  a  legal 
holiday,  of  each  year,  in  the  city  of  New  Orteana,  to  consider  and 
examine  into  the  applications  of  those  ownera  of  aaaessed  property 
who  believe  the  aeaeaaor'a  valuation  to  be  in  exceae  of  and  beyond 
the  actual  caah  value  of  the  property  aaseaaed.  Said  committee 
shall  determine  upon  said  applications,  bat  their  dntiea  are  confined 
entirely  to  the  queation  of  valuation  and  description,  and  report 
their  action  at  once  to  the  City  Council  for  approval  or  rejection ; 
said  report  to  contain  tbe  affidavit  of  a  majority  of  the  committee 
that  the  valuations  so  fixed  are  the  valnationa  provided  by  law,  and 
decieioDa  hy  the  council  ahall  be  final  unless  set  aside  in  accordance 
with  Art.  203  of  the  Conetitntion.  The  said  Committee  on  As- 
sessments shall  be,  and  are  hereby  empowered,  to  increase  any 
assessment  Imperfectly  or  improperly  made;  provided,  that  before 
said  increase  ia  made  the  tax-payer  be  served  with  notice  to  appear 
before  said  committee  within  three  days  and  show  why  anch  in- 
creased assessment  should  not  be  made,  la  paaaing  upon  any 
application  for  redaction  in  valuation,  and  before  determining  upon 
any  increase  in  valuation,  tbe  Board  of  Aaaessora  must  be  beard  in 
reference  thereto,  and  they  are  expected  to  be  present  at  all  sessiona 
of  tbe  committee.  No  application  to  be  considered  by  the  eaid  com- 
mittee nnleaa  said  application  baa  been  firat  made  to  the  board  and 
refosed.  In  all  caaea  the  action  of  said  committee  to  be  finally 
reported  back  from  tbe  council  to  the  assessors,  not  later  than  tbe 
ISth  of  April,  or  the  revision  to  be  null  and  void." 

On  tbe  6th  of  April,  1898,  the  Committee  on  Asaeaamenta  served 
on  the  plaintiff  a  notice  to  the  following  effect: 

"  You  are  hereby  notified,  purauant  to  the  provisiona  of  Act  No. 
106  of  the  General  Assembly  of  1890,  Sec.  26,  that  thia  committee 
proposea  to  increaae  the  assessment  now  placed  by  the  Board  of 
78' 
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ABsesaora  on  yonr  personal  property  sUiute  In  the  Fifth  Asteac 
ment  District,  and  to  show  canee  on  the  8th  daj  ot  April,  1898,  at 
1 1  A.  M.,  why  the  aaid  increaae  abonld  not  be  made." 

No  notice  of  tbla  proposed  action  appears  to  have  been  eiveD  to 
the  Board  of  AMessors. 

On  the  11th  ot  the  same  month  the  plaintiff  addressed  the  follow 
ing  commnnication  to  the  Uayor  and  Uommon  Oonncil  of  the  city:' 

"  Oentleubm — About  ten  days  ago  the  president  of  the  New  Or- 
leans Oasligbt  Compaay  was  served  with  a  notice  purporting  to  come 
from  the  Oommittee  ou  Revision  of  Assessmente  to  appear  before  it 
and  show  canse  why  the  aeaessment  npon  the  property  of  the  New 
Orleans  Oasligbt  Company  shonld  not  be  increased.  I  appeared 
i>etore  the  committee  protesting  against  any  increase,  and  expiesa- 
ing  my  willingness  to  accept  as  final  the  asBessment  made  hy  tbe 
Board  of  Assessors,  althoagh  even  that  was  higher  than  it  should  be. 

"I  have  not  been  offlctally  advised  of  any  action  on  the  part  ot 
the  committee,  bat  learn  that  the  committee  has  undertaken  to  in- 
crease the  assessment  on  franchise  one  hnndred  thousand  dollan, 
and  that  its  report  is  before  your  honorable  body  for  approval  or  re* 
jection,  as  per  Sec.  26  of  Act  No.  106  of  1890.  I  deem  it  my  duty, 
I>oth,  by  reason  of  my  conviction  of  the  wrong  contemplated  by  ttiia 
increase  ot  assessment,  and  tor  tbe  purpose  of  reserving  the  1^>1 
rights  of  the  New  Orleans  Gaslight  Company,  to  contest  the  same  be- 
fore the  courts,  to  solemnly  and  earnestly  protest  against  this  asseii' 
ment,  and  ask  its  rejection  by  your  honorable  body.  The  Sec.  29 
above  referred  to  gives  your  committee  and  yourself  the  power  to 
increase  an  assessment  'imperfectly  or  improperly  made.'  It  WU 
not  contended  that  there  was  an  imperfect  or  Improper  assessment, 
and  no  investigation  was  had  developing  any  facts  jnstitying  ibe  in- 
crease attempted  by  your  committee.  The  same  is  purely  arbitniiy 
and  withoat  foundation  ot  fact  to  stand  upon.  Aad  your  petitioner 
further  represents  that  it  is  utterly  nnll  and  void  and  illegal,  as  sot 
coming  within  the  power  of  yonr  honorable  body  through  yooi 
committee,  under  the  text  of  the  law,  and  for  other  reasons  whicb 
will  be  doly  urged  if  this  protest  is  unheeded  and  petitioner  com' 
polled  to  resort  to  the  courts  of  law." 

This  commoDication  was  submitted  to  the  City  Council  by  tlie 
Mayor  at  its  session  of  April  the  18th,  and  immediately  referred  to 
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the  Oommittee  on  Bevislon  of  ABrassmenta.  No  fnrtber  notice  or 
actdon  apon  it  seems  to  bkre  been  taken  by  the  ooancU. 

The  conncil  had  in  the  meAntime  held  a  seuion  on  the  11th  of 
April,  at  which  the  "Oomniititee  on  BeviBion  of  AsMuments"  mode 
ft  report  containing  changes  made  by  it  In  the  matter  of  ninety-five 
asseeamenta. 

The  report  having  been  received,  waa  recommitted  to  the  com- 
mittee ander  the  miea. 

On  the  ISth  of  April  the  conncil,  at  its  aession  of  that  date,  took 
np  the  report  of  the  committee,  and  the  aame  waa  as  a  whole 
adopted  without  dlacossion,  a  motion  to  take  np  and  consider 
the  varloas  iteme  of  the  report  separately  having  been  lost. 

The  ch^r  then  Instracted  the  clerk  of  the  conncil  to  deliver  the 
report  of  the  Committee  on  Revialon  of  Assesamenta,  taking  there- 
for the  receipt  of  the  aecretary  of  the  Board  of  Aesesaors,  which  waa 
done,  aa  the  minatea  of  the  proceedings  of  that  day  contain  a 
copy  of  the  receipt  for  the  aame  by  Fendel  Horn,  signing  as 
secretary  of  the  Board  of  Aaaessora. 

The  Board  of  Aaaeaaora  had  held  a  aeaaion  itself  on  the  ISth,  bat 
had  adjonrned  after  having  anthorized  and  directed  Ur.  Fendel 
Horn  to  receive  the  report  from  the  conncil. 

Onr  knowledge  of  what  took  place  at  the  varloae  seaaions  of  the 
"Committee  on  Revision  of  Asaeasments"  is  of  the  moat  meagre 
kind,  and  derived  entirely  from  the  testimony  taken  on  the  trial  of 
this  cose,  the  committee  evidently  not  coasidering  Itself  called  apon 
to  keep  any  record  of  ita  proceedings,  or  to  assign  any  reaaona 
in  making  its  report  to  the  Common  Conncil  as  to  the  evidence  apon 
which  it  acted  or  the  gronnda  apon  which  it  proceeded. 

We  think  it  very  clear  that  the  Board  of  Aaaessora  was  never  offi- 
cially notified  that  the  committee  propoaed  to  increase  or  alter  its 
asaeeament  of  the  plaintiff's  property,  and  called  apon  to  show 
caose,  If  any,  it  had  why  this  shonld  not  be  done,  and  that  the  only 
action  taken  in  the  matter,  so  far  as  the  State  assessors  were  con- 
cerned, was  throagh  informal  desnltory  conversations  with  the  preei- 
dentof  that  board,  or  some  of  ita  members.  The  statute  of  1800 
reqoirea,  both  on  matters  of  redaction  and  of  increase  of  asseaameat, 
that  the  Board  of  Aaaessora  ahoald  be  "  heard  fn  r^erence  thereto" 
tmfore  the  revision  committee  reachea  any  determination  in  the 
premiaes.     We  are  of  the   opinion  that  a   formal  notice,  aach  aa 
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is  glTfln  to  the  individual  tax-payer,  Bfaonld  in  each  case  ot  propoied 
alteration  be  {civen  to  the  Board  of  AuesBors,  and  that  it  is  the  dnty 
of  that  board,  in  each  case,  toniakeareplyinwritinKiS'^^S^'P''i^f 
and  in  detail  Its  views  in  regard  to  the  alteration  and  the  reaaoiu  and 
gronnda  upon  which  these  views  are  baaed ;  that  it  is  the  duty  of  the 
revision  committee  to  receive  and  file  this  answer,  and  after  takiog 
it  in  consideration,  In  connection  with  sacta  other  facta  relative 
to  the  snbject  matter  as  may  be  brooght  before  it,  to  annex  it  to  its 
report,  and  forward  it  to  the  Oommon  Goancil  as  part  of  the  same. 

Knowledge  of  tbe  Board  of  AseeBBors  broaght  to  it  throngh  the 
mere  presence  of  either  all  or  some  o(  its  members  at  sessions  of  the 
committee  is  something  other  and  diftetent  from  tbe  knowledge  ot 
the  board  conveyed  to  it  through  formal  notice.  The  presence  at 
the  board  at  the  meeting  is  suggested  by  the  law  as  a  thing  propetto 
be  done,  but  it  is  not  exacted,  while  notice  is  a  matter  of  obligatloD, 
as  is  the  duty  of  tbe  board  to  reply  to  the  notice. 

We  think  tbe  revision  committee  greatly  erred  in  supposing  itvw 
under  no  obligation  to  keep  a  record  ot  its  proceedings  and  of  the 
evidence  upon  which  it  acted.  It  Is  very  true  the  statute  does  not 
In  terms  order  it  so  to  do,  bnt  the  obligation  to  do  this  results  from 
the  nature  of  the  duty  it  was  performing. 

Any  action  which  tbe  committee  might  take  would  not  he  Snsl- 
Its  work  was  purely  by  way  of  investigation  and  inquiry.  Its  rec* 
ommendatione  had  to  be  submitted  for  rejection  or  approval  to  tbe 
cooncil,  and  it  was  the  conclnsions  reached  by  (be  council,  not  those 
of  the  committee,  which  determined  whether  particular  assessmente 
should  be  changed  or  not.  Tbe  Oommon  Council  was  not  to  be  a  men 
automaton  in  this  matter  and  called  upon  only  to  authenticate  vbaC 
the  committee  bad  done,  but  it  was  expected  itself  to  bring  to  bear 
both  knowledge  and  Judgment  in  the  premises. 

It  is  impoBsible  for  it  to  do  bo  when  tbe  committee  fails  to  commniil- 
cate  to  It  any  of  the  reaBons  and  any  of  tbe  evidence  upon  which  iti 
recommendations  rest,  and  only  forwards  to  the  main  body  concln- 
sions of  its  own  and  not  facts.  We  think  the  report  which  tbe  com- 
mittee  filed  should  have  been  accompanied  by  the  affidavits  of  a  ms- 
jority  of  the  committee  to  the  fact  "  that  the  valuations  fixed  by  it 
are  tbe  valuations  provided  bylaw."  We  see  no  reason  why  adiatiD<:' 
tion  should  be  made  in  this  respect  between  a  report  calling  for  n- 
ductions  of  assessment  and  thoae  calling  for  an  increase.     If  tbe  ottb 
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taken  by  tbe  mambers  of  the  committee  as  members  of  the  conncll 
wu  deemed  a  snfflcient  gaarantee  for  tbe  fidelity  of  their  official 
action  as  committeemen  In  the  case  of  increase,  as  enggested  by  de- 
fendants, it  certainl7  sbonld  neither  be  less  nor  more  so  in  the  mat- 
ter of  redncttons.  Tbe  Oeneral  Assembly  bas  thongbt  proper  to  re- 
qnlre  an  additional  oath,  probably  so  a/e  to  tborongbly  and  forcibly 
impresB  them  with  tbeir  special  and  direct  responeibility  for  tbe 
matters  placed  in  their  charge.  We  tbink  it  intended  this  affidavit 
■boold  be  made  by  the  committeemen  whether  their  report  was  to 
reduce  or  to  Increase  assessments. 

Thoogh  the  Oeneral  Assembly  did  not  find  occasion  to  repeat 
or  reiterate  these  reqnirements  it  is  clearly  and  easily  In- 
ferrible from  the  bext  and  context,  when  construed  together,  that  snch 
was  tbe  legislative  pnrpose  and  latent.  Only  one  single  report  Is 
spoken  of  by  the  statate  and  to  this  single  report  the  affidavit  Is 
ordered  to  be  attached. 

We  took  this  same  view  in  State  vs.  Lochte,  46  An.  1045,  where  an 
argnment  very  similar  to  that  which  is  now  urged  by  defendants 
was  pressed  apon  as.  In  the  absence  of  the  affidavit  and  of  tbe  dec- 
laration certified  to  bya  majority  "  that  the  valnes  as  fixed  by  tbe 
committee  were  those  provided  by  law,"  and  In  the  absence  of  any 
evidence  or  reasons,  tbe  committee  was  free  to  change  arbitrarily  of 
Its  own  will,  or  through  favoritism,  dislike  or  prejudice  such  assess- 
ments as  it  might  select  for  that  purpose.  In  the  case  at  bar  the 
Common  OoancU  without  any  basis  whatsoever,  except  the  bare  re- 
port itself  of  tbe  committee,  fortified  neither  by  affidavit,  certificate, 
declaration,  reasons  ortestimony,  took  op  and  adopted  as  a  whole, 
without  Investigation  or  examination,  so  tar  as  tbeir  proceedings 
show,  ninety-five  alterations  of  ashessment  made  by  the  committee, 
most  of  them  reductions.  Snch  a  condition  of  things  was  not  con- 
templated by  tbe  Oeneral  Assembly.  In  examining  tbe  proceedings 
of  tbe  council  of  tbe  IStb  of  April  we  notice  that  tbe  paper  de- 
livered to  the  secretary  of  tbe  Board  of  Assessors  by  the  clerk  of 
the  council  was  simply  the  report  of  the  Committee  on  Revision  of 
Asaessments,  When  tbe  statute  required  the  action  of  that  committee 
to  be  reported  back  from  the  council  to  the  assessors  not  later  than 
the  18tb  of  April,  It  contemplated  that  thn  action  of  the  council  on 
that  report  should  be  reported  back  as  well  as  tbe  report  Itself.  The 
report  per  te,  as  we  have  said,  has  no  official  force.     The  Oommittee 
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In  lellliiB  the  land  pntlralf  for  oa*b  on  (be  defaulted  oeJIe  for  oontrl button,  tbe 
bank  exhauated  II«  mortgage  claims  on  Ibe  propert;  (tbere  being  no  loan 
■DortBagr),  aod  ihe  parohMer  on  pacing  the  parcbaae  price  bcld  the  propertT 
free  from  mortgage. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  Parish  ot 
West  Feliciana.     Brame,  J. 


8.  MoC.  Lavrramm  Attoroey  for  PlaiDtiff  and  Appellant: 

"  Shares  or  interests  in  banks  and  other  companies  of  commerce  or 
industry  are  considered  as  movables."     C.  C.  466. 

Title  is  acquired  by  prescription  in  three  years  when  poBsession  has 
been  in  ^oad  faith,  except  where  the  thing  be  lost  or  stolen;  in 
ten  years  without  title  or  good  faith.  C.  C.  3472,  3475;  31  An. 
228;  36  An.  779,  781;  42  An.  729. 

In  executory  process  "  impropier  service  or  lack  of  service  "  is  pre- 
scribed by  five  years.  C.  C.  3542,  3543 ;  24  An.  24 ;  33  An.  1043 ; 
28  A'  .  569;  34  An.  209;  39  An.  67;  4  Otto,  6. 

"  The  property  banks  in  Louisiana  furnish  an  exception  to  the  mle 
that  the  creditor  who  holds  nnder  two  mortgages  of  unequal 
rank  on  the  same  property,  and  who  has  caused  the  property  to 
be  sold  to  satisfy  his  junior  mortgage,  can  not  be  allowed  to  sell 
it  a  second  time  to  satisfy  bis  senior  mortgage."  14  An.  237:  15 
An.  630. 

The  Citizens  Bank  issued  no  certificates  of  stock  to  mortgage  stock- 
holders whose  shares  were  not  paid  up,  and  probably  never  will 
be. 

Want  of  actual  seisure  by  the  sheriff  is  cured  by  prescription  of  five 
years.     E^ans  vs.  Pike,  4  Otto,  6. 

It  is  unnecessary  to  hold  a  stockholder  that  he  should  have  been 
given  possession  of  stock,  or  notified  ot  transfer  to  him ;  the  reg- 
istry of  his  name  on  the  stock  book  is  sufficient.  10  Ind.  499;  3 
Woods,  5S;  16  Mass.  94;  22  N.  Y.  561;  47  Iowa,  676;  24  Me.  273; 
64  Cal.  117;  105  U.  S.  217;  Keyser  vs.  Hitz,  133  U.  8.  138. 

Acta  of  ownership  through  a  long  period  of  years,  in  which  that 
ownership  has  not  been  disturbed,  will  estop  the  purchaser  at  a 
Jadicial  sale  from  questioning  it. 

One  who  knowingly  purchases  property  from  which  there  was  danger 
of  eviction  can  not,  nnder  the  law,  and  until  evicted,  refuse  to 
pay  price.     7  An.  94;  VoorhiesC.  C,  Art.  2557. 
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A  pDTcbaeer  wbose  fears  ol  being  diaqnleted  arise  from  a  naked 
point  of  law  will  not  have  relief  tmder  Art.  25S7  C.  C.  Hoclge 
T8.  Moore,  8  Rob.  400. 

The  OitizenB  Bank  of  Lonisiana  coald  sell  stock  of  ita  mortgage 
atocbbolderB  wbo  no  longer  met  the  conditions  required  b;  Uw 
of  atockbolders,  in  sacb  manner  as  it  deemed  best.  Charter  of 
Bank  and  Act  Amendatory.  Acts  of  1836,  approved  Uarch  18; 
Acts  of  1878,  No.  45. 

One  can  not,  in  attacking  the  validity  of  a  jadicial  sale,  elect  to  con- 
sider it  valid  for  that  which  he  considers  advantageoDS,  and 
invalid  as  to  the  rest. 

W.  W.  Leake  Attorney  for  Defendant  and  Appellee : 

A  sale  of  property  nnder  an  order  of  seizure,  after  the  mortgage 
debtor  haa  died  without  making  the  heirs  or  legal  represent- 
atives  parties,  is  an  absolute  nullity.  22  An.  20;  30  An.  84;  31 
An.  372;  26  An.  848;  29  An.  262;  87  An.  866;  41  An.  420. 

The  stock  mortgage  in  favor  of  the  Citizens  Bank  of  Louisiana  does 
not  give  a  pledge.     42  An.  730. 

Prescription,  in  cases  of  nullity  or  rescission  of  an  afpreement,  com- 
mences, In  case  of  error  or  deception,  from  the  day  on  which 
either  was  discovered.     R.  C.  C.  2221;  84  An.  917^  38  An.  772. 

Parol  evidence  is  admissible  to  show  inducement  to  contract.  EeUf 
vs.  Carter,  65  Ark.  119;   17  S.  W.  R.  706. 

TliOB.  J,  Semmet  and  Henry  Denis  submitted  a  brief  on  the  Applica- 
tion for  a  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

NiCHOU^,  C.  J.  On  the  27th  of  February,  1838,  Robert  UcCans- 
land  mortgaged  certain  property  in  the  parish  of  West  Feliciana  to 
secure  two  hundred  shares  of  the  capital  stock  of  the  Citizens  Bank 
of  Louisiana,  to  which  be  had  subscribed. 

He  died  in  1861,  and  his  wife  in  1853. 

McOausland  had  living  in  1879  two  children  and  several  grandchil- 
dren, minors. 

At  a  probate  sale  made  in  the  succession  of  McOausland  iulSaS, 
C.  B.  Chinn  purchased  the  plantation. 
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The  other  property  (excepting  the  Oltlzens  Bank  stock)  was  paHi' 
Honed  in  Jnnd. 

The  defendant,  Irvine,  bought  the  plantation  at  a  asle  made  in  the 
matter  of  the  Bnccession  ot  Chinn,  on  the  IBth  September,  1872. 

Neither  UcCansland  nor  his  heirs  were  called  npon  to  pay  contri- 
bntJong  npon  the  stock  ontil  1878,  when  the  bank  proceeded,  by 
seizure  and  sale,  to  sell  the  ebaree  of  stock  (then  reduced  to  one 
hundred  and  eighty-six  shares,  nnder  the  opeiation  of  the  statute  of 
April,  1863)  belonging  to  McCansland,  and  the  land  mortgaged  to 
aecore  the  same.  McCaasland's  heirs  were  not  cited  or  notified  in 
said  proceedings,  which  were  directed  against  John  F.  Irvine,  the 
present  defendant,  as  being  at  that  time  the  actual  possessor  of  the 
property.  At  the  sale,  Irvine  became,  on  the  15th  of  November, 
1879,  the  purchaser,  for  the  price  of  eight  hundred  and  thirty-five 
dollars. 

In  the  present  soil,  the  bank  alleging  that  Irvine  became  on  the 
date  mentioned  the  owner  by  purchase  at  the  sheriff's  sale  made  in 
the  matter  of  the  Citizens  Bank  ot  Lonisiana  vs.  Robert  McCaosland 
and  John  F.  Irvine,  of  one  hundred  and  eighty-six  shares  of  mort- 
gage stock  of  said  bank,  the  property  of  Robert  McOausland  (de- 
fendant In  said  suit) ,  seized  and  sold  therein ;  that  the  Citizens  Bank 
bad  called  for  the  following  contribations,  to-wit:  two  dollars  per 
share,  payable  on  the  1st  day  of  December  of  each  ot  the  years  1881 
to  1891  inclusive — has  saed  defendant  as  the  owner  of  said  stock  tor 
the  sum  o(  tour  thousand  tour  hundred  dollars  and  interest,  as  an 
amount  due  by  Irvine  for  such  contributions.  Plaintiff  also  prays  for 
the  rect^nition  ot  the  special  mortgage  securing  the  said  shares  of 
stock,  and  for  the  seizure  and  sale  thereof  to  pay  said  contributions, 
reserving  all  Ita  rights  against  defendant  for  the  balance  and  sums 
which  will  hereafter  fall  due  on  said  shares  ot  stock. 

Defendant  pleaded  the  general  issue  and  specially  denied  that  he 
was  a  stockholder,  or  that  he  ever  aesamed  the  liabilities  of  a  stock- 
holder of  the  Citizens  Bank.  He  averred  that  the  pretended  selznre 
and  sole  ot  one  hundred  and  eighty-six  shares  of  mortgage  stock  of 
the  bank  belonging  to  McCansland,  and  the  adjudication  to  him  of 
said  stock  was  an  absolute  nullity,  and  said  pretended  sale  sbooid  be 
annulled,  for  the  reason  that  Robert  McCausland  and  wife  died  many 
years  prior  to  said  pretended  seizure  and  sale  in  1879,  leaving  children 
and  gntDdchildren  in  Louisiana  and  Texas,  and  these  heirs  were 
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never  made  parties,  nor  waa  any  notice  served  on  tbetn;  that 
the  Bherift  never  saw  and  never  had  actaal  posBeesion  ot  the  certifi- 
cates of  stock  belonging  to  McCansland ;  that  possession  o[  raid 
stock  was  never  given  to  defendant,  nor  was  he  ever  notified  of  acy 
transfer  on  the  books  of  plamtifT.  He  avers  that  on  the  day  of  sale, 
November  15,  187S,  and  prior  thereto,  it  was  distinctly  agreed  and 
understood  between  defendant  and  the  aCtomeye  of  the  bank  in  the 
suit  of  the  Citizena  Bank  of  Lonisiona  vb.  Robert  McCanaland  and 
John  F.  Irvine,  actual  poeaesBor  of  the  land,  that  defendant  was  sot 
to  assume  any  of  the  reeponaibilitiea  of  a  stockholder  of  said  bank, 
and  in  bidding  in  aaid  stock  he  was  in  error,  and  deceived  by  the 
representations  and  assurances  of  the  attorneys  representing  the 
bank  insaid  case. 

Defendant  also   pleaded  the  prescription  of  three,  five  and  ten 

Judgment  was  rendered  In  the  District  Court  in  favor  of  the  de- 
fendant. Plaintiff  appealed,  and  specially  pleads  in  this  court  tbe 
prescription  of  three,  five  and  ten  years  to  defendant's  demand  to 
set  aside  the  sale. 

At  the  time  of  the  sale  in  November,  1879,  in  the  proceedings  of 
the  Citizens  Bank  vs.  Robert  McCansland  and  John  F.  Irvine,  tbe 
latter  was  the  owner  of  and  in  possession  of  the  property  which  bad 
been  mortgaged  by  McCausland  to  the  bank  nnder  and  through  tbe 
probate  sales  which  had  been  made,  as  hae  been  stated,  first  in  tbe 
successions  of  McCausland  and  later  in  tbe  succession  of  Chinn. 

The  stock  bad  not  been  sold  at  either  of  these  sales  and  guoadtbat 
stock  Irvine  stood  only  as  tbe  owner  of  and  in  the  possession  of  tbe 
property  which  had  been  mortgt^ed  to  secure  it.  He  had  asBamed 
and  was  under  no  personal  liability  in  regard  to  that  stock  when  be 
bought  the  property  from  the  succession  of  Ohinn. 

On  the  15th  of  November,  1879,  the  date  of  the  sale  made  by  tbe 
bank  under  the  executory  proceedings  referred  to,  the  ownership  of 
the  shares  of  stock  and  that  of  the  real  estate  was  in  different  hands; 
the  heirs  of  McCauslaed  elill  remained  the  ownere  of  the  stock,  hut  tbe 
real  estate  had  by  the  probate  sales  mentioned  become  the  property  of 
and  was  in  the  possession  of  Irvine.  Under  the  spieclsl  legislation 
relative  to  the  Citizens  Bank  the  property,  thongfa  sold,  was,  for  the 
purpose  of  the  enforcement  of  the  rights  of  the  bank,  to  be  dealt  with 
as  if  still  held  by  McCausland,  and  proceedings  nnder  executory  pro- 
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cesB  were  to  be  carried  on  on  that  theory,  regardlesB  of  the  Intermediate 
rales.  Tbie  method  of  proceeding  had  been  granted  by  vay  of  benefit 
or  privilege  to  the  bank,  but  in  the  particular  case  the  privilege 
would  have  been  an  actual  burden,  aa  McCanBland  had  died,  and  to 
liave  made  hie  heirs  parties  would  have  entailed  both  expense  and 
delay.  In  view  of.  tbe  fact  that  the  land  had  been  sold  in  the 
M  Cansland  succession  and  the  heiis  bad  ceased  aclnally  to  have  any 
interest  in  the  property  or  to  be  concerned  in  after  proceedings  re- 
specting it,  tbe  bank,  with  the  consent  of  Irvine,  the  then  owner  and 
poBsesaor,  directed  the  executory  proceedings  which  it  instituted 
agairst  Irvine,  and  contradictorily  with  him  as  the  only  defendant  a 
Bale  took  place  at  which  Irvine  became,  as  we  have  seen,  the  pnr- 
chaser,  for  the  price  of  eight  hundred  and  fifty  dollars  cash. 

Irvine  gave  a  qnaiifled  consent  to  this  proceeding,  evidenced  by 
the  following  endoreement  npon  the  petition  in  the  case : 

"  Service  of  the  within  petition  aud  order  accepted,  notice  and 
citation  waived,  and  I  agree  and  consent  that  executory  process 
issue  without  further  forms,  proceeaes  or  delays,  and  that  the  prop- 
erty mortgaged  may  be  seized  and  sold  on  November  20,  1879. 

(Signed)  "J.  P.  Ikvinh." 

At  this  sale,  not  only  was  the  real  estate  mortgf^ed  sold,  but  with 
it  was  also  sold  one  hundred  and  eighty-six  shares  of  the  capital 
stock  of  the  bank. 

The  terms  of  sale  were  cash,  and  the  value  of  the  entire  property 
otfei  ed  for  sale  was  fixed  by  tbe  appraisers  at  one  thousand  two 
hundred  and  fifty  dollars. 

The  amount  of  the  stock  subscription  of  tbe  McCauslands,  as  re- 
duced, was  eighteen  thousand  six  hundred  dollars.  The  particular 
proceeding  directed  against  Irvine  was  in  enforcement  of  pas'* 
due  calls  on  that  subscription  amounting  to  five  hundred  and  fifty* 
eight  dollars,  with  interest. 

We  are  of  the  opinion  that  Irvine's  obligation,  as  resulting  from 
kU  purchase  of  the  land,  was  limited  to  the  purchase  price. 

There  was,  as  against  the  land,  only  one  single  claim — that  securing 
by  mortgage  the  stock  subscription.  It  is  true  that  simultaneously  with 
the  granting  of  the  ttoek  mortgage,  there  was  granted  a  loan  mortgage 
of  even  date,  to  secure  amounts  which  it  was  assumed  might  possl' 
bly  be  borrowed  by  McCausland,  but  this  mortgage  was  one  of  the 
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tion  tovKTd  the  stock  at  the  time  the  ezecutoiT  proceedings  were 
ttkeo  out  from  what  be  did  toward  the  land;  and  the  position  of  the 
McCauslands  was  also  entirely  different  as  to  the  two.  The  McCana* 
knda  had  the  ownership  of  the  stock  and  a  legal  interest  in  judicial 
proceedings  In  regard  thereto  and  no  ownership  and  no  legal  interest 
in  the  land  and  the  judicial  proceedings  In  respect  to  it.  Irvine,  on 
the  contrary,  had  the  ownership  of  the  land  and  an  interest  in  the 
proceedings  relative  thereto  and  none  whatever  in  regard  to  the  stock. 
The  bank  was  authorized  to  deal  and  was  sate  in  dealing  in  regard  to 
the  land  with  Irvine,  who  was  its  actnal  owner  and  possessor;  bat  the 
bank  and  Irvine  had  no  right  whatever  to  deal  with  each  other  in 
respect  to  the  sale  of  the  stock.  Irvine  as  to  that  stock  was  com- 
pletely a  third  party  and  a  stranger. 

Proceedings  carried  on  contradictorily  with  Irvine  leading  ap  to  a 
sale  were  absolute  nuUities — the  adjudication  conferred  no  title — the 
sale  was  that  of  a  third  person  without  due  process  of  law,  and  the 
stock  remains  to-day  as  it  was  before,  the  property  of  the  McCaus- 
land  heirs.  It  will  not  do  to  say  that  the  McCanslands  will  never 
claim  the  stock — that  It  is  wortblesss — that  It  no  longer  represents  a 
right,  but  exclusively  evidences  a  liability.  We  have  legally  to  deal 
with  the  stock  as  that  of  third  persons,  which  has  been  attempted 
to  be  sold  in  judicial  proceedings  to  which  they  were  not  parties. 

Plaindft  claims  that  Irvine  adheres  to  the  sale  of  the  land  as  made 
under  the  executory  proceedings  and  repudiates  the  sale  of  the 
stock.  It  must  be  >>ome  in  mind  that  at  the  time  of  these  proceed- 
ings Irvine  was  actually  the  owner  of  the  land  and  he  is  its  owner 
now.  The  effect  of  the  sale  under  the  executory  proceeding  as  to 
Irvine  was  not  as  between  the  bank  and  himself  to  give  him  a  new 
title — it  simply  operated  to  clear  off  an  existing  encumbrance 'Upon 
the  property ;  the  proceeding  as  to  its  effect  was  rather  an  extinction 
of  a  mortgage  by  payment  than  a  purchase. 

The  sale  of  the  land  was  legal — the  sale  of  the  stock  illegal — 
Irvine  had  the  right  to  claim  the  benefits  of  the  one  and  to  reject  the 
liabUlties  of  the  other.  We  do  not  think  the  pleas  of  prescription 
filed  by  the  plaintiff  well  founded.  For  the  reasons  herein  assigned  it 
Is  hereby  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  and  the  same  Is  hereby  afSrmed. 

UiLLES,  J.  recused. 
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on  th«  stock,  bat  a  jadgment  recognizing,  contradictorily  witb  him 
ai  a  ttockKolder  and  as  a  purchaaer  of  the  land  under  and  through  ite 
proceedingB  againat  him  in  1879,  a  stock  mortgage  on  that  property. 

The  court  below  and  this  conrl  had  to  pass  npon  and  diepoee  of  the 
whole  of  the  prayer,  not  only  as  to  Irvine's  personal  liability,  bnt  also 
U  to  thig  claimed  stool:  mortgage  on  the  land.  In  disposing  of  each  of 
the  two  claims  reasons  had  to  be  assigned.  When  the  court  rejected 
plaintiff's  prayer  for  a  recognition  of  the  stock  mortgage  on  the  land 
owned  by  l^e  defendant,  it  did  not,  as  coonsel  say,  pass  upon  a  ques- 
tion  not  raised  by  the  pleadings.  In  dealing  with  that  question  we 
had  to  consider  the  claim  in  the  light  in  which  and  under  the  clrcom- 
stances  in  which  it  was  presented  to  the  court.  Under  what  ciicam- 
Btances  was  this  mortgage  claimed  ?  Was  it  under  and  through  pro- 
ceedings against  the  McOansiand  heirs  or  against  Irvine  as  ttrictly  a 
third  pofseasor  of  the  land  holding  no  privity  with  the  asserted 
mortgage  ?  By  no  means.  The  claim  was  advanced  directly  against 
Irvine  himself  as  a  stockholder  and  as  having  as  such  personally  at- 
mmed  the  reversion  of  the  stock  mortgage.  The  whole  theory  of 
plaintifTs  case  is  that  Irvine  is  the  owner  of  the  land  not  under  the 
turn  succession  sales,  but  under  the  sale  made  in  the  executory  pro- 
ceedings of  the  plaintiff  in  1879. 

We  reasoned  as  to  the  existence  of  a  stock  mortgage  from  that 
Btandpoin  presented  by  the  plaintiff  itself,  and  from  it  held  it  to  be 
impossible  for  plaintiff  to  have  sold  the  land  in  the  manner  and  on  the 
terms  it  did  and  lo  still  retain  a  mortgage  on  the  land.  Plaintiff  in 
its  pleadings  and  its  prayer  maintained  that  it  could  do  so.  It  did 
not  ask  the  nnllity  of  the  sale. 

So  far  from  asking  the  nullity  of  the  sale  of  the  plantation  by  it  to 
Irvine,  its  whole  demand  and  prayer  was  based  upon  the  existence 
and  the  legality  of  that  sale.  We  could  not  hojye  decreed  the  nullity 
under  any  'prayer  of  the  •plaintiff,  nor  could  we  do  so  under  defendant's 
pleadings  and  prayer.  Defendant  was  already  the  owner  of  the  prop- 
erty, though  under  a  different  title  derived  through  the  succession 
sales  mentioned.  There  was  no  necessity  for  him  to  ask  for  a  decree 
setting  aside  the  sale  by  the  bank  to  him.  It  would  not  have  been 
to  his  interest  to  do  so,  and  should  the  plaintiff  bring  the  action 
against  him  which  the  brief  bints  at,  he  will,  no  doubt,  vigorously 
oppose  the  action.  The  decree  of  nullity  of  the  eaU  of  the  plant-a- 
tion  which  counsel  suggest  as  that  which  should  have  been  rendered 


1168  8UPEEMK  COUBT  OF  LOUISIANA. 

Dean  A  Cazenavette  TS,  Beck. 

would  bare  been  not  a  decree  under  the  pleading,  but  entire);  oat- 
side  o'  them  and  directly  a^inst  those  of  the  pluntiff  itself. 

We  did  not  intend  to  express  an  opinion  and  we  ezpresaed  do 
opinion  as  to  what  the  rights  of  parties  would  have  been  had  an  ac- 
tion of  a  different  character  from  that  actually  brought  been  insti- 
tuted, nor  what  would  be  those  rights  in  case  of  a  future  action  of  a 
different  character.  Those  matters  are  for  future  adjustment.  We 
intended  to  deal  and  dealt  only  with  the  issues  presented  in  this  par- 
ticular case,  under  its  pleadings  and  prayer.  Those  we  bad  to  die- 
pose  of,  as  we  have  said,  in  their  entirety.  What  we  decide  in  this 
case  are  those  issues — none  other.  Nothing  that  we  have  said  could 
or  Bhould  be  construed  to  go  beyond  this. 

Behearic^  refused. 


NO.  11,896. 
D£AN  &  Cazenavbttb  v8.  Theodore  A.  Beck. 

Where.  peudEDg  n  leaee.  work  has  to  be  done  which  should  have  been  done  prior 
to  the  leaae  In  order  to  pluce  the  buildlog  leofled  In  the  condition  Ed  vhicb  li 
Should  have  been  to  fuiai  the  lessor's  warraaCy,  tbat  It  was  fli  and  appropiiaW 
tor  the  known  use  to  which  It  was  to  be  applied,  the  leasee  baa  a  le^al  I'sht  to  > 
dissolution  or  the  lease. 

Theextentoltbe  work  tobedoneand  the  extent  at  the  Idcodt en  lance  to  be  )uf- 
lered  by  the  leasee  do  not  control  the  rights  ol  the  lessee  as  to  a  dlssolnlloB- 
Tbe  warranty  Is  indlvlsEble. 

APPEAL  from  the  Civil  District  Court,  Pariah  of  Orleans. 
King,  J. 

H.  E.  Upton  and  Lloyd  Po»ey  Attorneys  tor  Plaintiffs  and  Defend' 
ants  in  Reconvention,  Appellees,  cite  C.  C,  Arts.  2692,  2695,  2698, 
1934;  43  An.  817;  6  An.  487;  14  An.  564. 

Denegre  &  Denegre  Attorneys  for  Defendant  and  Appellant,  clt« 
0.  C.  2700,  2697;  9  An.  627;  33  An.  1343;  12  An.  823;  6  An. 379; 
17  An.  321;   11  An.  696;  37  An.  632. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  On  the  3d  of  November,  1890,  the  defendant 
leased  to  the  plaintiffs  for  a  period  of  eleven  months,  commesdi^ 
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on tbe  lit  of  November,  1890,  certain  property  in  the  oity  of  New 
Orleans  tor  tbe  earn  ot  twenty-two  hundred  dollars,  payable  In 
monthly  instalments  of  two  hundred  dollars  each,  represented 
by  promissory  notes  of  the  lessees,  endorsed  by  Fanl  Oonrad. 

The  lessees  took  possession  of  tbe  bnllding,  bnt  after  occupying  It 
for  a  short  time  left  the  same  and  instituted  the  present  suit  tor  a 
dissolation  of  the  lease,  and  claiming  eight  hundred  dollars  as 
actual  and  ten  thousand  dollars  as  exemplary  and  punitive  dam^es 
against  the  defendant. 

Defendant  reslete  the  demand,  and  admitting  that  plaintiffs  have 
paid  tbe  first  month's  rent  reconvenes,  praying  tor  a  judgment;  tor 
two  thousand  dollars  aa  still  due  under  said  lease  and  on  said  notes 
against  tbe  plaintiff  and  Paul  Conrad,  who  on  their  prayer  was  made 
a  party  to  tbe  suit.  The  case  was  tried  by  a  jury,  which  returned  a 
verdict  in  favor  of  the  plaintiffs  for  tbe  snm  ot  one  hundred  dollars, 
and  also  in  their  favor  on  defendant's  reconventlonal  demand.  De- 
fendant appealed. 

Ptaintitfs  allege  that  about  the  let  of  November,  1890,  they  formed 
a  copartnership  with  the  object  and  purpose  of  carrying  on  the 
business  of  warehonsemen ;  that  they  required  tor  said  business  a 
Bultable  building;  that  they  found  what  they  considered  a  suitable 
location  tor  conducting  It,  not  having  before  engaged  in  that 
business,  at  Nob.  59  and  61  Decatur  street,  the  property  of  the 
defendant;  that  they  called  on  him  and  were  by  him  informed  that 
tbe  house  and  premises  were  particularly  fitted,  eminently  proper 
and  tboronghly  safe  tor  said  business;  that  tbe  building  was  so 
strongly  constructed  that  it  could  hear  all  the  weight  of  all  the  goods 
of  any  character  whatever  that  could  be  stored  there ;  that  under 
such  a  statement  and  owing  to  the  sate  appearance  of  the  house,  it 
t>eing  lately  built,  they  rented  tbe  same  and  commenced  business, 
after  fitting  up  the  establishment  with  fumltnre  and  tools  and  eleva- 
tor at  considerable  cost. 

They  aver  that  the  building  and  premises  were  wholly  unfit  and 
dangeroDB  tor  tbe  purpose  and  bueiness  tor  which  they  were  rented 
to  tbem  by  the  defendant,  and  that  be  well  knew  that  it  was  unsafe, 
unsound  and  unfit  both  in  foundation  and  superstructure  for  the 
business,  and  he  falsely  and  purposely  misrepresented  tbe  tacts,  mis- 
leading them  into  the  belief  that  the  premises  were  in  every  respect 
adapted  and  perfect  tor  the  said  businesa  ot  a  warehouse  for  sugar 
74 
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and  molasBea,  and  tbns  by  frand  and  bad  faith  on  the  part  of  dafend- 
aut  they  wero  prevailed  npon  to  enter  into  said  contract  of  leaae. 

That  they  began  bnalnesa  nnder  the  most  favorable  aoepices  and 
with  the  brighteet  proepect  of  aacceas. 

That  after  they  had  received  nine  hundred  Backs  of  rice,  one  hao- 
dred  and  nineteen  hogaheada  of  sngar,  one  thonaand  toor  hnndred 
and  fifty  barrela  of  angar  and  one  thoosand  one  hnndred  and  flttj 
barrels  of  molassea,  weighing  altogether  aboot  one  million  five  haii- 
dred  and  fifteen  thonaand  two  hnndred  and  fifty  ponnda,  over  ooe- 
half  of  which  was  stored  on  the  baaement  floor,  they  were  anddenly 
forced  to  atop  receiving  and  storing  goods  because  the  bnilding 
proved  unable  to  anpport  the  aaid  weight  and  began  to  sink  and  (tive 
way,  and  It  became  at  once  apparent  that  it  was  unfit  and  nsele« 
for  a  warehonse ;  that  in  the  meantime  they  were  obliged  to  refuse 
offers  from  varione  parties  to  store  angar  and  molasaea,  more  than 
BufDcient  to  fill  the  premises,  because  of  the  defective  and  dangeroiu 
condition  of  the  building. 

That  it  got  out  of  level,  and  Its  foundationa  gave  way  owing  to  the 
defective  condition  and  construction  of  the  same,  and  they  were 
obliged  to  discontinue  their  buainesa  altogether;  that  notwithetand- 
Ing  efforta  on  their  part  they  were  unable  to  find  aoy  other  building 
convenient  and  snitable  for  their  business,  and  through  the  maliclons 
and  falae  representationa  of  the  defendant  they  were  deprived  of  the 
means  of  conducting  a  business  which  would  have  been  very  Incra- 
tive  and  would  have  yielded  them  during  the  term  of  the  lease, 
including  the  term  for  which  renewal  had  been  stipulated  therein, 
at  least  ten  thousand  dollars  net. 

That  they  notified  defendant  without  delay  that  they  considered 
the  leaae  null  and  void  by  reason  of  aaid  defects  and  Dnfltness,  and 
that  they  would  vacate  the  premises  and  hold  him  for  damages; 
that  they  had  complied  with  all  their  obligations  under  the  lease, 
having  paid  the  first  month's  rent,  which  they  were  entitled  to  re- 
cover; that  by  reaaoo  of  the  ainking  of  the  building  they  were  com- 
pelled to  notify  all  the  ownera  or  their  agents  of  the  goods  stored 
with  them  to  remove  the  same,  and  they  had  refused  to  pa?  the 
storage  due  at  the  time  on  the  same,  which  amount,  as  well  as  the 
labor  therein,  they  were  entitled  also  to  recover. 

Answering  the  chai^ee  made  in  the  petition,  defendant,  after  de- 
nying generally  all   plalntiS'a  allegationa,  aaya  that  the  premises 
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lented  were  not  imptoper,  nnflt,  unsafe  or  nnBoaod;  that  they  were 
examined  by  the  plaintiffs  before  the  ieaee  was  entered  into,  and  if 
any  damage  or  inconvenience  was  cansed  plaintiffs  it  was  because  of 
tbeir  own  reckless,  negligent  and  improper  nse  of  the  premises. 

That  throngh  some  nnforeseen  event  some  of  the  posts  holding  np 
a  part  of  the  building  sank  a  tew  inches,  but  the  flooring  did  not  fall 
in  or  give  way ;  tbat  immediately  npon  being  notified  of  the  fact  they 
bad  the  proper  repairs  made  with  as  little  inconvenience  as 
possible  to  the  plantiffs  and  all  were  done  and  completed  inside  of 
eight  days.  That  he  offered  to  allow  a  rebate  In  the  reot  for  the 
time  and  space  occupied  while  tbe  repairs  were  going  on,  bnt  plaintiffs 
refused  to  consider  tbe  question  and  claimed  excessive  damages. 

The  qaeetions  we  have  to  decide  are,  first,  whether  the  plaintiffs 
having  leased  tbe  premises  described  in  the  petition  and  taken  poa- 
sessloD  of  the  same  were  justified  in  subsequently  vacating  tbe  build- 
ing under  tbe  c  ire  n  tub  tone  ee  disclosed  la  tbe  record,  repndisting  tbe 
contract  and  claiming  damages  from  defendant,  or  whether  the  latter 
be  entitled  to  rent,  and  if  so,  to  how  much  rent. 

The  plaintiffs  maintain  (and  the  testimony  of  Dean  and  Eer  sus- 
tain tbe  contention)  that  prior  to  leasing  tbe  property  several  inter- 
views took  place  between  tbe  parties  at  which  the  lessor  was  advised 
of  the  businees  npon  which  plaintiffs  were  abont  to  enter,  the  uses 
of  the  building  which  tbey  sought  to  lease  and  tbe  character  of  tbe 
building  needed  for  that  purpose;  that  tbe  defendant  represented  to 
them  that  his  bnilding  would  meet  the  necessities  of  the  case  and 
was  what  tbey  needed ;  tbat  they  entered  into  the  contract  of  lease 
relying  npon  tbe  correctness  of  these  representations,  which  subse- 
quent events  showed  to  be  untrue.  The  defendant  denies  that  any 
SDch  representations  were  made,  bnt  his  own  testimony  is  not  as 
positive  or  emphatic  and  direct  as  it  should  have  been.  The  refer- 
ence made  by  him  prior  to  tbe  lease  of  tbe  storing  capacity  of  the 
Eelly  building,  which  be  evidently  admitted  very  reluctantly  on  cross- 
examination,  indicates  that  tbe  aobject  matter  of  the  capacity  and 
strength  of  bis  own  buildiog  was  under  discussion  and  this  reference 
was  made  clearly  in  Incidental  support  of  the  merits  of  his  own 
building.  Defendant's  answer  contains  a  declaration  that  he  rented 
the  "warehouse"  to  the  plaintiffs,  aud  this  allegation  sustains 
plaintiffs  in  their  position  as  to  tbe  knowledge  of  tbe  defendant  of 
the  contemplated  use  of  tbe  building  aud  its  lease  a»  a  warehouae. 
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Pl^ntlffs  took  possession  of  the  premises  about  the  lOtb  of  Novem- 
ber and  immediately  commenced  business  as  warebonsemen  tor 
sagar,  molaaeee  and  rice.  The  boiiding  was  at  no  time  com- 
pletely filled.  The  precise  distribation  of  what  tbey  did  hsTe 
on  hand  on  the  10th  ot  December  is  shown  neither  by  pl^ntllFs 
nor  detendant;  sugar  and  molasses  are  said  to  have  been  stored  in 
some  places  two  tiers  bigb,  and  in  others  three,  bnt  the  exact  place 
where  this  was  Is  not  disclosed.  The  bnilding  is  a  long  one  with  niae 
supporting  posts  distribnted  lengthwise  throngh  the  centre  and  rest- 
ing on  brick  fonndations  ot  anlform  size  and  character. 

On  the  morning  of  the  10th  ot  December  the  three  back  posts  were 
observed  to  have  settled  considerably,  bringing  down  correspond- 
ingly, the  flooring  with  them  and  the  portion  ot  the  roof  over  them. 
Plaintiffs  at  once  notified  the  defendant  ot  the  sltnation.  Workmen 
were  Immediately  sent  to  the  bnlldi  ig,  nnder  direction  ot  an  architect, 
who  "  prized  np"  and  took  out  the  flooring  near  these  posts,  as  veil 
as  the  posts  themselves.  The  fonndations  on  which  these  three  posts 
rested  were  taken  oat  and  made  deeper  and  broader.  A  portion  of 
the  wall,  which  had  "  balged"  somewhat,  from  the  sinking  of  tbe 
posts,  was  straightened ;  the  posts  were  replaced  and  the  root  raised 
to  its  original  position.  Only  eight  or  nine  days  were  consnmed  in 
this  work,  bnt  plaintiffs  had  made  np  their  mind  to  throw  ap  the 
lease  and  vacate  the  premises.  Owners  ot  the  property  on  storage 
were  called  on  to  withdraw  the  same,  and  as  soon  as  this  was  done 
plaintlfts  left  the  premises,  after  notifying  the  detendant  and  ten- 
dering him  the  keys  ot  the  establishment.  Defendant  refusing  b) 
receive  the  keys,  they  were  left  at  a  corner  store  subject  to  his  or- 
ders. We  may  here  say  that  after  some  delay  detendant  took  the 
keys,  and  In  July  occupied  a  portion  ot  the  building  tor  his  own  pur- 
poses. We  may  also  say  here  that  in  the  meantime  the  defendsot 
unsuccessfnlly  attempted  to  lease  the  boildlog  tor  account  ot  the 
plaintiffs. 

Considerable  testimony  was  taken  in  the  lower  court  as  to  tbe 
weight  a  building  should  be  able  to  bear  per  square  foot  in  order  to 
be  held  and  considered  a  building  proper  and  suitable  tor  warehouse 
purposes,  and  as  to  whether  the  particular  house  leased  to  plaintifls 
came  up  to  the  required  standard.  As  might  be  expected  there  was  t 
difterenca  ot  opinion  on  that  subject.     Tbe  jury  adopted  the  view< 
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ol  the  plaintifls'  witnesseB  od  both  points,  and  we  can  not  aay  they 

It  is  very  certain  that  defendant,  when  he  sent  his  workmen  to  the 
building  atler  the  sinking  spoken  of,  caused  the  lonndations  on 
wblch  the  posts  rested  to  be  made  very  considerably  deeper  and 
broader,  thereby  recognizing  the  neoe»»ity  for  a  change.  This  change 
was  not  confined  to  the  particular  post  under  which  it  Is  claimed  a 
toll  spot,  np  to  that  time  unknown  (occasioned  by  the  existence 
there  at  a  former  time  of  a  weil),  was  discovered,  bat  extended  to 
all  three  ot  the  posts  at  the  back  end  ot  the  bnilding.  There 
WM  some  claim  that  plaintiOs  had  overloaded  the  boildlng,  but  the 
answer  ascribes  the  Blnking,  not  to  this,  bnt  to  an  *'nnforeseeii 
event,"  which  defendant's  testimony  points  ont  as  the  "  soft  spot" 
just  mentioned.  Even  if  the  bnildlng  was  overloaded  beyond  its 
actual  bearing  capacity,  there  is  nothing  to  show  that  it  would  have 
been  overloaded  had  that  capacity  been  np  to  standard  requirements. 

Defendant  claims  that  the  work  called  for  by  the  sinking  of  the 
posts  was  in  the  nature  ot  repairs  and  not  reconstruction;  that  plain- 
tiffs were  pat  to  no  serious  inconvenience,  as  they  were  not  forced 
to  leave  the  boose;  that  the  repairs  worked  an  laterrnptioD  (snch  as 
it  was)  of  plaintiffs'  bosiness  for  only  eight  or  nine  days;  that  the 
bnllding,  except  at  the  particular  place  where  the  sinking  took  place, 
was  stanch  and  strong,  and  that  the  partial  trouble  gave  no  right  to 
■  diseolotion  of  the  lease,  but  at  beat  to  a  reduction  of  rent.  He  re- 
lies particularly  upon  Art.  2700  of  the  Civil  Oode.  The  work  done  in 
this  case  was  work  which  was  necessary  to  have  been  done  prior  to 
the  lease  in  order  to  have  placed  the  building  in  the  condition  in 
which  it  should  have  been,  to  fulfil  defendant's  warranty  that  it  was 
fit  and  appropriate  tor  the  known  use  to  which  It  was  to  be  applied. 
This  warranty  is  indivisible.  Oaffin  vs.  Redon,  6  An.  488.  The  work 
itself  was  a  betterment,  not  mere  repairs,  and  conld  only  be  done  dur- 
ing  the  Uaae,  subject  to  plaintiffs'  legal  rights  In  the  premises.  The 
mles  referred  to  by  the  defendant  are  not  applicable  under  the  con- 
ditions of  this  case.  Defendant  contends  that  plaintiffs  Inspected  the 
bnilding  themselves  prior  to  contracting  and  recognized  in  the  actot 
lease  it  was  In  good  condition. 

The  building  was  a  neio  one — the  condition  referred  to  was  the 
outward  apparent  condition.  The  foundation  nnder  the  posts  which 
gave  way  or  sank  were  hidden   from   view.     It  is  claimed  that 
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the  real  motive  of  the  plaintiffs  in  asking  a  dissolntion  of  the  leua 
is  to  be  fonnd  In  the  f^nre  of  their  bnalneBB  venture  independeatl; 
of  the  bafldinf;.  That  ma?  well  be,  bnt  it  the  clrcnmatances  of  tlie 
case  JaatiBed  an  abandonment  of  the  premiaea,  their  motives  in  ei- 
ercisinR  the  legal  right  do  not  affect  the  eitnation. 

We  think  the  jaiy  erred  in  condemning  the  defendant  to  ^tij 
plaintiffs  one  hnndred  dollars.  If  plaintiffs  have  snffered  an;  dam- 
age In  this  matter  the  proximate  cause  thereof  is  not  dne  to 
the  defendant.  Por  the  reasons  herein  assigned,  it  is  ordered, 
adjudged  and  decreed  that  so  mnch  of  the  verdict  of  the  joi?  u 
coDdemns  the  defendant  to  pa?  the  plaintiffs  one  hnndred  dollan, 
and  the  judgment  of  the  court  below  based  on  said  portion  of  the 
verdict,  be  and  the  same  ia  hereby  ananllBd,  avoided  and  reveraed; 
the  verdict  and  judgment  otherwise  are  hereby  affirmed.  De- 
fendant to  pay  the  costs  of  the  lower  coart,  plaintiffs  and  appelleea 
to  pay  costs  of  appeal. 


No.  11,897. 
E  Bro.  vb.  M.  H.  Kothscbild  &  Co. 


APPEAL  from  the  Civil  District  Court,  Pariah  of  Orleana. 
BifjWoT,  J. 

Lasarua,  Moore  &  Ltiee  Attorneys  for  Pl^ntiffs  and  Appellants. 
Henry  C.  MUler  submitted  a  brief  on  same  side. 

Farrar,  Jonas  &  KrutUchniit  Attorneys  lor  Defendants  and  Ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

HcEneky,  J.  The  plaintiffs  leased  the  bailding  No.  100  Canal 
street  In  the  city  of  New  Orleans  from  the  agents  of  the  owner,  > 
non-resident.  The  agents  were  Robinson  *  Underwood  of  the  dty 
of  New  Orleans. 


NEW  ORLEANS,  MAY,  1894. 


M«;er  A  Bro.  TB.  Kotbacblld  ft  Co. 


The  lease  contained  the  stipulation  that  the  property  coold  not  be 
nibleased  without  the  owner's  consent. 

Pluntills  sne  the  defendants  for  the  price,  npon  an  alleged  verbal 
lease  made  on  lOtb  of  Angnst,  1892,  for  the  unexpired  term  of  their 
leaae  for  the  price  of  five  thousand  two  handred  and  fifty  dollars. 

The  defendant,  M.  H-  Rothschild,  had  negotiated  with  the  attor- 
ney of  A.  Heyer  &  Bro.  for  the  unexpired  term  of  the  lease. 

Security  was  demanded  from  Rothschild,  who  wareither  unable  or 
onwilliDg  to  give  it. 

On  the  10th  of  Angast  ao  agreement  was  reached  by  which  the 
defendant  consented  to  take  the  unexpired  term  by  paying  in 
advance,  with  a  discount  of  eight  per  cent.  He  declined  to  take  the 
premises  after  the  agreement,  hence  this  suit.  The  defendant  denies 
that  there  was  any  valid  contract  of  lease. 

It  is  evident  that  no  valid  lease  could  be  made  without  the  consent 
of  the  original  lessor. 

This  was  never  given.  Underwood,  of  the  firm  of  Robinson  &  Un- 
derwood, emphatically  states  tbat  he  had  declined  to  accept  the 
defendants  as  lessees  without  security,  and  they  were  never  tendered 
as  lessees  with  the  required  security. 

The  attorney  for  A.  Meyer  &  Bro.  proposed  the  names  of  several 
responsible  parties  to  Underwood  and  asked  bim  it  he  would  accept 
tbem  as  security.  He  assented,  but  says  the  security  was  never 
tendered. 

In  reference  to  the  agreement  made  by  the  attorney  with  Rothschild 
about  paying  in  advance,  with  eight  per  cent,  interest  discount,  he 
Bays  tbat  he  has  no  recollection  of  any  such  proposition  having  been 
made  to  bim.  He  is  a  disinterested  witness  and  was  sworn  in  plain- 
tifTs  behalf.  He  being  a  real  estate  agent,  it  is  reasonable  to  suppose 
he  would  have  positJve  knowledge  of  a  factjwblcb  it  was  essential  for 
bim  to  Imow,  in  order  to  give  his  assent  to  the  subleasing  of  the 
premises.  He  says  the  manner  in  which  it  was  brought  to  his  knowl- 
edge before  tbe  10th  of  August  agreement  was  when  he  was  asked 
by  plaintift'B  attorney  It  he  would  not  at  any  time  accept  the  cash, 
if  it  could  be  discounted,  bnt  he  never  mentioned  Rothschild's 
name.  The  question  seems  to  have  been  hypothetical.  It  is  not 
shown  that  Underwood  was  made  acquainted  with  the  note  of  dis- 
count, or  tbat  any  definite  understanding  was  ever  made  with  him 
to  accept  defendants  as  lessees  on  any  particular  condition. 
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As  the  coDsent  of  RoblDSon  &  Underwood,  the  owner's  agents, 
was  essential  to  a  sublease  of  the  premises,  it  is  certain  that  the 
agreement  between  the  attorney  and  defendants  was  without  edect, 
as  this  consent  was  wanting. 

Id  a  brief  opinion  the  District  Judge  says  that  the  verbil 
agreement  between  plaintiff  and  defendant  is  clearly  proved,  bnt 
the  concorrence  of  the  two  wills  was  not  saflBcient  to  Impart  vitality  to 
It  without  the  consent  of  Underwood  &  Robinson,  the  agents  of  the 
original  lessor.  Their  consent  was  essential  to  the  perfection  of  the 
contract  of  lease,  and  that  neither  plaintiff  nor  defendant  conid 
supply  the  missing  link. 

It  does  not  appear  that  Robinson  &  Underwood  were  even  mad« 
acquainted  wltli  the  10th  of  August  agreement.  Underwood  says 
positively  It  was  never  submitted  to  him  for  his  ratification  or  re- 
jection, and  that  he  has  never  consented  to  the  subleasing  of  the 
premises  to  the  defendants. 

Judgment  affirmed. 

Miller,  J.,  having  filed  brief  before  his  appointment  takat  no 
part  in  the  decision. 

Rehearing  rettised. 


No.  11,451. 

ROUAMO  &  OtIBKBIBRO  VS.  THBIB  OBEDITOBS. 

ThelplHOlnR  by  Ihe  luiolTent,  wltbout  iDteot  to  dfltraud.  on  ble  aobadnle  oJaimi 
wblob  do  noteiLat,  add  amounts  whiob  are  to  Home  exteot  exaggerated,  does 
not  ainODntto  atraud  agalaat  other  oredltora  witblntbe  meaatDgot  ths  iniol- 
vent  laws.  Tbe  olaima  ol  theie  orediton  are  mera  Toattert  ot  legal  rlgbt,  lab- 
Ject  to  be  disputed  or  eoutroTerled  Ja  tbe  eoneurto. 

In  on  aoonaatlon  ot  trand  made  against  tbe  InsolTODt,  he  has  tbe  right  to  trial  ij 
Jnry. 

Mooppoaltlon  to  aTolnntarysarrender,  cbarglngtrand.oaD  bellied  alter  tbe  Ujik 
ot  ten  days  next  lollowing  the  meeting  ol  creditors. 

The  maxim  Coaira  noa  vatanttm  afftre  mm  cttrrU  pmeripUo  does  Dot  apply  to  0>* 
presorlpllon  ot  ten  days  tor  Sling  oppositions  to  a  TOtnntary  sarrender. 
11  An.  ee. 

APPEAL  from  the  Oivil  District  Oonrt,  Pariah  of  Orleans. 
3fonro«,  J, 
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E.  H.  MeOaleb,  Jr.,  Attomej'  for  loaolTento  and  Appellants; 

Fnnd  mTiat  be  specially  alleged  and  proved  bejond  donbt.  The 
onoa  is  upon  the  opponent  who  alleges  that  certain  claims  are 
flctitione. 

On  opposition  to  insolvent's  discharge;  when  evidence  Is  admitted, 
nnder  objections,  for  the  purpose  of  showing  ftand,  a  jadge  is 
incompetent,  ratione  materia;,  to  consider  sach  evidence.  Upon 
overmling  the  objection  a  jory  mast  be  impaneled  to  try  the 
opposition.  3  La.  217;  10  La.  348;  18  La.  383,  49fi;  7  An.  268; 
14  An.  616;  1?  An.  85;  9  La.  887. 

DinkeUpiel  <£  Hart  Attorneys  tor  and  Opponents  and  Appellees: 

The  opinion  of  the  court  was  delivered  by 

HcEnbrt,  J.  On  the  28th  December,  1892,  the  plaintiffs  filed  a 
petition,  annexing  thereto  a  scbedale  of  their  affairs,  and  prayed  for 
a  meeting  of  creditors  and  a  discharge  from  their  liabilities.  The 
UBcal  orders  were  granted,  the  meeting  of  creditors  held,  a  syndic 
appointed,  the  Insolvents'  estate  was  adraiDlstered,  and  they  were 
discharged  by  a  vote  in  number  and  amount  from  tbetr  liabilities. 
The  syndic  presented  bis  account  for  the  Snal  distribution  of  the 
assets  Id  the  insolvents'  estate. 

Co  the  20th  Febmary,  1893,  certain  creditors  opposed  the  syndic's 
accoant  and  the  discharge  prayed  for  the  plaintiffs  on  the  following 
groDods : 

1.  That  the  pl^ntiffs  did  not  rec  ive  the  afOimative  votes  cast  at 
the  meeting  of  creditors,  (or  their  discbarge,  of  a  majority  In 
namber  and  amount. 

2.  That  tbe  scfaeduies  herein  filed  by  the  plaintiffs  do  not 
correctly  represent  their  assets  and  liabilities;  that  many  of 
the  names  placed  therein  as  creditors  are  not  creditors,  or  if  credi- 
tors at  all,  for  amonnts  less  than  given  and  voted  for;  that 
the  plaintiffs  have  not  acconnted  for  all  their  assets,  bnt  on  the  con- 
trary have  omitted  a  large  quantity  thereof  from  their  schedules; 
that  a  tew  days  before  tbeir  surrender  the  plaintiffs  purchased  from 
the  N.  O.  Auction  and  Oonunlssion  Co.,  Limited,  one  ot  tbe  opponents, 
lemons  to  the  amount  ot  four  hundred  and  fifty-six  dollars,  and  never 
■cconnted  for  the  lemons  or  the  proceeds  of  their  sale;  that  also, 
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vltbin  a  Bhort  time  before  their  failnre  the  plaintllls  pnrcluued  k 
larse  quantity  of  peannta  of  the  valae  of  one  thooeand  five  himdred 
dollars,  and  never  accounted  for  tliem  or  tbe  proceeds  of  their  sale; 
that  they  also  purchased  from  Selnaheimer  Paper  Company,  of  Cin- 
cinoati,  ander  same  circnmstancee,  a  iarge  quantity  of  paper,  for 
which  tbey  never  accounted. 

8.  That  the  plalatiffs  did  not  keep  proper  books  and  did  not  inrn 
overtbeir  books  to  the  notary  appointed  by  the  court  to  conduct  the 
iosoivent  proceedings. 

4.  OpponentB  oppose  tbe  vote  of  A.  Xiqaee  tor  the  discharfce  ol 
the  plaintiffs  on  the  ground  that  aa  voting  ae  agent  of  a  creditor  he 
bad  no  personal  knowledge  of  tbe  indebtedness. 

5.  The  opponents  oppose  tbe  votes  cast  by  certain  named  cred- 
itors because  they  were  not  creditors  of  the  plaintitfs  tor  the  amoanU 
stated. 

There  was  judgment  in  favor  of  opponents.  Hills  Bros.  &  Co., 
placing  them  on  the  account  as  ordinary  creditors  against  the  cit}:  of 
New  Orleans,  dismissing  its  opposition,  and  as  thas  amended  the 
account  was  approved  and  homologated,  and  the  funds  ordered  dis- 
tribnted  accordingly. 

It  was  "  further  ordered,  adjudged  and  decreed  that  tbe  oppositioD 
of  the  New  Orleans  Auction  and  Commission  Company,  Limited,  and 
others  be  maintained,  and  the  application  tor  the  dischai^e  of  Hie 
insolvents,  Roman  and  Querriero,  is  refused  at  their  cost." 

The  controversy  is  in  relation  to  that  part  of  the  judgment  refniiiig 
to  discharge  the  insolvents. 

It  was  based  on  the  alleged  frauds  of  tbe  insolvents  prior  to  the 
filing  ot  their  petition  and  the  surrender  of  their  property,  in  order 
to  obtain  the  benefit  of  tbe  insolvent  laws. 

The  judgment  does  not  deny  the  claims  of  the  creditors  alleged  h; 
opponents  not  to  be  creditors  ot  the  insolvents,  and  who  voted  tor 
their  discharge. 

The  claims  ot  these  creditors  are  mere  matters  of  legal  right,  (mb- 
ject  to  be  disputed  or  controverted  in  tbe  concurso.  Their  mere 
appearance  on  the  schedule  does  not  amount  to  a  fraud  (gainst  cred- 
itors within  the  meaning  of  the  insolvent  laws.  Montilly  vs.  Ored- 
itors,  18  La.  383. 

The  evidence  does  not  show  tliat  these  creditors  were  placed  od 
the  schedule  with  tbe  intention  of  defrandiog  other  creditors,  nori* 
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there  stay  reason  to  believe  tbat  the  creditors  were  injured  by  tbe 
mere  statement  on  the  schednle  of  the  amount  doe  these  creditors. 
If  the  amonnts  were  not  dne  at  all,  or  some  of  them  exaf^cerated, 
both  of  which  are  alleged,  the  errors  could  have  been  easily  and 
promptly  corrected  in  the  concur  so. 

The  procei  verbal  of  the  notary  showB  that  a  majority  in  number 
and  amount  voted  for  the  diecbai^e  of  the  insolvents. 

The  proces  verbal  makes  a  prima  facie  case  for  them,  and  we  do 
not  think  the  evidence  in  the  record  is  safflciently  convinciuK  to 
destroy  the  effect  of  the  votes  cast  by  the  five  creditors  who  it  is 
alleged  were  not  creditors  for  the  amonnts  stated,  and  the  votes  of 
tbe  twenty-sis  creditors  who  are  alleged  to  he  the  creditors  of  the 
individual  members  of  the  inaolveat  firm. 

The  BpecificatioDS  cootained  in  numbers  two  and  three  are  embraced 
within  the  definition  of  fraud  in  Sees.  1602,  1803  of  the  Revised 
Statntee.  Tbe  frand  fipecifled  in  these  sections  must  be  distinctly 
sod  positively  particnlarizcd  in  tbe  opposition,  and  if  it  be  sustained 
by  proof,  the  insolvent  is  punished  by  being  debarred  forever  from 
the  benefits  of  the  insolvent  laws,  and  incurs  the  penalty  of  imprison- 
ment for  a  term  not  exceeding  three  years. 

Section  1802  of  the  Revised  Statutes  says:  "  Should  any  creditorof 
SD  insolvent  debtor  deem  it  necessary  to  oppose  the  appointment  of 
a  syndic,  or  to  charge  frand  against  the  debtor,  he  shall,  within  the  ten 
days  next  following  the  meeting  of  creditors,  lay  before  the  court  his 
written  opposition,  stating  speciScally  the  several  facts  of  nullity  ot 
tbe  appointment  or  fraud  alleged  against  the  insolvent  debtor. 
Whereupon  the  judge  aball  decide  said  opposition,  and  in  case 
of  accuaatioD  ot  frand,  after  having  received  the  insolvent  debt- 
or's answer,  tbe  court  shall  order  a  jury  to  be  summoned  for  the 
purpose  ot  deciding  on  the  accnsatione." 

Tbe  plaintifts  wero  entitled  to  have  the  accn^tion  of  fraud  made 
against  them  referred  to  a  jnry.  McCloskey  &  Co.  vs.  Ingram,  17 
An.  85;  Besle  vs.  Creditors,  14  An.  622;  Thompson  vs.  Chapman,  7 
An.  268. 

The  opponents  failed  to  charge  fraud  against  the  insolvont  within 
ten  days  after  the  meeting  of  creditors,  as  required  by  Sec. 
1802,  R.  S. 

No  opposition  charging  fraud  to  a  voluntary  surrender  can  be  filed 
after  the  lapse  of  ten  days  next  following  the  meeting  ot  creditors, 
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slthongh  the  creditors  did  not  know  of  the  fraad  complained  of 
within  tbat  time.     Mathews  &  Finley  tb.  Creditors,  11  An.  36. 

In  the  case  cited  the  reaeons  for  ezclndlng  the  maxim  Oontra  non 
patentem  agere  non  ourrit  preacripHo  from  the  application  to  the  ten 
days'  preecriptlOD  for  filing  oppositions  in  Insolvent  proceedings  ue 
fnlly  and  snfflciently  stated. 

It  i«  therefore  ordered,  adjndged  and  decreed  that  the  Judgment 
appealed  from  be  amended  so  as  to  reverse  that  part  of  it  which  re- 
fnaes  to  discharge  the  insolvent  plaintiffs,  and  It  la  now  ordered  thu 
they  be  discharged.  In  all  other  respects  the  jndgment  is  afflnned, 
the  Insolvent's  estate  to  pay  costs. 


Joseph  Fbedbbices  vs.  Illinois  Centbal  Railroad  Ooupant. 

1.  The  poBneBsor  of  lands  or  tonementa  La  not  at  liberty  to  plant  In  them  dangtmt 
tnUrttaiemli,  vhlch  tdbt  aerloualr  injure  troapasaara,  but  be  Is  under  do  dntf  O 
keep  bis  premises  In  a  itft  condaioa  (or  other  persons  than  tboso  vbopi  be  In- 
T I  tea~apd,  con  sequent  ly.  be  Is  not  liable  to  treipaaaera  for  Inlurfes  Ibey  mi; 
receive  from  detects  not  anumating  to  Irapi  In  sacb  premises. 

2.  It  a  person  allows  t  dangeroiu  place  to  exttfon  premiitM  oeeupltd  byJUn,  hevlllbe 
responsible  lor  Injury  caused  (bereby  to  any  otber  person  entarlni  Ibe  prem- 
ises by  Invitation  or  procarement.  express  or  Implied.  Tbe  question  of  Im- 
portance, cben.  Is  wbetber  tbe  place  was  dangerous  jwtc,-  and  was  lis  sllnillon 
sucb  as  to  operate  an  Invitation  to  trespassers  ? 

APPEAL  from  the  Civil  District  Conrt,  Parish  of  Orleans. 
Theard,  J. 

Fenner,  Henderaon   A  Fenner  and   W.  B.  Spencer   Attorneys  (or 

Plaintiff  and  Appellee; 

In  the  exercise  of  a  franchise  to  lay  tracks  npon  a  pnblic  street  or 
highway,  a  railroad  company  owes  to  the  iahabitante  thereon  the 
duty  to  lay  them  in  sach  a  manner  as  to  interfere  as  little  u 
possible  with  their  eqnal  right  to  the  enjoyment  of  the  street  or 
highway,  and  so  as  to  make  the  ose  of  the  highway  at  little  more 
dangerons  or  inconvenient  as  possible. 

Whoever  does  anything  in  or  Immediately  adjacent  to  the  pnblic 
street  calculated  to  attract  children  ot  the  vicinity  into  danger 
which  they  can  not  appreciate,  owes  the  dnty  of  protecting  them 
by  suitably  guarding  tbe  source  of  danger. 
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In  a  salt  for  damogea  (or  U)«  negligent  conatmctlon  of  a  track  acrou 
a  street  of  a  city,  evldeoce  tliat  tbe  track  was  constmcted  In 
accordance  with  plans  and  speciflcationa  famished  bj  the  City 
En^neer  is  irrelevant. 

The  care  and  caution  required  of  a  child  Is  according  to  his  or  her 
matnrity  or  capacity,  to  be  determined  in  each  case  by  the  clr- 
cnmBtaDces  of  the  case.  ' 

Under  the  cLrcnmstances  of  this  case  the  verdict  waa  not  excessive. 

Farrar,  Jonas  A  KrutUchnitt  Attorneys  for  Bosetta  Oravel  Oom- 

pany.  Defendant  and  Appellant: 

DefendaDt  bad  a  right  to  show  that  the  stractnre  In  qnestlon  was 
built  in  accordance  with  the  plan  approved  by  tbe  City  ConncU 
and  the  City  Snrveyor. 

The  Btmctare  complained  of  was  not  nnlawfnl,  and  was  not  danger-  ' 
ons  per  ee. 

The  Btractnre  complained  of  was  in  a  place  where  no  foot  passenger 
had  a  right  to  cross  the  gutter,  and  the  defendant  was  under  no 
obligation  to  make  a  croBsing  for  foot  passengers  where  the  law 
contemplated  that  there  should  be  none. 

On  the  tacts  shown  by  the  plan  and  photographs,  the  structure  was 
not  an  obstmction  to  the  highway  and  was  not  dangerous. 

The  burden  o(  proof  was  on  the  plaintiff  to  show  that  his  child  was 
not  guilty  of  any  negligence  leading  to  ber  injury. 

A  child  7  years  and  7  months  old  is,  by  law,  presumed  to  be  able  to 
take  care  of  itself,  in  so  far  as  its  ability  to  walk  across  a  hewn 
beam  twelve  inches  wide  over  a  ditch  four  feet  wide  is  con- 
cerned. 

The  evidence  shows  that  the  child  in  this  case  could  not  have  been 
injured  except  by  its  own  gross  carelessness  and  negligence. 

Fenner,  Henderson  A  Fenner  and  W.  B.  Spencer  on  Application  for 

a  Rehearing: 

In  tbe  latter  portion  of  its  opinion  it  woald  seem  that  the  court 
deemed  this  a  case  tor  the  application  of  tbe  principles  of  law 
governing  the  right  of  a  man  to  construct  dangerouB  instrument* 
on  bis  own  premiaes,  and  hia  obligations  Co  trespassers  for  in- 
juries which  they  may  receive  from  awb  dangeroua  instruments. 


SUPREME  COURT  OF  LOUISIAHA. 


Fredericks  ya.  Railroad  0 


The  case  of  O'Connor  ts.  R.  R.  Co.,  44  An.  339,  is  cited  u  «- 
tabliBhing  that  "the  poesessor  of  lands  or  tenements  Is  not  it 
liberty  to  plant  In  them  dangerons  instraments  which  ma;  seri- 
oasly  injare  treepasserB;  bnt  he  is  under  no  duty  to  keep  bii 
premiseB  in  a  safe  condition  for  others  than  those  whom  he  in- 
yites;  and,  therefore,  he  is  not  liable  to  treBpaasers  foriDJnriea 
they  may  receive  from  defects  not  amonnting  to  traps  in  Bocb 
premises."  Now,  we  respectfully  snbmit  that  this  case,  and  tbi3 
proposition  of  law,  can  have  no  possible  bearing  upon  the  Inatsnt 
case.  Sorely,  Lonislana  avenne  does  not  belong  to  the  defend- 
ant corporation ;  the  avenne  can  not  i>e  said  to  be  the  defendant's 
private  premises.  The  plaintifTs  child  was  sarely  not  a  tres- 
passer. The  defendant's  obligations  in  this  case  can  not  certaiol; 
be  fairly  measnred  by  those  of  a  man  to  a  trespasser  npon  liis 
own  private  premises. 
With  dne  respect  we  Bnbmit  that  right  here  is  discloaed  the  fonda- 
mental  error  of  the  conrt's  opinion — the  failure  to  reco[rnize  the 
extent  of  the  pnblic'a  right  as  respects  a.  highway,  and  the  cor- 
responding obligation  of  the  defendant  corporation  to  the  public, 
and  especially  to  the  families  of  the  vicinity.  The  principle  for 
which  we  contend  is  tersely  stated  in  the  case  of  the  City  of  In- 
dianapolis va.  Emmelman,  lOSInd.  6S0;  "Whoever  does  any- 
thing in  or  immediately  adjacent  to  the  public  street,  calculated 
to  attract  children  of  the  vicinity  Into  a  danger  whi'ib  they  can 
not  appreciate,  owes  the  dnty  of  protecting  them  by  suitably 
guarding  the  source  of  danger."  It  seems  to  us  plain  that  any 
prudent  man  might  have  foreseen  that  the  children  of  the  neigh- 
borhood would  use  this  cnlvert  as  a  crossing.  It  seems  to  ns 
equally  plain  that  it  ought  to  have  been  manifest  that  this  use 
would  result,  as  it  did,  in  serioas  personal  injury,  and  such  being 
the  case  the  defendant  ought  Co  have  covered  it. 

The  opinion  ot  the  court  was  delivered  by 

WATKiNa,  J.  This  is  an  action  in  damages,  and  the  defendant,  the 
Rosetta  Gravel,  Paving  and  Improvemeot  Company,  is  the  sole 
appellant  from  the  verdict  ot  the  jury  and  the  judgment  ot  the  court 
a  qua  thereon  based,  for  the  sum  ot  fifteen  hundred  dollars — the  Illi- 
nois Central  Railroad  Company  and  the  New  Orleans  Belt  Railroad 
Company  having  been  discharged  from  liability. 
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This  init  is  bronght  b;  the  plointifl  for  the  aae  of  bia  minor  child, 
wbo  BatTored  Berlons  injorlea,  aa  tbe  result  of  a  fall  tbrongh  an  open 
colvert,  part  of  a  awltch  track,  connectinK  tbe  y arda  of  the  defend- 
ant witb  the  main  belt  road  track  on  Louisiana  avenue,  the  aver- 
ment of  the  petition  being  that,  in  the  constractlon  of  this  switch 
track,  the  defeadant  dug  a  deep  trench,  or  excavatton,  on  the  south 
aide  of  said  avenue,  in  order  to  obtain  earth  to  make  an  embankment 
on  which  to  le.y  Ite  track,  and  same  was  permitted  to  remain  open, 
notwithstanding  the  duty  was  imposed  on  tbe  company  to  restore  the 
Btreet  to  its  original  condition. 

The  farther  averment  ia  made  that,  in  tbe  laying  said  switch  track 
from  the  mala  line  to  the  company's  private  yards  in  the  vicinity,  it 
became  necessary  to  lay  it  across  tbe  said  trench  or  ditch,  which  is 
Beveral  feet  deep  and  several  feet  in  width,  and  that  the  place 
where  it  croaaea  thia  ditch  is  near  the  place  where  the  crossing  for 
pedeatriana  ia  conatmcted.  That  tbe  only  crossings  over  that  ditch 
are  such  narrow  plank  walks  as  have  been  placed  over  it  by  the  peo- 
ple Uving  in  the  neighborhood  for  their  own  convenience.  That  this 
switch  track  over  tbe  ditch  ia  laid  on  an  open  culvert  consisting  of 
croaa-ties  of  abont  eight  Inches  In  diameter,  laid  abont  two  feet 
apart  and  at  right  angles  with  tbe  avenue,  the  cnlvert  being  about 
eight  feet  in  length  and  on  a  level  with  tbe  street. 

That  tbe  spaces  between  the  croaa-tlea  ore  not  covered  or  closed, 
and  the  culvert  Is  in  no  way  guarded  or  protected  ao  aa  to  prevent 
children  or  other  persons  from  falling  into  same,  as  they  are  liable 
to  do  in  crossing  from  one  side  of  the  avenue  to  the  other. 

That  said  open  culvert  is  a  dangerous  trap  to  wayfarers  passing 
that  way. 

It  is  alleged  that  on  or  abaut  the  16th  of  September,  1S92,  at  about 
4  o'clock  P.  M.,  plaintiff's  daughter,  a  child  of  aeven  years  and  seven 
months,  left  bis  house  on  the  north  aide  of  Louisiana  avenue,  to  go 
across  tbe  street  to  tbe  home  of  one  of  her  playmates  on  the  south 
Bide  of  tbe  avenue,  as  was  her  custom  to  do;  that  taking  the  most 
direct  route  abe  went  di^onally  across  tbe  street,  and  on  reaching 
tbe  first  place  where  she  could  cross  the  ditch,  she  attempted  to  cross 
over  the  trestle,  tell,  and  striking  against  the  sharp  edge  ot  one  of 
the  cross-ties  received  serious  injury. 

Oronnded  on  this  statement  of  fact,  the  charge  is  made  by  the 
plaintiff  that,  in  the  construction  and  maintenance  of  an  open  cul- 
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Tflit,  over  a  deep  ditch,  on  a  street  in  a  popnloos  part  ot  a  cit;,  in 
close  proximity  to  the  honees  of  the  citizens,  and  in  a  place  fn- 
qnented  by  children  of  all  ages,  and  used  by  them  aa  a  play-ground, 
and  lying  in  their  cnstomary  path  across  the  street,  tbe  defendant 
WBB  gailty  of  gross  negligence,  and  a  wanton  disregard  of  the  equal 
rights  of  every  Inbabltant  therein  to  the  nndistarbed  enjoyment  at 
tbe  street. 

The  only  qnestlon  of  fact  that  tbe  defendant  controverts  ie  that  with 
reference  to  tbe  digging  of  the  trench  and  leaving  it  open,  the  tsct 
being  that  tbe  dltcb  bod  been  dng  by  tbe  city  and  bad  been  in  vte 
by  the  city  as  a  drain  some  time  prior  to  tbe  bnilding  of  tbe  switch 
track,  and  thus  necessitated  the  defendant  to  constmct  tbe  trealle 
over  it. 

This  Is  not  denied,  bnt  admitted  by  the  plaintiff.  Practically  all 
of  the  other  allegations  of  the  petition  are  nndenied. 

Tbe  qnestlon  at  the  tbresbold  is  whether  this  statement  makea  onb 
a  case  of  negligence  on  the  part  of  tbe  defendant. 

The  coansel  for  the  defendant  pats  the  question  tbos:  "Theonl; 
point  of  alleged  negligence  against  the  defendant  ia  that  tbe  spaces 
between  these  broad  cross-ties  ought  to  have  been  filled  in  bo  as  to 
make  a  pasaage-way  over  the  gntter  where  none  waa  intended  by 
law,  and  where  people,  as  a  mle,  bad  no  bneineaa  or  right  to  cioss- 

"  There  are  street  crossings  on  every  street  nt  tbe  crossings.  Tbe 
gatter  In  the  middle  of  the  street  ia  not  a  normal  place  to  cross,  and 
it  is  not  expected  that  anybody  will  cross  there." 

Again:  "There  was  uo  sncb  passage-way  over  this  gutter  at  thii 
poiat  before  this  stmctnre  was  erected.  It  was  not  Intended  that 
there  ever  sboald  be  any  paasage-way  at  this  point.  Our  stractore 
was  not  intended  as  a  passage-way  for  foot  passengers,  and  they  bad 
no  right  to  cross  tbe  street  at  this  point  when  it  was  not  contem- 
plated that  foot  passengers  should  cross. 

"  We  were,  therefore,  under  no  legal  obligation  to  provide  a  sale 
passage-way  over  a  place  where  the  law  provided  none. 

"  If  tbe  defendant  in  this  case  Is  guilty  of  any  negligence,  then 
every  person  who  lays  a  twelve-inch  plank  across  a  gntter  in  the 
city  of  New  Orleans  for  bis  own  convenience,  with  the  conaent  of  tbs 
city,  is  liable  for  negligence  to  any  person  who  andertakes  to  walk 
that  twelve-inch  plank,  and  missing  bis  footing  falls  in." 
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The  CQlverC  in  qaestion  was  a  ditch  or  drain  which  had  been  cod- 
atmcted  by  the  city,  and  had  been  in  use  by  the  city  long  prior  to  the 
time  of  the  conatraction  o(  the  trestle  or  culvert  in  qaeetlon.  That 
ditch  or  drala  is  Jaat  aacb  as  exist  in  all  parts  ot  the  city  (or  like 
parposee.  Tbe  switch  track  tarned  oat  from  Loaislaaa  avenue  in  a 
carve,  crossing  this  ditch  in  the  direction  ot  the  detendant'a  private 
groands.  The  place  oF  the  intersection  ot  tbis  track  with  the  gutter 
was  neither  in  the  street  nor  in  the  crossing  or  foot  path  on  tbe  aide 
ot  the  street.  The  track  was  between  the  two,  and  impeded  tbe 
use  ot  neither  in  any  manner.  To  all  appearances  the  street  waa  left 
just  aa  tree  tor  the  use  ot  vebiclei,  and  the  sidewalk  and  crossing  ot 
the  gattor  just  as  tree  tor  the  use  ot  pedestrians,  as  before  the  de- 
fendant's culvert  waa  constructed  over  this  gutter.  Consequently 
there  is  no  causal  connection  between  the  two — ;he  atruclure  com- 
plained ot  not  being  in  Ihe  street  or  eidewalk  adjacent  lo  the  street. 

On  the  contrary,  the  evidence  shows,  and  the  fact  is,  that  there 
was  a  good  crossing  over  the  gutter,  within  a  few  feet  of  tbis  switch - 
track  crossing,  and  it  was  the  legal  and  commonly  used  toot  path  for 
all  pedeBtriana,  and  tbe  switch  track  did  not  lie  in  tbe  cuatomary  path 
of  pedestrlana  going  across  Lonisiana  avenue.  Therefore  this  atruct- 
ure  could  not  have  been  built  "in  wanton  disregard  o(  the  eqnal 
rights  ot  every  inhabitant  thereon,  to  the  enjoyment  of  tbe  street," 
as  plaintiff  aJleges  it  was. 

The  case  cited  by  the  plaintift  from  Hawkins'  Pleas  6f  the  Crown 
(404)  was  that  Of  digging  a  ditch  in  a  highway,  making  a  hedge  oiier 
it,  or  by  laying  logs  ot  timber  in  it. 

The  case  cited  (rom  Wood  on  Nuisances  (Sec.  258,  266)  19  L-  J. 
C.  P.  195,  is  that  ot  an  nnautborized  excavation  in  or  near  a  highway. 

The  case  cited  from  1  Rorer  on  Railroads  (646)  29  Conn.  434,  Is 
that  of  leaving  impaatable  obatructiont,  or  an  open  culvert  in  a  public 

The  case  cited  from  5  Dillon  (96)  is  that  of  a  railroad  company 
making  an  excavation  in  a  street  and  leaving  it  nngnarded,  whereby 
children  may  be  injured. 

The  case  from  Pierce  on  Railroads  (248)  8  Allen  G60,  ia  that  of  a 
railroad  company  canaing  defects  or  leaving  obstructions  in  a  high- 
way. 

The  case  stated  in  Wasmer  vs.  Railroad  Company,  80  New  York, 
75 
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212,  ia  oDe  ot  the  co^npany  failing  to  place  planking  of  filling  on  the 
fiiae  of  the  rafle  at  a  croasing.     65  N.  Y.  661. 

The  case  of  City  ot  Indianapolis  vs.  Etnmelman,  108  Ind.  530,  was 
that  of  the  city  making  an  excavation  in  a  ttreet,  at  a  place  where  it 
knew  children  living  in  the  vlciaity  were  accnstomed  to  play,  and 
where  they  had  a  right  to  be  at  all  proper  times  without  being 
intradera  on  the  premisea. 

In  our  opinion  neither  of  these  cases  meet  the  requirements  of  this 
case,  becanse  ot  the  fact  that  the  structnre  of  the  defendant  was  not 
boMt  in  Ike  street  or  itdewalk,  and  was  eonstmcted  In  a  good,  sub- 
stantial manner.  There  waa  nothing  in  the  etrocture  within  itself  lo 
tempt  children  to  it,  or  to  induce  them  to  use  it.  In  patting 
a  crossing  over  the  gutter  for  its  use  and  convenience,  the  defendani 
did  no  more  than  the  citizens  residing  in  the  community  did  for  theif 
convenience  and  utility. 

There  are,  doubtless,  similar  gatters  in  all  parts  of  the  city;  and  if 
every  one  who  puts  a  bridge  or  walk  over  one  of  them  for  use 
or  convenience  becomes  liable  for  the  happening  of  any  accident  or 
injury  that  may  occur  to  any  chance  pedestrian  who  may  use  it,  at 
any  time,  a  strange  condition  of  things  would  in  a'l  likelihood  take 
ptace. 

But  the  defendant  did  not  act  capriciously.  .  It  placed  this  culvert 
where  it  did  from  the  sheer  necessity  of  its  situation,  and  in  con- 
structing the  switch  track  aa  it  did,  it  apparently  did  the  best  thing 
tor  the  community  in  not  putting  same  in  either  the  street  or  side- 
waili,  and  thus  avoiding  trespassing  on  the  rights  of  any  one, 
or  disregarding  the  equal  rights  of  every  iuhabitant  ot  the  city 
to  the  undisturbed  enjoyment  of  the  street  and  banquette  as  well  as 
ot  the  crossing. 

In  thus  constructing  this  switch  track  crossing,  the  defendant  did 
not  put  it  "in  a  place  frequented  by  children  of  all  ages,  and  used  bg 
themagaplay-ffround,^'  because  their  play -ground  was  on  a  square  of 
ground  near  by.  This  switch  track  was  not  built  "in  their  (the 
children's)  citstomarn  path  across  the  street,"  because  the  evidence 
shows  and  the  proof  is  that  the  customary  path  ot  children,  as  well 
as  ot  adults,  was  over  the  crossing  near  by — a  covered  and  safe  cross- 
ing ot  the  gutter  established  by  the  city-  Indeed,  the  proof  does  not 
show  that  the  children  ot  the  neighborhood  who  were  accastomed  to 
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usemble  on  tbe  adjacent  square  for  purposes  of  play  bad  ever  been 
acnatomed  to  use  this  switch  track  crossing  at  all.  Od  tbe  contrary, 
we  gatber  from  the  evidence  that  this  crossing  was  rarely  need  in 
this  way  and  the  incident  under  consideration  was  exceptional. 

Evidently  tbis  is  not  such  a  case  as  that  plaintiff's  counsel  cite  from 
Jndaon  vs.  Railroad  Company,  29  Conn.  484,  as  will  appear  from 
tbe  following  extract  from  his  brief,  viz. : 

"  A  railroad  company  constructed  its  roed  across  the  main  street  of 
a  viilsge,  about  a  foot  and  a  half  above  the  Uvel  of  the  ttreet.  The 
street  was  twelve  rods  wide,  with  two  traveled  paths  on  each  side 
of  the  street,  and  an  open  common  between.  Tbe  company  was  re- 
quired by  lt«  cbarter  to  restore  any  highway  intersected,  so  aa  not  to 
impair  Its  uaefnlnesa.  The  company  put  the  two  traveled  tracks  in 
proper  condition  for  passing  with  vehicles,  but  made  no  other  cross- 
ing. About  midtcay  between  the  two  paths  they  constructed  a  culvert 
under  the  timbers  of  the  track  to  let  the  water  accumulating  from 
rains  pass  through,  which  was  left  uncovered.  A  person  walking 
across  the  street  upon  the  railroad  track,  at  a  time  when  the  culvert 
was  filled  with  snow  and  could  not  be  seen,  fell  into  it  and  was  in- 
jared. 

"Held — That  the  railroaj  company  waa  liable  for  the  injury."  In 
their  opinion  the  court  aak :  *'  Why  should  not  tbe  defendants  place 
the  whole  of  the  highway,  as  well  as  a  part  of  it,  in  each  a  condition 
that  it  could  be  safely  and  conveniently  used  by  the  people?  Why 
leave  in  it  anywhere  uncovered  ditches  and  culverts,  so  far  rendering 
it  unsafe  for  foot  people  to  pass  along  or  across  it?" 

As  wiU  appear  from  the  facts  recited  supra  tbis  is  a  very  different 
case. 

Tbe  case  of  McClougbey  vs.  Finney,  37  An.  27,  cited  in  plaintiff's 
brief,  ia  one  of  an  accident  happening  to  a  small  boy  passing  along 
the  banquette  in  front  of  a  feed  store  on  Poydras  street,  in  the  city 
of  New  Orleana,  from  a  sack  of  com  which  fell  from  the  top  of  a  pile 
of  com  that  bad  been  placed  on  tbe  banquette  by  tbe  defendant. 

The  case  of  Railroad  Company  vs.  Stent,  17  Wall.  657,  is  one 
involving  the  condition  and  manapement  of  its  turn-table,  constitnting 
it  a  daugerona  machine. 

In  O'Connor  vs.  Railroad  Company,  44  An.  339,  we  held,  upon  the 
Sxamination  and  citation  of  a  great  many  decisions  and  opinions  of 
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text  writers,  that  the  possessor  of  lands  or  tenements  is  not  at 
liberty  to  plant  in  them  dangerous  inBtmmentB,  which  maj  Berionel; 
injure  IreBpassers;  bnt  he  la  nnder  no  dnby  to  keep  his  premiseain 
a  sate  condition  Cor  others  than  those  whom  he  invites;  and  tbeK- 
fore  be  is  not  liable  to  trespassers  lor  injuries  they  may  receive  fiom 
defects  not  amounting  to  traps  in  such  premises. 

That  WEB  the  case  of  a  little  child  who  had  resorted,  in  company 
with  other  children,  to  the  yards  and  premises  of  the  defendant  Fai 
purposes  of  play,  and  was  injured  by  a  coal  dump  of  peculiar  con- 
struction which  was  left  standing  on  its  track. 

After  quoting  with  approval  from  a  decision  of  the  MaBsacbaeetU 
court — Coombs  vs.  New  Bedford  Co.,  102  Mass.  672 — to  the  effect 
that  "  it  a  person  allows  a  dangerons  place  Ut  exitt  in  premitet  occu- 
pied  by  him,  he  will  be  responsible  for  Injury  caused  thereby  to  any 
other  person  entering  the  premises  by  hig  invitation  or  procuremenl, 
express  or  implied,"  we  made  this  inquiry  in  the  O'Connor  case: 
"  With  reference  to  children  of  tender  years,  It  may  be  conceded 
that  they  proceeded  with  due  care,  but  can  it  be  said  that  the  condi- 
tion of  defendant's  fence  operated  as  an  '  invitation  or  procorement, 
express  or  Implied?'  " 

In  that  case  a  verdict  in  favor  of  plaintiff  was  reversed. 

The  instant  case  is  easily  distinguished  from  tbe  case  of  Wester- 
fleld  vs.  Levis,  43  An.  67,  as  in  that  case  the  negligence  of  tbe  de- 
fendants was  fully  established — they  having  left  a  heavy  iron  roller, 
with  two  mnles  attached  thereto,  unattended  by  a  driver,  on  so 
open,  public  street;  the  mules  not  fastened  and  the  wheels  of  tbe 
roller  unlocked. 

The  petition  in  this  case  alleges  that  tbe  awitcb  traclc  of  the  de- 
fendant was  constructed  "  nnder  and  by  virtue  of  Ordinances  48S4 
and  5822,  C.  S.,"  and  consequently  same  was  authorized.  And  tbe 
petition  further  reclles  that,  in  constructing  and  maintainloji  an 
open  culvert  in  a  deep  ditch  In  a  street  In  a  popnlons  part  of  the 
city — one  dag  or  excavated  by  the  company  in  order  to  obtain  earth 
to  make  an  embankment — the  compaoy  was  guilty  ot  negligence, 
but  this  state  ot  facts  is  not  borne  out  by  the  record,  as  has  been 
already  stated. 

It  is  onr  opinion  that  the  negligence  of  the  company  Is  not  made 
out,  and  that  the  judgment  should  be  reversed. 
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Ic  is  therefore  ordered  and  decreed  that  the  verdict  of  the  Jary 
&ad  the  jailgmeot  thereon  based  be  annulled  and  set  aside  j  and  it  is 
farther  ordered  that  there  be  jadgment  in  favor  of  the  defendant, 
rejecting  the  plaintiff's  demands  in  both  courts. 

Rehearing  refused. 


In  aueh  action,  wben  tlie  rtefenca  Is  BcLf-deatruotlon,  the  burdeu  of  proof  is  on  the 
Iniurer  to  eatatillah  the  suicide,  and  wlien  circumstantial  evidence  only  is  re- 
lied on,  tbe  detcni^e  rails,  udIcbb  the  oircumatances  exclude  with  reBsonalile 
certainty  any  hypothesis  of  death  by  acclrlent  or  by  the  act  of  another, 
miss.  Sets.  ■1156,367:  47  N.  Y.  52:  26An.*D4. 

Ko  sacb  eicluBion  of  any  hypothesis  aave  suicide  can  be  predicated  on  (be  mere 
fact  of  the  dead  body  oC  the  person  insured  found  with  a  mortal  wound  from 
a  gnnsbol,  tbe  discbargod  pistol  wedged  on  the  thumb,  "  aa  It  thrust  in  forci- 
bly," and  there  being  other  circumstances  inconeistent  with  self-deetrucilon. 

APPEAL  from  the  Civil  District  Court,  Parlab  of  Orleans. 
Ellis,  J. 

A.  H.  Leonard  and  Morris  Markg  Attorneys  for  Plaintiff  and  Appel- 
lant: 

Where  the  dead  body  of  an  insured  is  found  under  such  circumetances 
and  with  such  injuries,  that  death  may  have  resulted  from  necli- 
gence,  accident,  homicide  or  saicide,  the  presumption  is  against 
snidde  as  contrary  to  the  general  conduct  of  mankind  and  a 
gross  moral  turpitude.  May  on  Insurance,  p.  459,  Sec.  325;  47 
N.Y.52;  Gnardian  Ins.  Co.  vs.  Hogan,  50  111.  35;  127  U.  S.  667. 
The  burden  of  proof  is  on  an  insurance  company  when  it  alleges 
that  deceased  committed  suicide,  and  the  evidence  must  exclude 
all  other  reasonable  hypotheses.  Circumstantial  evidence  which 
does  not  exclude  all  other  reasonable  hypotheses  proves  nothing. 
26  An.  405,  Philipps  vs.  La.  Eq.  Co,;  142  U.  S.  691,  Home  Bene- 
fit Ass'n  vs.  Sai-gent;  85  N.  Y.  317,  Penfold  vs.  Universal  Life 
Insurance   Co  ;    20  F.  R.   662,    Edwards   vs.   Travelers'  Insur- 
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ance  Co. ;  47  N.  Y.  62,  Mallory  vs.  Insurance  Co. ;  30  Hun.  N.Y. 
5S6,  Oermain  vs.  Brooklyn  Lite  Ins.  Go. ;  9  S.  W.  R.  812,  Mutual 
Life  Ins.  Co.  vs.  Davies;  16  S.  W.  R.  723,  Accident  Ins.  Co.  vs. 
Bennett-,  Am.  Digest  1890,  p.  2046,  No.  497;  Am.  Dtgeat  1881, 
p.  2S99,  No.  451;  29  P.  R.  198,  Keels  vs.  Mataal  Res.  FandLi[« 
AsB'n;  47  P.  R.  272,  Ingersoll  vs.  K.  G.  C;  127  U.  3.667, 
Travelers'  Ins.  Co.  vs.  McConkey. 

Inquests  are  not  admissible  as  evidence  of  causes  of  death.  UayoD 
Insurance,  p.  705,  Note  4;  Ooldschmidt  vs.  Mutual  Life  Idp.  Co., 
7  N.  E.  R.,  407;  U.  S.  Life  Ins.  Co.  vs.  Kielgaat,  26  III.  App. 
567;  Am.  Digest  1869,  p.  2033,  No.  406;  Neblock  Matnal  Benefit 
Societies,  p.  210,  Sec.  176;  Mut.  Life  Ins.  Co.  vs.  Schmidt, Obio, 
S  Am.  Law  K.  629;  Cook  vs.  Stand.  Life  and  Ace.  Ins.  Co.,47N. 
W.  E.  568. 

Plaintiff  is  not  estopped  by  the  statements  made  in  "proofs  of  eUim." 
She  may  show,  and  has  shown,  that  such  statements  were  erro- 
neous. Home  Benefit  Aea'n  vs.  Sargent,  142  U.  S.  698-9;  35  F. 
R.  35,  Am.  and  Eng.  Bncy.  Law,  Vol.  13,  p.  657;  Note  4,  "Stste- 
ment  of  Physician;  "  94  U.  S.  496;  26  Til.  App.  667;  47  F.  R. 
272,  Am.  Digest  1889,  p.  2033,  No.  406. 


DinkeUpiel  &  Hart  attorneys  for  Defendant  and  Appellee: 
Where,  under  a  policy  of  insurance,  which  is  a  conditional  contract 
of  indemnity,  proofs  of  losa  must  set  up  specifically  and  cate- 
gorically the  date,  circumstances,  and  cause  of  death,  etc.,  and 
proofs  of  loss  are  made  in  conformity  with  said  contract,  no  eoit 
will  be  allowed  to  be  instituted,  much  less  legally  prosecuted,  by 
attempting  to  show  facts  at  the  time  the  case  is  tried,  andfortbe 
first  time,  which  are  substantially  at  variance  with  the  prooFs 
of  loss  furnished  tj  the  insurer.  Cook  on  Life  Insurance  and 
authorities  there  cited;  Mrs.  Campbell  vs.  Charter  Oak  Fire  and 
Marine  Insurance  Company,  10  Allen,  pp.  112,  11  i  et  Kq. 
A  policy  of  insurance  with  a  clause  in  the  contract  to  the  effect  that 
if  the  assured  die  by  his  own  hand,  sane  or  iusane,  and  in  ewe 
of  death  by  suicide  the  company  agrees  to  pay  the  net  reserve 
of  the  amount  due  on  said  policy  is  reasonable  and  legal;  the 
courts  will  maintain  said  contracts.  Bigelow  vs.  Berkshire  Life 
Ins.  Co.,  98  U.  8.   284;    Pierce  vs.  Travelers  Life  Ins.  Co.,  31 
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Wis.  889;  Gogorzo  vs.  Knicker  oeker  Life  Ins.  Co.,  65  N.  Y. 
237;  Chapman  tb.  Republic  ILife  Ins.  Co.,  6  Bissel),  238;  Mrs. 
Anna  Boie  vs.  Mass.  Life  Ins.  Co.,  Court  of  Appeals  for  the 
Parish  of  Orleans,  Opinion  No.  284. 

The  opinion  of  the  court  was  delivered  by    , 

MiLLEK,  J.  The  plaintitT  sues  on  a  policy  of  insurance  issned 
by  the  defendant  on  the  life  of  her  husband.  The  defence  is,  the 
hnsband  committed  suicide,  and  the  policy  exclndes  liability  in  cases 
of  self-destruction,  sane  or  Insane.  The  jury  found  for  the  defend- 
ant and  plaintiff  appeals  from  the  judgment  on  the  verdict. 

The  proofs  of  loss  tnrnished  the  company,  t.  e.,  statements  of  the 
undertaker,  physician,  agent  and  friend,  as  well  ae  the  coroner's  in- 
quest, stated  enicide  as  the  caase  of  death.  The  defendant  offering 
these  proofs  insisted  plaintiff  was  bonnd  by  them,  that  is,  defendant 
objected  t?  any  testimony  contradicting  these  proofs.  The  court 
admitted  the  testimony.  It  is  to  be  observed  at  the  outset,  the 
cause  of  death  in  this  case  is  purely  a  matter  of  opinion.  There  is  no 
lestimony  whatever  on  the  subject,  except  the  fact  the  inaured  was 
found  dead  from  a  mortal  gunshot  wound,  with  a  pistol  wedged  ia 
the  bend  of  his  thumb,  and  the  body  ao  disposed,  as  will  be  discussed 
in  another  place,  as  to  suggest  inferences  entirely  consistent  with 
accidental  death  or  at  least  not  of  a  character  to  exclude  every  sup- 
posit  OD  but  suicide.  If  opinions  of  witnesses  as  to  the  cause  of 
death  are  to  be  accepted  as  conclusive,  contained  iu  statements 
which  the  company  exacts  under  their  policy,  it  is  a  harsh  applica- 
tion of  the  supposed  rule  as  to  the  etTect  of  such  atatementa.  In  our 
opinion,  neither  reason  nor  authority  support  the  contention  of  the 
company  iu  this  respect.  We  think  the  proofs  of  death  were  ad- 
missible to  be  weighed  by  the  jury  with  other  testimony  adminis- 
tered. Such  was  the  ruling  of  the  lower  court  and  we  sustain  it.  See 
Home  Association  vs.  Sargent,  142  V.  S.  699;  Company  vs.  Newton, 
22  Wall,  p.  S6;  28  An.  404.  The  authorities,  perhaps,  do  not  go  the 
full  length  here  afQrmed,  but  they  tend  to  give  the  proofs  of  death 
admisaibility,  bnt  certainly  do  not  assert  their  conclusiveness. 
The  better  opinion  is  the  insurer  is  not  estopped  by  the  proof. 
Bliss  Life  Insurance,  Sec.  265. 

The  discusaioD  on  the  point  that  suicide  should  be  regarded  aa 
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proceeding  from  insanity,  and  not  bar  recovery,  even  thi 
policy  stipulated  no  recovery  in  cases  of  self-destraction, 
ended,  as  life  policies  now  usnally,  we  believe,  contain  what 
as  the  "sane  or  Insane"  clause,  i.  «.,  no  recovery  in 
suicide,  sane  or  insane.     That  clause  is  In  this  policy. 

But  still,  notwithstanding  the  sane  or  insane  clause,  tc 
recovery  on  this  policy  it  must  appear  the  deceased  took 
In  this  case  the  testimony,  mainly  the  mute  witneBS  of 
body,  is  all  on  which  the  company  relies,  besides  the  Btatem< 
proof  of  loss  from  those  who  were  possessed  of  no  knowlei 
that  afforded  by  the  body  of  the  deceased.  Th  re  li  in  the 
mass  of  what  is  termed  ej:pert  testimony.  It  of  course  cc 
theories  as  to  the  cause  of  the  death.  The  testimony  ia  of  t 
testify  fiom  their  experience  in  the  use  of  firearms  and  fi 
Bicians  who  draw  their  inferences  from  the  ^nshot  wound, 
tion  of  the  body  and  nther  circumstances.  The  admissibilil 
teBtimony  is  at  best  doubtful.  Bliss  on  Life  Insurance,  S 
379.  The  court  at  laBt  must  determine  the  basis  and  potency  o 
theories  arising  from  all  the  facts.  These  facts  are  r  The  bo 
with  the  wound  from  a  gunshot  causing  death,  the  dischai^ 
wedged,  or  as  if  it  had  been  forced  on  the  thamb  of  the  ri) 
the  body  leclining  on  the  sofa  as  of  one  sleeping,  the  left  ai 
on  the  breast,  the  right  leg  crossed  on  the  left,  the  bead  in 
position  of  one  in  repose,  and  there  being  no  evidence  of  i 
vulsive  movement,  if  we  correctly  translate  the  technii 
"jactitation,"  used  by  the  physicians  who  testify.  The  p 
"  tightly  wedged  "  to  the  thumb  so  aa  to  reqaire  force  to  ri 
The  question  is  whether  these  appearances  point  to  suicic 
exclusion  of  any  other  cause?  Why  not,  with  equal  potency 
dental  death  or  death  by  the  hand  of  another? 

Dr.  Gray,  who  was  one  of  those  who  gave  a  statement  al 
tributing  the  death  to  suicide,  seems  to  have  changed  hia  opln 
testiftes : 

"  I  was  first  led  to  believe  it  was  suicide  from  the  fact 
body  was  dead  and  the  pistol  was  on  his  hand,  but  the  fact  i 
in  a  previous  answer  (vis. :  that  thumb  was  thrust  through 
pistol  and  tightly  wedged  as  if  it  had  been  thrust  in  forci 
force  necessary  to  draw  the  thumb  from  the  guard,  the  al 
any  evidence  of  jactitation,  or  of  having  been  any,  as  shawi 
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precise  manner  in  which  the  body  laid,  with  arma  folded,  the  legs 
crossed  at  ankles  as  in  a  person  sleeping,  have  raised  doubts  in  my 
mind  aa  to  how  his  death  did  occur,  whether  by  his  own  hand,  or  by 
that  of  another."  The  testimony  at  others  processing  to  be  esperts 
M  to  the  handling  of  firearms  and  the  causes  of  this  death  reaches  a 
coDclosion  different  from  that  of  Dr.  Qray.  We  think,  giving  all  due 
eflect  to  the  expert  testimony,  it  is  at  least  fair  to  say  it  does  not 
establish  the  suicide. 

In  any  consideration  of  the  cause  of  the  death  weight  is  due  to  the 
condition  of  the  deceased  in  life,  t.  e.,  his  domestic  relations,  his 
means,  his  health  and  the  state  of  his  mind.  It  is  human  experience 
that  the  motive  prompting  self-destru;;tion  is  to  be  sought, 
sod  nsnatly  found,  in  domestic  unbappine  s,  ill  health,  financial 
troables  or  insanity.  In  this  case  no  such  causes  are  exhibited 
by  the  record.  Tbs  deceased  was  fortunate  in  business,  had  a  wife 
and  children  to  whom  he  was  attached,  and  with  whom  he  was 
happy.  He  parted  with  them  on  the  day  of  his  death  in  the  best  of 
spirits,  and  the  shock  of  his  death  came  a  few  hours  later.  No  physi- 
cal malady  or  mental  disturbance  or  financial  trouble  existed  to  fur- 
nish any  cause  for  taking  his  life. 

In  this  condition  of  the  record  there  is  no  adequate  bisis  to  refer 
tbe  death.to  the  intentional  act  of  the  deceased.  If  ihere  are  indica- 
tions that  point  to  suicide,  ther3  are  other  features  not  consistent 
with  that  theory.  When,  as  in  this  case,  circumstantial  ev.dence  alone 
is  relied  on  to  establish  suicide,  it  is  at  least  within  bounds  to  say 
tbe  evidence  must  be  of  a  character  to  exclude  with  reasonable  cer- 
tainly any  other  cause  of  death.  If  the  evidence  falls  short  of  this 
exaction  the  suicide  is  not  proved.  The  fact  of  death  remains,  and 
that  casts  the  liability  on  the  company  insuring  against  deafi ;  with 
the  excepted  case  of  self-destruction  which  the  co.rpany  tails  to  es- 
tablish. This  appreciation  of  the  evidence  and  of  the  burden  of  proof 
constrains  ns  to  set  aside  the  verdict  and  judgment  of  the  lower  court 
in  favor  of  the  defendant.  Bliss  on  Lite  Insurance,  Sees,  368,  367; 
47N.  Y.  62;  26  An.  404. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
01  the  lower  cour.  be  avoided  and  reversed  and  that  plaintiff  do  have 
and  recover  from  defendant  five  thousand  dollars  with  legal  interest, 
and  that  appellees  pay  costs. 

Rehearing  refused.  ' 
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claimed  tbKt  on«  ot  three  who  acted  as  jary  commlBsioner  had 
vacated  bis  office  by  accepting  tbe  positioD  ot  depaty  Bberiff,  that  per- 
sons other  than  the  commieBioDera  saggested  names  and  participated 
in  (he  drawing,  and  that  all  the  names  of  the  jnry  drawn  for  tbe  term 
were  not  in  the  box  when  tbe  grand  jnry  was  selected  by  whom  tbe 
indictment  was  fonnd.  Oar  examination  has  not  impressed  as  witb 
tbe  force  of  Chose  grounds,  bnt  it  ie  enongh  in  our  view  to  dispose  of 
the  motion  to  quash,  that  the  law  requires  that  it  Bbould  have  been 
made  earlier.  Tbe  defendant  was  in  castody  on  tbe  charge  of  mnrder 
wbea  and  before  the  term  of  court  begun;  tbe  connael  wbo  made 
the  motion  had  been  employed  on  the  preliminary  examination  and 
all  the  facts  relied  on  to  eustaiD  tbe  motion  to  quasb  were  known  to 
counsel  before  the  indictment  found  on  tbe  22d  March,  1891;  the 
term  commencing  on  the  19th ;  the  defendant  arraigned  on  the  22d 
and  tbe  the  motion  to  qnash  not  filed  until  the  30th  of  tbe  month. 
Tbe  requirement  of  the  law,  that  motion  to  quash  for  supposed  de- 
fects in  drawing  the  juries,  shall  be  made  on  the  first  day  of  the 
term,  is  to  secure  the  prompt  administration  of  justice  and  witb  that 
view  to  prevent  tbe  holding  back  of  motiooB  of  this  character  pre- 
venting alleged  irregnlarities  easily  corrected  without  serious  delay 
or  expense,  if  made  at  the  heginniog  ot  the  term.  If  the  statute 
should  be  relaxed  when  the  Indictment  is  found  after  the  term,  as 
was  the  cose  here,  altbongb  tbe  accused  was  in  custody  and  repre- 
sented by  conneel,  cognizant  ot  all  the  facts  on  which  the  motion  to 
quash  tbe  venire  was  baeed,  still  the  motion  should  not  have  been 
delayed  until  the  30th  March,  ten  days  after  the  term  began  and  the 
day  fixed  for  the  trial.  In  any  view  we  hold  that  to  be  too  late. 
We.are  tortiSed  in  this  view  too  by  the  absence  of  any  fraud  practised 
on  tbe  accused  or  wrong  that  conld  arise  from  the  alleged  defect  in 
drawing  the  jury.  Act  No.  44  of  1877,  Sees.  10  and  11;  31  An.  369,  94; 
5  An.  342. 

Another  bill,  the  Becond,  is  to  tbe  refusal  of  the  court  to  permit 
the  propounding  to  Jurore  od  their  voir  dire  the  question  as  to 
whether  they  woald  follow  the  instructions  in  the  contingency  ot  a 
charge  as  to  circumstantial  evidence.  Hypothetical  questions  bow 
the  jury  would  or  wonld  not  be  influenced  in  certain  supposed  condi- 
tions ot  the  testimony  are  calculated  to  mislead  and  confnse  jurors, 
and  to  ask  the  juror  whether  he  would  respect  the  instructions  of 
tbe  court  is  certainly  out  of  the  usual  course.     In  this  case  while  the 


Dael  penned 
tial  evidence 
e  defendioL 

to  close  th« 

0  tsBtimonj. 
91. 

that  a  dreu 
led  belonged 
The  defend- 
to  ebow  the 
le  crime  vu 
ne  that  wu 
i  dre«8  some 
against  tbe 

1  the  Blsined 
is  ni^ed  by 

.e  tbe  welgbt 
e  stains,  bpt 
poees  ot  tbe 
ig  to  the  io- 

ether.  One, 
[e  to  appoint 
«Be,  wbetber 
b;  affldaTitt 
a  tbe  eesrch 
son  atter.tbe 
I,  was  foand, 
Ht  the  dreu 
Bd,  a  wItneM 
some  ot  tbe 
defence  wa< 
Bwiy  discoT- 
leceased  ww 
;her  rea  peels 
d.  We  haTe 
;  defendant's 
i  proposition 


NEW  ORLEANS,  MAY,  1894. 


(0  give  a  new  trial,  or  practically  the  aame  thing,  to  appoint  the  ez- 
pertB  aCter  the  trial,  is  inadmisBible.  The  time  to  appoint  experta,  it 
deemed  neceseary,  waa  while  the  trial  waa  in  progreaa,  and  that  was 
the  time  for  offering  the  teatimony  suggested  in  the  rule  for  new 
trial.  The  materiality  of  that  teatimony  should,  we  think,  have 
■Dggested  itself  when  the  State's  teatimony  on  this  branch  of  the 
case  was  being  given  to  the  Jnry.  The  testimony  claimed  to  he  newly 
discovered,  tended  to  repel  that  of  the  State  as  to  the  dreaa  and  the 
criminating  stains.  The  witnesees  snggeated  in  tbe  rule  for  new  trial 
were  at  hand,  some  of  them  In  coort,  had  testifled,  bat  not  in  regard 
to  dress  or  stains,  because  not  asked,  and  aa  to  thoae  witneaaea  not 
present,  the  court  would  doubtless  have  compelled  their  attendance. 
Under  theae  circumstancea,  we  can  not,  on  the  ground  of  surprise  or 
doe  diligence  or  any  other  gronnd,  sanction  the  opening  of  the  case. 
The  showing  for  tbe  new  trial  Is  not,  in  our  view,  sufficient,  and 
there  is  no  groand,  after  trial  and  verdict,  to  appoint  experts  for 
obtaining  and  reporiing  Information  with  a  view  to  another  trial. 
We  think  there  is  no  merit  in  the  sixtb  and  eigbth  exceptions. 

From  an  early  period  the  law  has  provided  that  standing  mute 
shall  be  no  bar  to  the  trial  of  the  accused.  In  such  case  tbe  court  is 
directed  to  enter  the  plea  of  not  guilty  (Revised  Statutes,  Sec.  996). 
In  this  case  tbe  plea  was  made  by  counsel  for  tbe  accused,  bnt  waa 
entered  of  coarse  under  the  direction  of  the  court.  It  ia  not  easy  tn 
appreciate  that  the  plea  entered  necessarily  under  tbe  eye  and  sanc- 
tion of  tbe  court  is  vitiated  because  made  through  counsel.  If  the 
priaoner  does  not  plead,  tbe  court  is  to  order  the  plea  to  be  entered. 
He  does  not  plead  in  this  case,  and  therefore  the  court  in  effect 
directs  the  plea  to  be  entered.  Utile  per  inutile  non  vitiatur  would 
aeem  to  apply  to  the  circumstance  that  the  counsel  pleads,  when  if 
the  counsel  had  not  spoken  at  all  the  court  would  have  caused  the 
plea  to  he  entered.  Beaides,  in  the  argument  on  the  rale  for  trial 
the  bill  recites  the  judge  stated  be  bad  ordered  the  plea  to  be  entered 
of  his  own  motion,  and  be  then,  t.  e.  on  tliis  argument,  directed  tbe 
minotee  amended  so  as  to  state  the  facta.  The  minatea  were  amended 
accordingly,  and  to  this  the  defendant  took  a  bill  of  exception,  as 
well  as  to  the  refusal  of  the  court  to  bear  testimony  that  the  minutes 
were  correct  as  tbey  etand,  t.  e.  stating  the  plea  by  counsel  of 
the  accused.  Tbe  right  of  the  court  to  order  an  amendment  ot  the 
minutes  so  as  to  conform  to  the  facts  and  show  this  performance  of 
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tlvotioii  of  tlie  pLuDtatlon.  a  part  ot  vhicli  is  her  pnraplier- 
lusband  liavlng  the  maDiigcmpnt  of  tlie  entire  plantulion  for 
B  well  as  for  I1I9  wire     Civil  Code.  Arts.  2333.  23»,  2.m\  IV 

R.  lat. 

and  [or  nllcged  advances  to  ind  debts  palJ  for  such  partner- 
iie  hl3  copartner  for  spcclflc  sums,  liui  only  fur  a  aettlemeiil 


APPEAL  from  the  Civil  District  Coarl,  Parish  ot  Orleans. 
BighloT,  J. 

On  Motion  to  Dismiss. 
F.  C.  Zackarie  ag&iaet  the  motion. 

The  Judgment  allowing  this  proceeding  in  forma  pauperis  was  ren- 
dered contradictorily  with  the  defendant  in  the  District  Conrt, 
and  he  having  neither  appealed  not-  excepted  thereto  can  not 
urge  objections  thereto  by  a  motion  to  dismiee  the  appeal. 

The  granting  of  an  application  10  proceed  in  forma  pauperis  lies  with 
the  District  Judge.     33  An.  423. 

Applications  to  so  proceed  can  be  made  and  granted  at  any  stage 
of  the  proceedings  in  the  lower  conrt.  Eng.  and  Am.  Ency.  of 
Law,  Vol.  8,  p.  548;  IMd.,  Vol.  4,  pp.  325,  310. 

The  right  is  guaranteed  under  Magna  Charta  XLVII  and  XLVI  and 
nnder  Loulaiana  Constitntion,  1879,  Art.  11. 

Ubi  jus,   ibi  remedium,  lex  semper  dabit  remedium.     Brown's  Legal 
Maxims,  8th  Ed.,  p.  191;  2  Ld.  Raymond,  963,  1 
the  civil  law. 

Although  the  right  to  proceed  in  forma  pauperis  in  < 

most  be  given  by  express  statute,  yet  in  chancery  it  is  afforded 
on  principles  of  abstract  equity.  Eng.  and  Am.  Ency.,  Vol.  8, 
pp.  544,  545,  and  authorities  in  note. 

The  courts  of  Louisiana  are  coarts  of  equity  as  well  as  of  law, 
and  will  give  relief  wherever  a  chancellor  in  equity  can  and  will 
givd.  Henoen'S  Digest,  Vol.  1,  pp.  479  and  480,  tit.  Equity ;  7 
An.  498;  11  An.  572;  15  An.  409,  506;  2  Howard  (U.  S.),  318; 
2  Cranch,  191;  4  B.  83. 
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Reddlck  It.  Wmte. 

Oar  Btatate  in  pFohlbiting  the  Sling  ot  unstamped  docameDU  ia  not 
any  more  prohibitory  than  the  Eagliah  law  on  tbe  Bame  subject, 
and  'yet  tinder  Ibat  law,  in  admiralty  and  equity,  UDBtamped 
documents  are  allowed.  Pritchard's  Admiralty  Big.,  Vol.  1, 
442,  tit.  Stamps,  SecB.  22S,  2m,  231,  232,  378. 

O.f  THE  Merits. 
Same  CounBel  tor  PlalQtifT  and  Appellant: 

Prescription  liberandi  causa  is  to  be  construed  stricti  juris. 

The  prescription  under  Art.  3358,  E,  C.  C,  and  tbe  amendatory  Act 
78  of  1888,  does  not  apply  to  tbe  debts  of  one  co-obligor  paid  bj 
his  joint  obligor.  12  R.  149;  2  An.  636,  780;  10  An.  395;  U 
An.  493;  24  An.  200;  28  An.  181;  BiBhop  on  Statutory  Crimes, 
pp.  227  and  246;  Bacon's  Rule;  8  Smith  (Penn.),443;  Dwu. 
Stat.,  2d  Ed.  621;  Smith's  Const.  Stat.  172;  7  Carr  and  P.  444; 
6  lb.  369,  726,  446;  U  Irs.  477;  10  Vt.  587;  9  Carr  and  P.  486; 
44  Mich.  617;  38  Iowa,  321;  84  N.  Y.  665;  71  N.  Y.  481;  29 
Mich.  50;  1  East  P.  C.  187,  188;  18  Ala.  415;  2  Ev.  D.  268;  " 
B.  and  C.  596;  23  Law  Times  Rep.  155;  28  L.  and  Eq.;  5  Biog. 
N.  C.  185. 

The  preBcriptions  of  one  and  five  years  do  not  apply  to  tbe  ume, 
but  only  the  ten  years  prescription  for  personal  actions.  Stm» 
Louisiana  authorities  as  above. 

A  judgment,  to  have  the  authority  ot  res  adjudicaia  and  the  effect  o( 
estoppel,  must  be  for  tbe  same  cause  of  action,  tor  tbe  m»« 
thing,  between  the  same  persons,  on  the  same  quality.  Bonvici'i 
Diet.,  verba  Res  judicata.  "  A  judgment  for  or  against  two  or 
more  joint  parties  ordinarily  determines  nothing  as  to  their  re- 
spective rights  and  liabilities  as  against  each  other  in  tfaeitowo 
subsequent  controversy."  Black  on  Judgments,  Vol-  2,  Sac.  599l 
73  Mo.  145;  39  Am.  Rep.  489;  36  Ala.  312;  73  Am.Dec.lflli 
34  Kan.  122;  8  Pac.  Rep.  263;  28N.  J.Eq.71;  18  Ohio  St.  412; 
28  Ind  378;  Eng.  and  Am.  Law  Ency.,Vol.  21,  p.  152;  46  Hod. 
N.Y.;  lGa.200;  44  Am.  Dec.  638;  95N.Y.212;  37  Minn.  49. 

tn  sales  ot  land  which  contain  no  stipulation  for  interest,  tbe  poi' 
chaser  is  liable  for  interest  from  the  day  he  takes  poMeeaioD, 
especially  it  he  receives  rents  and  profits.  Eng.  and  Am.  Encj- 
of  Law,  Vol.  2,  p.  395.     All  debts  in  Louisiana  bear  interest  st 
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the  rate  of  flye  per  cent,  from  the  time  thej'  become  due.  R.  S., 
Sec.  1188. 
"  Whenever  money  has  been  received  by  a  party  which  ex  xquo  et 
bono  he  ongbt  to  refnnd,  interest  follows  as  a  matter  of  coarse." 
05  U.  S.  644;  O.  O.  1932,  2984;  19  L.  431;  8  R.  13;  1  An.  265; 
3  Ad.  338;  13  Ad.  353. 

The  interest  of  the  husband  administering  the  paraphernal  property 
of  his  wife,  as  head  of  the  community,  is  that  of  a  usntmctuary. 
10  B.  47;  6  An.  636;  Dnranton,  Vol.  14,  p.  106;  Delvinconrt  and 
Proudhon,  cited  hy  Toniller,  Vol.  12,  p.  133;  R.  C.  C.  640; 
Prondhoa,  Traitfi  dee  Droits  d'Usnfpnits,  torn.  I,  Ed.  1836,  p.  340, 
Sec.  279,  p.  342;  lb.,  torn.  Ill,  p.  674,  Sees.  1767,  1768. 

And  as  encb  on  paying  debts  of  a  co-obligor  Is  subrogated  to  all 
the  rights  of  the  co-obligor's  creditor.  Proudhon,  Traits  dee 
Droit  d'Usnfmit,  tom.  IV,  p.  89,  Sec.  1407,  Ed.  1836;  Demo- 
lombe,  Traits  des  Contrats,  tom.  IV,  pp.  517,  618,  663;  Moarlon. 
p.  464;  Gauthier,  366;  Larombi&re,  tom.  Ill,  Art.  1261;  No.  44, 
Sec.  670;  2  R.  424;  5  An.  500;  9  An.  247;  R.  C.  0.,  Art.  2161, 
Sec.  8;  14  An.  663;  Hennen's  Dig.,  Payment,  II,  Vol.  2,  p.  1164; 
16  An.  705. 

The  buaband,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to 
administer  the  paraphernal  property  of  his  wife.  B.  G.  C,  Art. 
2386;  14  An.  282;  18  An.  103;  6R.41;  18  An.  189;  20  An.  208; 
21  Ad.  846;  33  An.  160;  Merlin,  Kdpert.  de  la  Jar.,  tom.  '^2,  p. 
275,  par.  3. 

When  accounts  are  complicated  and  need  intricate  calculations,  the 
Supreme  Court  will  remand  the  case  to  have  them  adjnsted  and 
audited  in  the  lower  court.  6  An.  192;  31  An.  532;  34  An. 1218; 
36  An.  351. 

The  two  spouses  and  the  commanity  constitute  three  separate  enti- 
ties, or  Stres  moraur,  having  each  their  separate,  distinct  rela- 
tions to  each  other.     6  An.  636. 

A  debt  owed  by  one  person  to  another  does  not  become  a  partner- 
ship debt,  by  the  creditor  and  debtor  afterward  forming  a  part- 
Dorship,  and  the  creditor  may  sne  the  debtor  therefor  before  the 
settlement  of  the  partnership.     2  An.  218;  6  An.  682. 

The  cases  cited  in  4  R.  440;  10  M.  433,  and  Story  on  Partnership,  are 
cases  of  partnership  debts  paid  by  individual  partners,  and  the 
doctrine  therein  does  not  apply  here. 
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In  cafiea  where  the  debt  is  an  individual  and  not  a  partnership  debt, 
the  partner  paying  the  debt  of  the  other  may  recovei  before  i 
settlement  of  the  partnersbip.  Eog.  and  Am.  Ency.  of  Uw, 
Vol.  17,  pp.  1267,  12S8,  1259  and  cases  there  cited,  particniulf 
6  Ala.  129;  4  Ala.  225;  38  III.  538:  10  Allen,  429;  10  lova,  224; 
16  Johns.  (N.  Y.)  160;  62  Mich.  133. 


E.  Hotoard  McCaleb  Attorney  for  Defendant  and  Appellee: 

Where  the  fruits  and  revenaes  of  a  wife's  paraphernal  property  wen 
pat  into  a  copartnerablp,  of  which  she  was  a  member,  with  tfae 
authorization  of  ber  bueband,  and  where  the  husband  ivae  ui 
employ^  of  anch  partnership,  he  can  not  snbBequentiy  claim  that 
these  fmitB  and  revenues  were  under  his  dominion  and  control, 
as  head  and  master  of  tbe  community.  14  An.  68;  26  An.  640; 
14  An.  211;  42  An.  786. 

Where  the  hnsband  acta  as  agent  of  a  partnership,  of  which  his  v\k 
Is  a  member,  be  can  not  be  cocsidered  as  administering  b«i 
property  put  into  such  partnership,  in  bis  capacity  as  bead  uid 
master  of  the  community,  and,  as  such,  entitled  to  the  fruits  tod 
reveoues.  A  husband  may  act  as  his  wife's  agent,  in  the  ad- 
ministration  of  ber  paraphernalia,  with  or  withont  a  wtitt«D 
power  of  attorney,  and  without  depriving  het  of  her  administra- 
tion.    33  An.  160;  2  An.  890;  17La.  421. 

The  property  of  a  euccession,  when  received  by  the  wife,  is  para- 
phernal, which  she  may  administer  without  the  consent  of  ber 
baeband,  and  in  the  administration  ot  which  she  needs  not  xt 
authorization. 

Flaintiil's  claim,  if  any  he  ever  had,  which  is  denied,  is  prescribed 
(1)  by  ten  years  (R.  O.  C.  3544)  ;  (2)  by  five  years  (3540). 
("A  silence  of  five  years  in  the  settlement  of  partnership  ac- 
counts will  bar  any  claim  for  a  balance.")  (17  An.  28)— and 
(3)  by  three  years.     Act  No.  78  of  1888. 

"An  agent's  right  ot  action  upon  an  account  for  moneys  advanced  is 
barred  by  the  lapse  of  three  years.     16  An.  224. 

A  partner  can  not  sue  his  copartner  for  spiecific  snms,  bnt  only  (or 
a  settlement  of  the  partnership  and  for  tbe  balance  found  doe 
on  such  settlement.  Story  on  Partnership,  Sees.  217,  219 e(«?.; 
4  Rob.  445;   10  M.  433;  H.  D.  " Partnership,"  IV.  (b),I*o9.1 
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).  White. 

"A  Boit  for  a  specific  snm  can  not  be  con- 
r  a  settlement,  even  where  there  la  a  prayer  for 

Mead  vs.  Carry,  8  N.  S.  281. 
itition  determines  the  character  of  the  action. 
b.  109;  5  Rob.  132;  10  An.  657;  16  An.  298;  20 
pearing  from  the  prayer  ot  the  petition  in  this 
(r  sues  defendant  for  a  specific  snm,  and  not  for 
f  the  partnership  of  Reddick  &  White,  defend- 
,  Bled  in  limine  HtU,  should  have  been  snstained 
smlaaed,  reserving  to  either  partner  the  right  to 
ittlement. 

ui  not  sne  for  the  settlement  ot  a  partnership 
te  was  a  member.  C.  P.  107;  2  La.  67;  17  An. 
tner  has  the  inherent  right  to  sue  his  or  her  co- 
rtnersfaip  settlement.  Where  a  married  woman 
Dosent  o(  her  husband,  a  member  of  a  copart- 
I  the  rigbt  to  sne  her  copartner  for  a  settlement 
d's  authorization,  or,  In  case  ot  his  refusal,  with 
3.     26  An.  646. 


On  Motion  to  Dibhisb. 
conrt  was  delivered  by 

lotion  to  dismiss  in  tbls  case  Is  on  the  ground 
is  not  stamped  as  required  by  Sec.  1  ot  Act  No. 

ms  that  under  the  order  ot  the  lower  court  the 
n/orma  pauperis,  dispensing  him  from  stamping 
)  aware  of  no  legislation  that  authorizes  this 
h  the  stamping  of  the  record  as  a  preliminary  to 
use.  The  appellant  refers  to  the  dtspenaation 
by  courts  of  equity  to  the  poor  litigant  and  in- 
ibserve  the  same  rule.  But  our  courts  are  coo- 
tion  on  this  subject.  That  legiBlatiou  is  to  pro- 
maintain  the  Judiciary  by  stamps  to  be  paid  for 
aflSzed  to  all  papers  filed  or  nsed  in  the  courts, 
appeal.  The  State  is  exempted  from  costs  on 
e  that  In  its  own  courts  the  aoverelga  pays  no 
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The  dt^  psTB  none  in  advance  in  criminal  cases  by  statntory  exemp- 
tion, and  there  m&y  be  other  exemptions  by  statnte.  The  ezempUoni 
illnstrate  the  rale  that  all  litigants  most  obierre  the  law  requiring 
stamps  in  legal  proceedings.  It  Is  claimed  that  the  eleventh  uticie 
of  the  Bill  ot  Rights  of  the  State  Oonstitntion  declaring  tbat  the 
courts  are  open  to  all  entitles  the  appellant  in  forma  paup«rtato 
file  the  record  withont  stamps.  The  same  Constitution  provides  lot 
stamps  to  be  paid  b3r  litigants  as  the  revenne  of  the  State  for  aap- 
porting  the  conrts.  If  under  Article  11  of  the  Bill  of  Rlgbutbe 
courts  are  to  be  open  without  costs  to  the  class  of  litigants  wbo 
claim  privileges  as  poor  litigants — on  the  same  principle  it  mlgbt  be 
claimed  there  was  no  authoritjr  under  the  Bill  of  Rights  to  exact  taj 
stamps.  We  think  the  right  ot  all  to  appeal  to  the  courts  lot  tbe 
redress  of  grievances  is  subject  to  the  limitation  in  the  Gonetitntion 
itself,  that  fees  shall  be  paid  In  the  form  of  stamps.  We  And  do 
warrant  in  the  Oonstitntion  or  in  our  legislation  to  dispenss  tbe 
appellant  from  stamping  the  record,  and  we  can  not  snppljr  an  ex- 
ception when  the  law-giver  has  made  none.  Constitntion,  Art.  145; 
Act  No.  186  of  1880,  Sec.  1,  par.  45,  Sec.  10,  22. 

In  33d  An,  226,  an  application  was  made  to  this  court  to  compel 
the  lower  court  to  send  up  the  record  without  the  stamps  on  t!i« 
gronnd  of  the  poverty  of  the  litigant.  This  court,  withont  pasdng 
on  the  question  of  exemption  ot  the  litigant  from  costs,  referred  tbe 
applicant  to  the  lower  court.  The  case  decides  nothing  except  the 
application  must  be  made  primarily  to  the  lower  conrt.  In  this  ewe 
that  application  was  made  and  the  laane  now  Is  presented  to  this 
court,  whether  It  can  entertain  this  appeal  on  an  unstamped  record. 
In  our  opinion  we  can  not,  but  in  view  of  appellant's  application  to 
the  lower  court,  and  by  reason  of  its  order,  we  think  the  appellaot 
should  be  allowed  an  opportunity  to  stamp  the  record  if  be  desires  to 
submit  hie  case  for  decision. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be 
dismissed  at  the  appellant's  cost,  unless  within  ten  days  he  place  tbe 
requisite  stamps  on  tbe  record  of  appeal. 

On  thb  Mebtts. 
MiLLEB,  J.     The  plaintiff  alleging  that  his  wife,  inheriting  ■  plan- 
tation, sold  a  portion  to  defendant  and  formed  a  partnership  witb 
him  for  the  cultivation  of  the  property ;  that  In  defendant's  porcbaae 
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he  aaaomed  as  part  of  the  price  one-half  ot  certain  debts  of  tbe 
wite,  agreeing  in  the  partnership  articles  that  the  proOts  of  the  plan- 
tation should  be  applied  to  p&y  these  debts,  and  as  to  an^  resldne 
left  unpaid  tbe  defendant  shonld  be  bound  for  his  part.  The  pl^n- 
tiff  alleges  that  he  administered  bis  wife's  share  of  the  partnership 
property,  made  payments  ont  of  the  profits  of  tbe  debts  stipulated 
lo  be  paid,  and  also  advanced  his  own  funds  for  those  pajrmente,  as 
well  as  for  other  partnership  debts ;  that  defendant's  share  of  the 
profits  was  insnfficient  to  pay  the  half  of  tbe  debts  he  had  as- 
gamed  and  his  part  of  the  partnership  debts,  and  that  be  is  indebted 
to  tbe  extent  of  plaintiff's  payment  of  that  part  of  tbe  debts  for 
which  defendant  was  liable.  Tbe  suit  Is  to  recover  that  indebtedness. 
Tbe  defendant  pleaded  tbe  prescription  ot  one,  three  and  five 
fears;  tbe  exceptions  were  answered,  denying  that  plaintiff  admin- 
istered his  wife's  share  ot  tbe  partnership  property ;  bence  had  no 
claims  for  payments  made  with  her  funds,  i.  e.  arising  from  her 
share  of  the  partnership  property,  or  that  plaintiff  ever  advanced 
his  own  fnnds  for  the  partnership.  The  plaintiff 's  wife  Intervened, 
jolDlng  the  defendant  in  controverting  tbe  asserted  liability  of 
defendant.     The  judgment  was  for  him  aivl  plaintiff  appeals. 

When  the  partnership  was  formed  in  1878  tbe  plaintiff's  wife  was 
largely  Indebted,  for  part  of  which  indebtedness  the  plantation  was 
mortgaged.  Tbe  defendant  in  purchasing  part  of  the  plantation 
agreed  to  pay  as  part  of  tbe  price  one-half  ot  the  wife's  indebted- 
ness, tbe  half  being  fixed  at  fonr  thousand  nine  hundred  and  eight 
dollars.  The  partnership  agreement  proposed  that  all  tbe  revenues 
■derived  from  tbe  cultivation  of  tbe  property  shonld  be  applied 
to  pay  tbe  wife's  indebtedness  subsisting  at  tbe  date  tbe  partnership 
was  formed ;  that  tbe  defendant  was  to  be  bound  for  one  ■  bait  of  any 
amonnt  left  unpaid,  and  there  were  the  usual  stipulations  for  the 
equal  division  of  partnership  profits  and  debts.  Tbe  plaintiff  man- 
aged the  property,  attended  to  tbe  cultivation,  shipment  ot  tbe 
crops,  and  received  and  applied  the  proceeds.  The  crops  appear  to 
have  been  meagre.  The  funds  realized  from  their  sate  seem  to  have 
been  applied  in  payment  on  tbe  mortgage  debt  and  expenses  ot  the 
plantation,  andat  the  close  of  the  partnership  in  1883  a  large  portion  of 
the  debts  expected  to  be  discharged  from  the  crops  remained  unpaid. 
We  have  been  unable  to  determine  from  tbe  record  tbe  contention 
of  plaintiff  that  he  paid  tbe  debts  ot  tbe  partnership  to  tbe  extent  of 
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becoming  a  creditor  ot  the  defendant  for  four  tbonsand  loar  fanndnd 
and  thirty  dollars,  the  amoant  for  which  judgment  is  claimed.  Tbe 
petition  refers  to  the  account  annexed.  We  Snd  an  acoonnt  of  ctopa 
and  payments,  another  headed  Black'a  notes,  and  a  mass  ot  testi- 
mony referring  to  dlsbatsements  for  the  partnership.  Fiom  ill 
these  we  can  not  ascertain  how  tbe  plaintifF  makes  op  the  amonotlie 
claims  nor  how  it  is  supported.  The  record  famishes  no  basis  on 
which  the  pecuniary  relations  of  the  parties  can  be  adjusted,  and 
hence  determining  the  legal  questions,  we  will  remand  the  case. 

The  law  presumes  the  paraphernal  property  of  tbe  wife  to  be 
under  the  husband's  administration,  and  when  thus  administered  tbe 
fruits  belong  to  bim.     CItU  Code,  Arts.  2388,  2886,  2386. 

The  defendant  denies  that  the  husband  so  administered,  and  Is 
this  the  wife,  in  her  intervention,  concurs  with  defendant.  To  sup- 
port their  contentions  both  rely  on  the  fact  that  the  plaintiff  wu 
paid  for  his  services  in  managing  the  plantation,  and  it  is  claimed  he 
was  a  mere  laborer  for  the  partnership.  We  think  the  argo- 
ment  of  defendant  on  this  point  misconceives  the  tact  as  well 
as  the  legal  relations  arising  out  of  the  fact.  The  partner- 
ship agreement  stipulated  three  buudred  dollars  per  annum  shoDld 
be  allowed  for  labor;  that  is,  all  the  labnr  required.  It  wu 
tbia  three  hundred  dollars  plaintiff  was  paid,  or  rather  reserved  for 
himaulf  out  of  the  partnership  revenues  and  with  which  he  defrayed 
all  labor  charges.  The  fact  that  he  received  this  three  hundred  dol- 
lars per  annum  from  the  partnership,  in  which  his  wife  was  a  part- 
ner, did  not  exclude  him  from  administering  the  paraphernal  interest 
of  oue-balf  in  the  partnership,  or  deprive  him  of  the  right  jure 
maiitia  arising  out  of  that  administration.  The  defendant's  brief  sug- 
gests the  plaintiff  was  a  laborer  on  the  plantation  before  his  wife  ac- 
quired it,  and  that  relation  the  defendant  Insists  was  not  changed  after 
the  wife  acquired,  sold  one-half  the  plantation  to  tbe  defeudant  and 
formed  the  partnership.  We  think,  on  the  contrary,  when  the  irite 
acquired  the  property,  and  at  a  later  period  formed  the  partnership 
for  its  cultivation,  the  property  first,  and  afterword  the  partnership 
interest  in  respect  to  it,  fell  by  operation  of  law  under  the  husband's 
administration.  The  wife  may  retain  tbe  admiulstration  of  the 
paraphernalia  by  appointing  the  basband  her  agent.  Civil  Oode, 
Art.  2384.  In  this  case,  no  such  agency  existed.  The  husband  ad- 
ministered solely  by  virtue  of  the  marital  relations.     The  wife  saed 


NEW  ORLEANS,  MAY,  1894. 


to  resame  the  admiDistration  ot  ber  paraphernal  estate,  bat  not  till 
1S88.  It  is  our  conoluBion,  tberetore,  the  plaintiff  became  entitled 
to  the  share  of  bis  wife  in  the  partnership  revennea,  and  in  the  ad- 
JDitmenl  of  defendant's  liability,  if  any,  plaintiff  is  entitled  to 
charge  all  pajments  of  partnership  debts  made  with,  or  from  the 
wife's  share  of  the  partnership  funds.  It  over  and  above  the 
foods  derived  from  the  partnership  the  bnsband  made  pay- 
ments of  the  partnership  debts  daring  its  existence  or  after  Its 
dissolution,  he  is  entitled  to  recover  one-halt  the  amount  so 
paid,  with  legal  interest  trom  the  dates  of  such  payments.  If 
these  payments  should  have  been  on  accoant  of  the  mortgage  debt 
at  the  wife,  that  would  not  entitle  the  bnsband  to  any  subrogation 
to  the  rights  of  the  mortgage  creditor,  as  there  was  no  conventional 
or  legal  subrogation.  The  husband  is  not  bound  for  the  debt  ot  the 
wife  reetibg  on  her  separate  property,  i.  e.  acqnired  by  inheri- 
tance, as  in  this  case,  and  heace  If  he  paid  her  mortgage  debt  or 
that  of  the  defendant,  her  partner,  there  would  be  uo  subrogation. 
The  plaintiff  in  this  case  is  asserting,  in  respect  to  the  paraphernal 
interest  of  the  wife  in  the  partnership,  the  right  of  one  partner 
against  his  copartner.  The  same  rule  applies  as  In  ordinary  cases 
tor  the  settlement  ot  the  partnership.  It  is  well  settled  one  partner 
can  not  sue  the  other  tor  specific  sums.  The  suit  must  be  for  the 
settlement  of  the  partnership,  which  of  course  embra7es  an  inquiry 
into  the  assets  of  the  partnership;  its  liabilities,  the  profits,  the 
credits  in  favor  of  each  partner,  and  the  charges  against  him.  On 
all  these  elements  the  balance  for  or  against  the  partner  is  ascer- 
tained, and  judgment  given  accordingly.  Story  on  Partnership, 
Sees.  217,  219  efseq.;  Grldley  vs.  Connor,  4  Rob.  445;  10  Martin, 
433,  pamim. 

It  is  only  for  the  balance  found  dae  on  the  final  settlement  that 
the  partner  can  sue.  It  either  partner  has  paid  mortgage  debts 
which  the  partnership  assumed,  or  it  the  share  ot  the  pro&ts  ot  either 
partner  has  been  thus  applied,  there  would  be  no  subrogation  in  favor 
ot  eitbsT  partner  to  the  mortgage  debts.  The  whole  right  ot  the 
partners  are  merged  in  the  balance  fonnd  due  on  the  settlement. 

The  prescription  of  three  years  pleaded  by  defendant  has  no 
application  to  the  demand  of  plaintitt.  That  prescription  refers  to 
accoonts  for  goods  sold,  and  merchants'  accounts  against  their  prin- 
cipals, and  generally  to  those  business  or  other  relations  in  which 
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accoanls  are  osna)!;  rendered.  Oivil  Code,  Ail.  3538;  Act  of  1888, 
No.  7. 

The  preecription  agaiast  the  actions  for  moneys  advanced  or  debta 
paid  by  one  for  another,  or  for  the  settlement  of  partnership,  is  ten, 
not  three  or  five  years.     G.  0.,  Art.  3644;   12  Rob.  148. 

Beservlng  our  oplqlon  on  the  quBstfon  of  liability  we  will  remaad 
the  case  with  inatructiona  for  the  lower  conrt  by  teatimony  or  tbe 
report  of  experts  to  ascertain. 

1.  The  amount  of  the  payments,  it  any,  by  tbe  plaintiff  oat  ot  his 
own  funds,  i.  e.  not  tbe  tanda  of  the  partaersblp,  of  the  debts  of 
the  partnership. 

2.  The  amount  ot  tbe  debt  ot  the  partnership,  if  any,  paid  by  de- 
fendant ont  of  the  fands  ot  the  partnership. 

3.  The  amount  of  the  partnership  fands  received  by  each  partner. 

4.  The  balance  for  or  against  each  partner  on  the  adjOBtment  ot 
the  partnership  affairs. 

We  aasnme  that  as  to  the  amount  of  the  crop  proceeds  and  tbe 
mortgage  debt  of  Rowland  the  record  as  it  now  stands  affords  lull 
information,  and  it  is  therefore  ordered,  adjudged  and  decreed  tbat 
the  judgment  of  the  lower  court  be  avoided  and  reversed ;  thst  tbe 
case  be  remanded  ae  directed  and  tor  the  purposes  stated  in  tbiB 
opinion,  and  that  appellee  pay  costs. 

On  Application  by  Plaintipp  fob  RSHBABtNG. 

As  the  record  does  not  tarnish  the  basis  to  adjust  the  controvera; 
we  will  so  far  modify  our  previous  opinions  as  to  reserve  for  de- 
termination, when  the  case  comes  again  before  ns,  the  questions  of 
interest  claimed  by  plaintiff  and  whether  he  is  entitled  to  an;  sub- 
rogation to  the  mortgage  rights  of  Rowland  or  the  judgment  rigbli 
o(  Rlack  and  Davis.  In  making  tbia  reservation  we  are  not  to  be 
understood  as  acquiescing  in  the  views  of  plaintiff's  counsel  ad- 
vanced In  support  of  the  application  tor  rebearlne.  We  simply  re- 
serve the  qo cations. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  former 
opinion  and  decree  be  modified  to  the  extent  stated  and  the  canse  be 
remanded  for  the  purpoaea  atated  in  the  original  opinion  and  decree, 
and  although  we  think  all  the  testimony  needed  haa  been  indicat«d, 
with  the  right  of  the  parties  to  offer,  beeides,  such  testimony  as  the}' 
deem  pertinent. 

Rehearing  refased. 


CASES 

ARGUED  AND  DBTBEMINED  IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT  MONROE, 

IN 

JUNE,  1804. 


JUDGES  OF  THE  COURT; 

HON.  FRANCI3  T.  NICH0LL3,  Chie/ Justice. 


HOy. 
HON. 
HOS. 
•HON. 


LYNN  B.  WATKIXS,  I 

SAMUKL    D.  MCENEKY,   I 
JOSKPU  A.  BREAUX,  ( 

HENRY  C.  MlLLEIt.  ) 


■Q  lUe  1st  daj  of  February,  18W,  vice  Justice  Parlange,  rcslKned 
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and  recorded  a  liomesteHd,  llie  liomestead 
that  subscqiienllj- tlierclo,  personal  prop- 
ertT  ot  ttie  tmatiand,  oot  Ineluded  Of  blm  Id  the  dvclamCiOQ,  J»  traasFerred  by 
blm  to  biB  wICo  In  payment  of  parapbernal  funds  oC  hers  received  by  hliti  and 
conyerted  to  hlB  own  une,  thu9  plHcing  lh(9  property  beyond  the  reacb  ol  bii 
oredltorfl.  The  ConBtitullon  con  temp  I  ales  the  poBslhlJityot  tbeco-eilateuoeor 
ownenblp  ot  paraphernal  property  by  the  wlte  with  a  homestead  right  lu  the 
husband,  when  the  value  of  the  property  of  the  wife  Is  within  the  limiiB  Bied 
by  It. 
!.  If  the  wife  has  legal  rights  which  she  has  enforced  In  a  legal  manner,  her  mo. 
tives  In  exercising  her  rights,  do  not  cohcem  the  creditors  of  her  husband.  It 
she  has  no  legal  rights,  or  has  CDlorced  them  In  an  illegal  manner,  the  remedy 
of  the  creditors  la  to  attack  the  Judgment  which  recognizes  them,  and  the 
transfer  made  under  (he  judgment,  to  have  It  set  aside,  and  the  property  In- 
oladed  In  the  traasfer  subjected  to  the  payment  of  their  claims. 
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frand  on  tbe  seizfng  creditor  and  rendering  it  impossible  for  Iier  to 
collect  the  debt  dne  the  sncceaslon  ol  Myers  by  tbe  community  of 
which  Spencer  was  tbe  bead  and  master.  She  specially  denied 
plsintiS's  right  to  claim  a  homestead  in  the  land  held  in  indivislon 
by  btm  with  bis  wife  after  the  dissolntion  o(  tbe  commnnlty,  and  tbe 
legality,  jastice  and  good  faith  of  his  claim  to  a  homestead  after  there 
had  been  a  separation  of  property  collnsively  entered  into  between  him 
and  his  wife,  for  the  parposa  of  placing  a  part  of  bis  property  beyond 
the  reach  of  his  creditors.  Sbe  averred  that  all  tbe  proceedings  in 
the  snit  for  separation  and  in  an  in}anction  taken  oat  in  tbe  District 
Coart  for  Richland  by  the  wife  against  tbe  sale  of  the  four  moles 
seized  as  being  her  separate  property,  under  the  act  of  transfer  men- 
tioned, were  instigated  and  carried  on  under  the  direction  of  Spen- 
cer, and  he  is  estopped  in  law  and  morals  from  asserting  or  claiming 
a  homestead  exemption  on  the  community  property,  and  denied  that 
he  is  entitled  to  tbe  same  on  any  ground  whatsoever.  She  prayed 
that  plaintiff's  demand  be  rejected,  the  Injunction  dissolved,  and  that 
she  have  judgment  in  reconvention  against  Spencer  and  the  surety 
on  his  bond  in  tolido,  tor  twenty  per  cent,  on  the  amount  of  the  writ 
enjoined,  as  special  damages,  and  ten  per  cent,  thereon  as  general 
damages.  The  sheriff,  who  had  been  made  a  party,  averred  he  bad 
□o  interest  in  the  litigation;  that  he  was  proceeding  regnlarly  with 
the  execution  of  a  legal  writ  when  enjoined.  He  prayed  that  plain- 
tiff's demand  againsC  him  be  rejected. 

On  trial  tbe  District  Court  rendered  judgment  perpetuating  the  In- 
junction. The  seizing  creditor  has,  under  the  amendmest  to  Art.  81 
of  the  Constitution,  brought  tlie  case  before  this  court  on  appeal. 
Appellee  has  Sled  an  answer,  praying  that  the  judgment  be  amended 
80  as  to  allow  blm  one  hundred  dollars  damages  for  attorney's  fees. 

A  certified  copy  of  the  declaration  of  homestead  made  by  plaintiff 
inlinj unction,  together  with  tbe  certificate  of  its  registry  In  the  parish 
of  Richland,  is  in  tbe  record. 

It  seems  to  conform  to  the  requirements  of  the  articles  of  the 
Constitution  and  to  the  provisions  of  Act  No.  1 14  of  1880.  Defend- 
ant in  injunction  declares  it  to  he  "defective,  insuBQcient  and  void," 
but  we  have  not  been  Informed,  either  in  the  argument  or  the  brief 
of  counsel,  upon  what  this  assertion  is  based.  The  only  departure 
from  Art.  219  of  tbe  Constitution  which  we  notice,  is  the  placing  of 
a  mule  upon  the  exemption  list  instead  of  a  "work  horse."  It  is  not 
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claimed  that  Speacer'a  wife,  either  at  the  time  o(  the  declaration  of 
the  homeBtead  or  eince,  has  had  property  of  ber  own  BnfBcl«nt  in 
valne  to  deprive  her  husband  of  bia  right  of  ezemptloQ.  The 
property  which  she  owned  at  the  time  of  hbe  seizure  seemB  to  have 
consisted  exclusively  of  tour  mules  (among  which  Is  the  one  referred 
to  In  the  declaration  of  homestead)  transferred  to  ber  by  her  bna- 
band  In  payment  of  the  judgment  which  she  obtained  against  bim  in 
restitution  of  paraphernal  fnnde  of  the  wife  received  by  him,  and 
converted  to  bis  own  use. 

The  Oonstitatlon  contemplates  the  possibility  of  the  co-existence 
of  a  right  by  the  husband  to  a  homestead  with  ownership  of  para- 
phernal property  by  the  wife,  provided  the  value  of  the  paraphernal 
property  be  under  two  thousand  dollars. 

The  evidence  shows  that  at  the  time  of  the  declaration  of  home- 
stead Spencer  owned  four  mules,  of  which  three  died,  but  that  he 
replaced  these  three  by  others.  That  not  long  before  the  seizure  in 
the  present  suit  Mrs.  Spencer  instituted  a  suit  against  her  hoBband 
for  a  separation  of  property,  praying  for  a  moneyed  judgment  against 
bim  for  moneys  of  hers  alleged  to  have  been  received  by  him,  and 
converted  to  his  own  use.  That  she  obtained  judgment  Id  con- 
formity to  her  prayer,  and  that  in  satisfaction  of  this  judgment 
the  four  mules  owned  by  her  husband  were  transferred  to  ber, 
and  are  now  need  in  the  cultivation  of  the  farm.  '  It  is  claimed 
that  all  the  proceedings  in  the  snit  tor  separation  were  coUasively 
carried  on  for  the  purpose  ot  placing  a  part  of  his  property  beyond 
the  reach  of  his  creditors  and  of  committing  a  fraud  on  defendant  in 
injanction  by  putting  it  out  of  her  power  to  collect  the  debt  due  the 
SDCcession  of  Myers  by  the  community  of  which  James  L.  Spencer 
was  the  bead,  and  that  they  were  instigated  and  carried  on  under  the 
direction  and  control  of  the  husband.  The  reality  of  the  claims  of 
the  wife  against  the  husband  is  not  disputed.  No  attack  upon  the 
judgment  is  made. 

The  wife  is  not  a  party  to  this  suit.  The  contention  as  made  is 
that  she  could  not  and  sbonld  not  legally,  in  good  morals  and  equita- 
bly, enforce  her  judgment  in  view  of  the  exemptions  claimed  by  tlie 
husband,  and  the  existence  of  debts  due  by  him  to  other  parties. 

The  main  reliance  ot  appellant  for  reversal  of  the  judgment  is  in 
sncceastully  holding,  that  the  dissolution  of  the  community  between 
Spencer  and  wife  (brought  about  by  the  judgment  ot  separation) 
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had  as  its  effect  to  destroy  the  right  of  exemption  asserted  in  the 
declaration.  The  theory  npon  which  this  result  is  based  is  that  the 
dissolntion  of  the  commnnltj  operated  ipso  facto  a  change  from 
ownership  of  the  property  in  its  entirety  by  the  commnnity  to 
joint  ownership  by  each  of  the  two  sponaes  of  an  nndivlded  one* 
halt  interest  therein.  That  by  reason  of  the  ownerefaip  being  no 
longer  of  the  property  in  its  entirety,  and  of  tbe  fact  that  the  home- 
Btesd  exemption  can  not  be  made  to  cover  nndivlded  joint  Intereats, 
the  homeetead  in  this  case  ceased  to  exist. 

The  seizing  creditor  has  overlooked  tbe  tact  that  the  acceptance 
or  renanciation  of  the  commanity  of  acquets  and  gains  by  the  wife 
is  a  matter  resting  entirely  upon  her  own  will,  and  that  where  it  is 
dissolved  by  reason  of  a  separation  of  property  both  allegation  and 
proof  that  she  has  accepted  are  necessary  to  be  made  to  justify  s 
coort  in  dealing  with  her  interests  or  those  of  the  husband  from  that 
standpoint.  Herman  vs.  Theurer,  11  An.  70;  Andrich  vs.  Lamothe, 
12  An.  78;  C.  C.  2420. 

Under  snch  circnmstances  tbe  presnmptlon  Is  that  she  has  re- 
noanced.  It  is  not  alleged  nor  proved  that  Mrs.  Spencer  has  ac- 
cepted the  commanity.  The  renonncing  wife  stands  tpioad  the 
commanity  as  a  third  person.  Lombas  vs.  Collet,  20  An.  80.  She 
is  not  prejudiced  in  her  legal  rights  by  any  moral  obligation  which 
it  may  be  snpposed  rests  npon  her  to  see  that  ^er  husband's  debts  to 
others  be  paid.  The  wife,  so  far  from  this,  in  dealing  with  her  hus- 
band In  reference  to  bar  property  rights,  is  often  npheld  and  pro- 
tected where  dealings  of  like  character  between  the  husband  and 
one  of  her  creditors,  under  similar  circumstances  and  conditions 
woold  be  liable  to  be  set  aside  as  frandnlent. 

Mrs.  Spencer  either  had  or  had  not  legal  rights  against  her  bus- 
band's  property.  It  she  had  and  enforced  them  legally,  her  motives 
in  exercising  them  play  no  part  In  this  controversy. 

If  she  bad  not  legal  rights  or  did  not  enforce  them  legally  the  remedy 
which  the  seizing  creditor  should  hsve  pursued  was  to  have  attack 
the  judgment  and  the  transfer  nnder  it  as  illegal,  fraudulent  or  unreal, 
have  It  sot  aside  and  the  property  covered  by  the  transfer  subjected 
to  tbe  satisfaction  of  her  claim.  A  fraudulent  judgment  and  a 
frandnlent,  simnlated  or  illegal  transfer  could  be  set  aside.  The  legal 
result  of  their  having  been  resorted  to  by  the  spouses  would  not  be 
tbe  destruction  of  the  homestead  rights  to  which  they  were  entitled 


MONROE,  JUNE,  1894.  1216 

Bruistard.  Wife  to.  BDsband. 

She  maj  aleo  obtaia  a  judgment  ol  separation  if  there  ia  sach  de- 
rangemeDt  ot  the  bnsband's  atlaire  as  to  render  a  separation 
necessary  to  preserve  her  future  acquisitions  and  earnings  for 
the  uie  ot  berself  and  family.  10  An.  272 ;  2  Rob.  842 ;  24  An. 
25;  31  An.  672;  37  An.  326. 

All  property  owned  by  the  wife  at  tbe  time  of  the  marriage,  in  ab- 
sence of  a  marriage  contract,  and  all  tbe  property  inherited  by 
or  donated  to  ber  dnring  tlie  marriage,  is  paraphernal.  C.  C. 
2383,  2402. 

The  proceeds  of  insurance  policies  taken  ont  in  favor  of  or  trans- 
ferred to  the  wife  are  also  paraphernal.  28  An.  4S5;  26  An. 
326;  27  An.  269;  29  An.  714;  83  An.  322;  42  An.  789;  46 
An.  240,  Staart  vs.  Sntcliffe. 

The  hosband  can  sell  or  transfer  to  the  wife  property  sufficient  to 
replace  her  paraphernal  property  alienated.  O.  C.  2446;  34  An. 
995;  33  An.  536;  80  An.  745;  S  An.  465. 

The  creditors  of  the  husband  have  no  interest  to  contest  tbedissoln- 
tion  of  the  community  vel  non  between  Mrs.  Bransford  and  her 
hasband.     39  An.  3S6,  Bnma  vs.  Thompson. 

The  interventions  themselves  are  concloeive  proof  of  the  disorder  of 
the  hosband's  affairs.     39  An.  386. 

When  be  who  alleges  insolvency  sbows  the  smonnt  of  the  debts,  it 
is  incumbent  upon  the  other  party  to  show  property  In  an  equal 
or  greater  amount.     C.  C.  19S5. 

Qunby  *  Sholars  Attorneys  for  Intervenors  and  Appellants : 

A  wife  can  not  sue  for  a  separation  ot  property  witbont  showing 
that  ber  hosband  is  insolvent. 

Where  it  is  manifest  from  all  the  facts  that  tbe  husband  and  wife 
are  acting  in  collnsiou  to  defeat  hie  creditors,  her  demands 
shonld  be  rejected. 

Where  the  wife's  father's  saccession  has  never  been  settled,  she  can 
not  sne  her  husband  as  an  heir  thereof  for  claims  which  the  hus- 
band has  settled  with  her  brother,  who  is  practically  the  admin- 
istrator of  the  succession. 

Where  there  is  no  proof  that  tbe  piece  ot  property  sold  by  tbe  wife 
was  received  by  the  husband,  he  is  not  liable  on  a  mere  pre- 
snmption  that  he  received  such  funds.  The  sale  by  the  wife  is 
an  act  of  administration  which  implies  that  she  received  tbe 
price. 
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the  charges  ol  nnreiilitjr  and  frand  are  aabBtantiated,  and  the  jndg- 
ment  must  be  reversed  and  a  decree  prononnced  in  favor  of  inter- 
Tenors. 

The  ieeoea  belore  ne  are  identically  the  same  aa  they  were  in  the 
conrt  below,  with  the  exception  that  the  moneyed  demand  of  the 
plaintiff  is  restricted  to  one  thousand  andsixby-six  dollars,  as  that  is 
the  amount  for  which  judgment  was  prononnced  in  her  favor,  and 
Bhe  has  not  answered  the  appeal  and  demanded  an  alteration  of  the 
decree. 

The  following  are  the  items  of  defendant's  indebtedneBS  as  recited 
in  the  act  of  restitution  and  reiterated  in  plaintiff's  petition,  viz. : 

1.  The  sum  of  two  hundred  dollars,  which  was  paid  to  the  defend- 
ant as  the  one-third  of  the  purchase  price  of  the  plantation  known 
M  the  Indian  Village  place,  to  which  the  plaintiff  was  entitled  as  an 
heir  of  her  deceased  father,  John  A.  Oovington. 

2.  The  som  of  four  hundred  and  sixteen  dollars,  which  was  like- 
wise paid  to  the  defendant  ae  the  one-third  of  the  purchase  price 
of  the  plantation  known  as  the  Lowery  place,  to  which  plaintiff  was 
entitled  as  heir. 

3.  The  enm  of  foar  hondred  dollars,  which  was  likewise  paid  to 
the  defendant  as  the  one-third  of  the  price  of  certain  mules,  stock 
ot  cattle,  sheep,  etc.,  which  were  disposed  of  and  to  which  plaintiff 
was  entitled  as  heir. 

4.  The  enm  of  one  thonsand  two  handred  and  fifty  dollars,  which 
was  likewise  paid  to  the  defendant,  as  the  proceeds  of  certain  poli- 
cies ot  life  insurance  which  had  been  compromieed  and  surrendered, 
to  which  plaintiff  was  entitled  aa  assignee. 

Claim  is  made  tor  the  first  three  amounts  as  having  been  derived 
from  the  sale  of  property  ot  the  plaintiff's  father's  succession,  made 
by  his  legal  heirs  and  surviving  widow,  and  of  which  plaintiff  was 
and  Is  beneficiary  to  the  extent  ot  one>third,  on  the  following 
theory : 

That  during  bis  lifetime  John  A.  Covington  acquired  snndry  small 
pieces  of  improved  real  estate,  situated  in  the  vicinity  of  the  place 
where  he  conducted  a  mercantile  buBiness  which  was  operated  in 
the  name  of  John  A.  Oovington  &  Son.  That  J.  A.  Oovington  was 
twice  married,  and  ot  the  first  marriage  the  plaintiff  and  her  brother, 
J.  Y.  Covington,  were  the  sole  surviving  issue  at  his  death;  andot  the 
second  marriage  there  was  no  issue — his  second  wife  surviving  him. 
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doubt  as  to  the  amount  plaintiO  was  entitled  to  have  received  on  the 
score  ol  the  sale  of  tbe  Indian  Village  and  Lowery  places;  bnt  as  to 
the  (onr  bnodred  dollars  she  claims  on  the  score  ol  stock,  etc.,  sold, 
we  can  not  express  onr  opinion,  inasmacb  as  tbe  District  Judge  re- 
jected that  item  and  plaintifl  asked  no  amendment  of  his  judgment. 
In  regard  to  tbe  second  item  tbe  proot  is  clear  to  the  effect  that 
tbe  eam  ot  fonr  hundred  and  sixteen  dollars  iias  delivered  into  the 
possession  of  the  defendant  tor  the  plaintiff;  and  tbere  is  no  proof 
that  the  money  was  afterward  returned  to  ber.  Bnt  in  regard  to  tbe 
first  item  tbe  proof  Is  not  qaite  clear.  The  party  who  made  the  pur- 
cbaie  of  tbe  Indian  Village  property  states  that  he  paid  Bye  hundred 
dollars  in  cash  to  J.  Y.  Covington  in  two  different  payments,  and 
gave  his  note  for  the  balance  of  one  hundred  dollars;  and  that 
neither  the  plaintiff,  nor  tbe  defendant  was  present  at  tbe  time. 
Covington  rather  confuses  the  matter  in  hie  statement  by  making  an 
explanation  of  the  two  transactions  at  tbe  same  time ;  but  he  sub- 
stantially declares  that  he  "  paid  one  hundred  and  fifty  dollars  of 
that  which  Bransford  received."  And,  takingthis  statement  in  con- 
nection with  that  of  Parker,  It  becomes  reasonably  certain  that  tbe 
defendant  did  receive  this  one  hundred  and  fifty  dollars,  which  is 
fifty  dollars  less  than  the  sum  allowed  by  tbe  judgment  appealed 

Tbe  transaction  with  regard  to  tbe  life  insurance  policies  was  sub- 
stantially as  follows,  viz. : 

J.  Y.  Covington  being  somewhat  embarrassed  Bnancially  obtained 
a  loan  of  money  npon  the  endorsement  of  two  friends  to  tbe  extent 
of  about  eight  thousand  dollars,  and  as  collateral  security  he  assigned 
to  them  two  policies  of  life  Insurance  for  two  thousand  five  hundred 
dollars  each. 

Having  subsequently  returned  tbe  money  borrowed,  tbe  pledgees 
transferred  tbe  policies  to  the  plaintiff  at  tbe  request  ot  the  bene- 
ficiary, her  brother. 

For  reasons  of  his  own,  which  were  not  disclosed,  the  agent  opened 
communication  with  tbe  plaintiff  as  assignee  with  a  view  of  compro- 
mieing  tbe  risk  and  recalling  the  policies.  This  negotiation  was 
attended  with  some  difScnlty  and  delay. 

01  tbia  tbe  agent  says: 

"  I  tben  called  upon  Mr.  Bransford,  made  known  my  business  to 
bim,  and  offered  to  pay  Mrs.  Bransford  the  amount  of  the  premiums 
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paid  with  interest,  if  she  woald  sarrender  the  policy.  The  matter 
vaa  submitted  to  her  and  declined.  During  the  next  six  or  eight 
months  I  made  her,  throngh  her  hnsband,  foar  or  five  offers.  Finallj, 
I  offered  to  pay  her  one  thousand  dollars  for  the  remainder  of  tbe 
policy.  Every  offer  (was)  in  tnm  declined  (and)  In  the  meuitJiii« 
one  or  two  halE-annnal  premiame  were  paid.  During  the  last  week 
in  February,  1883,  Mr.  Branstord  called  me  in  bis  store  and  said  tliit 
he  was  bard  pressed  for  money,  etc.,  and  that  if  I  would  pay  one 
tbonsand  two  hundred  and  fifty  dollars  for  the  policies,  that  he  wasoF 
opinion  he  could  induce  fais  wife  to  sell  them. 
"I  submitted  the  offer  to  the  company   (and  it)  was  accepted. 

"I  then  wrote  out  a  receipt  for  Mr.  Bransfor^  to  send  to  Mn. 
Bransford  to  sign,  and  drew  my  check  No.  16-  on  the  Capital  State 
Banb,  at  Jackson,  Misaiaaippi,  payable  to  my  own  order,  and  left  it 
with  Mr.  F.  P.  Stubbs  to  deliver  to  Mr.  Branstord  upon  tbe  delivery 
of  tbe  policy  and  receipt  signed  by  Mrs.  Branstord.  In  a  tew  dan 
the  receipt  was  received,  •  •  •  and  upon  the  receipt  of  the 
policies  and  premium  receipts  I  banded  Mr.  Branstord  my  check  >'o- 
15  before  mentioned  amounting  to  one  thousand  two  hundred  mi 
fifty  dollars." 

It  thus  appears  that  not  only  were  the  policies  duly  assigned  by 
Covington's  pledges  to  Mrs.  Bransford,  at  his  request,  but  the  inrar- 
ance  company  recognized  her  aa  the  legal  assignee  of  them,  and,  W 
the  result  of  an  eight  months'  negotiation  with  her,  pnrcbaaed  them 
from  her  and  paid  her  one  thousand  two  hundred  and  fifty  dollsn 
for  them,  giving  tbe  gent's  check  to  the  defendant. 

The  president  of  the  Ouachita  National  Bank  states  that  he  recol- 
lects the  check  and  that  same  was  collected  through  his  bank  foi 
account  of  J.  S.  Bransford;  and  that  the  proceeds  were  placed  to  the 
credit  of  his  account  and  drawn  ont  again  on  hia  checks  at  different 

The  averments  of  intervenor'e  petition  with  reference  to  these  in- 
enrance  policies  are  that  defendant  "  never  owed  his  wife  anything 
on  account  of  bis  insurance  policy.  That  Bransford  paid  tbe  premi- 
ums on  said  policy,  and  whatever  accrned  thereon  was  the  result  of 
a  contract  made  during  the  community,  and  belonged  to  the  com- 
munity. Tbey  further  specially  deny  that  defendant  received  anf 
cash  or  property,"  etc. 
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The  theory  oF  interveDora  1b  manifestly  JDCorrect.  The  policies 
were  lesaed  in  favor  of  J.  Y.  Covinfton  and  were  payable  to  bim  or 
bis  assigns.  Either  he  or  his  pledgees  paid  the  preminms.  After 
tbe  demands  of  his  pledgees  had  been  satisfied  and  they  had  been  re- 
imbursed the  amoant  of  the  premiums  they  had  paid,  the  policies 
were  at  once  assigned  to  Mrs.  Bransford  at  Covington's  request.  He 
swears  to  this  as  a  witness. 

There  ia  neither  allegation  or  proof  of  any  frand  or  simulation  in 
tbe  transaction  on  the  part  of  Covington.  He  was  not  made  a 
party  to  this  suit,  and  no  attempt  was  made  to  annul  the  asBignment 
of  the  policies  to  Mrs.  Bransford  on  any  gronnd.  Covington  owed 
tbe  intervenors  nothing,  and,  being  an  nnmarried  man,  without 
nearer  kindred  or  heirs  than  his  sister,  he  had  a  perfect  legal  right  to 
transfer  the  policies  to  her  as  he  did.  And  it  was  near  eight  months, 
enbseqnently,  that  she  sold  them  to  tbe  company  and  her  bnsband 
received  the  money. 

Bat  our  attention  is  attracted  to  the  fact  that  the  proof  discloses 
tbat  at  the  time  of  these  transactions  J.  Y.  Covington  had  a  latent 
interest  in  the  defendant's  business — having  from  time  to  time 
loaned  him  money  to  be  employed  in  his  basiness;  and  consequently 
when  Bransford  collected  the  one  thousand  two  hundred  and  fifty 
dollars  from  the  insurance  company  and  checked  it  out  of  bank  for 
the  benefit  of  his  firm,  same  enured  to  Covington's  benefit  also. 
Bat  that  is  a  non  sequitur,  for  if  Bransford  was  indebted  to  Covington 
for  advances  of  monev  bis  disbursement  of  the  one  thousand  two 
iinudred  and  fifty  dollars  among  other  creditors  did  not  benefit  Cov- 
ington nor  reduce  the  amoant  of  bis  claim.  Certain  it  is  that  no  part 
of  tbe  one  tbonsand  two  hundred  and  fifty  dollars  was  paid  to  Cov- 
ington and  the  proof  shows  that  Braneford  subsequently  sold  his 
entire  stock  of  goods  tor  about  five  thousand  dollars  in  cash,  and  out 
of  the  proceeds  of  sale  he  paid  Covington  ahont  one  thousand  five 
hundred  dollars  in  full  of  his  claim — assuming  all  of  the  liahilities  of 
tbe  mercantile  business. 

If  there  is  anything  In  these  transactions,  which  even  tends  to 
Bbow  fraud  or  simulation,  or  an  interest  in  the  community,  it  Is  not 
discoverable. 

To  onr  minds  tbe  proof  of  the  paraphernal  character  of  the  plain- 
tiff's claim  to  the  Insurance  money  is  just  as  clear  and  as  free  from 
doubt  as  the  claims  which  arose  ont  of  her  inheritance  from  her 
father's  saccesBlon. 
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In  StattSer,  Macready  &  Co.  vb.  Morgan,  89  An.  632,  the  identical 
qaeetion  under  consideration  waq  examined  and  decided.  Id  that 
case  the  creditors  ot  the  hosband  attached  property  standing  in  tbe 
name  ot  his  wife,  aa  that  ot  the  commanity,  and  ahe  Interrened, 
claiming  that  it  waa  her  separate,  paraphernal  property — haying 
been  parchaeed  with  her  separate  means,  under  her  admlnistTation 
and  control. 

The  principal  qnestion  was  aa  to  the  paraph ernality  of  the  tande 
with  which  tbe  wife's  alleged  acquisition  waa  made,  and  the  contro- 
versy chiefly  turned  upon  the  question,  whether  there  was  an  sctnal, 
completed  donation  of  a  check,  which  the  groom  gave  to  his^tani;^, 
on  a  New  York  bank,  jast  prior  to  their  marriage — tbe  attaching 
creditors  denying  tbe  effectuality  of  tbe  donation,  and  the  int«rTenor 
affirming  it. 

The  court  said :  "  Oranting  the  correctness  of  the  proportion  ol 
law  (contended  for  by  plaintiff's  counsel) ,  we  are  satisfied  that  tbe 
presentation  of  the  check  to  the  firm  on  which  it  was  drawn,  and  tbe 
placing  of  the  proceeds,  nnder  her  inetmctions,  to  her  credit,  waa  an 
effective  collection  of  the  check  and  a  reduction  of  the  proceeda  to 
her  poasession  " — thus  completing  the  donation  by  a  manual  delivei}' 
ot  the  proceeds  and  avails  of  tbe  check. 

So,  in  this  case,  the  donation  of  the  insurance  policies  waa  per- 
fected by  their  surrender  to  the  company  and  then  payment  of  the 
price  to  her  huaband  upon  her  receipt. 

The  assignability  of  such  a  policy  of  insurance  as  that  under  con- 
ilderation  is  instanced  by  the  current  and  weight  of  authority  in  this 
State.  Succession  ot  Hearing,  26  An.  326;  Sacceesion  of  Bofen- 
Bcheu,  29  An.  711;  Patnam  vs.  Insurance  Company,  42  An.  739; 
Pilcber  vs.  Inaurauce  Company,  38  An.  322. 

And  in  the  recent  case  of  Stuart  vs.  Sutcliffe,  46  An.  240,  all 
of  the  authorities  are  collated,  reviewed  and  the  doctrine  reaffirmed. 

From  tbe  foregoing  summary  of  law  and  fact  it  follows  that  tbe 
plaintiff's  title  to  the  property  is  supported  by  a  good  and  valid  con- 
sideration and  was  properly  recognized  by  the  judgment  appealed 
from ;  that  there  was  a  valid  and  subsisting  indebtedness  on  the  part 
of  tbe  defendant  to  the  plaintiff  in  exceaa  ot  the  estimated  valne  of 
the  real  estate,  to  the  amount  of  one  thousand  and  sixty-six  dollars, 
as  specified  in  the  judgment,  less  the  sum  of  fifty  dollars  as  we  bave 
ascertained  from  the  evidence,  and  by  which  amount  it  should  here- 
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dnced;  and  that,  on  accoant  of  baalness  complfcatioDS  and  hla  bdb- 
1>eneioii  of  bnsltiess,  and  the  geoeial  disorder  of  hia  atfaira,  the  plain- 
tiff is  entitled  to  a  separation  ot  property,  the  disaolntion  of  the 
matrimonial  community  and  the  control,  management  and  adminis- 
tration of  her  separate  estate  and  property.     R.  O.  G.  242S. 

The  jadfcment  sboald  be  amended  and  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  moneyed  jadgment 
appealed  from  be  amended  and  reduced  in  amount  by  the  sum  of 
fifty  dollars,  and  as  thus  amended  the  entire  judgment  be  afBrmed 
and  the  cost  of  appeal  taxed  against  the  plaintiff  and  appellee. 


No.  1288. 
Edward  Wibneb  vs.  The  Delhi  Land  and  Improvement  Com- 
pany, Limited,  et  al. 

A  Block  holder  liaving  lued  tbe  corporailon  tor  the  annulmenl  aod  revocation 
ol  a  Bale  olpropetCy  to  a  director  and  gtoek holder,  charging  traud  and  want  ot 
consideration;  and  the  corporation  having  sought  to  Jugilty  Its  action  by  a 
ratlflcatloit  ot  the  gtockholdera  at  a  general  mct-'tlng.  the  plalotlO  will  be 
estopped  from  proving  that  tbe  aharea  of  acock  whlob  were  voted  at  the  meet- 
ing were  traadiilentlr  Issued  without  conal  derail  on,  the  evidence  being  Btamped 
on  the  face  ot  the  certlflcates  that  sumo  were  certlfled  by  li  Ira  as  the  secretary 
ol  tbe  corporation  and  Issued  to  the  stockholders. 

This  case  Is  not  that  ot  a  witness  whoaa  testimony  Is  objedoteoi  on  the  ground 
taat  be  can  not  be  heard  to  impeach  (he  trutbtulocBB  of  a  certlflcale  he  had 
prevlonsty  made  as  an  otllcer,  hut  that  ot  a  party  who  suea  the  corporation 
tlon  of  which  he  is  a  sbarebolder  (or  the  annultm-nt  nt  a  ^ule  which  the  corpo- 
ration has  made,  aod  charges,  as  a  badge  of  nullity,  that  the  shares  ot  stock 
which  were  voted  at  a  general  meeting,  approving  and  ratifying  the  ^a]e.  were 
fraudulently  Issued,  when  In  fact  the  certi 
retary  of  the'corporaclon.show  on  their 
(he  date  of  (heir  laauanoe. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Richland. 
Eliia,  J. 

H.  P.  WeUs  for  Pl^ntiff  and  Appellant. 

Boatner  <fr  Lamkin  for  Defendants  and  Appellees. 

The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.     This  is  a  revocatory  action,  conpled  with  an  action 
ot  nnllity — an  action  «ui  generis  possessing  features  common  to  both 
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Or,  in  otber  words,  aa  an  individual  ehareholder  in  tl 
company — and  of  which  corporation  he  waa  a  director  an 
Edward  Wisner  inetitntes  this  snit  (or  the  revocation  an 
of  a  certain  sale,  in  globo,  of  all  the  property  of  the  ci 
another  stockholder  and  director  of  the  company  on 
first,  that  the  sale  was  not  properly  authorized  by  the 
at  a  general  meeting;  aecond,  that  there  wasnoDeceesitj 
and,  tkird,  that  the  sale  was  fraudulent,  not  being  con 
open,  or  for  adequate  consideration. 

Preliminarily  the  defendant,  Frederick  Rohnert,  tenc 
peremptory  exceptions,  viz. : 

1.  That  the  plaintiff  failed  to  tender  to  the  respondec 
expended  by  him  as  the  price  of  the  property  in  cont 
which  has  enured  to  the  benefit  of  the  Delhi  Land  and  ] 
Company. 

2.  That  he  is  estopped  from  contesting  the  legality  of 
meeting  held  on  the  3d  of  April,  1893,  and  its  action  in  i 
the  sale  to  the  respondent,  because  the  action  of  the  be 
tors  waa  ratified  and  confirmed  at  a  stockholderB'  meetii 
4th  of  April,  1893,  at  which  plaintiff  was  present,  and 
participated  without  protest  or  objection,  and  voted  on 
tiou  to  ratify  the  same. 

3.  That  he  is  estopped  from  questioning  the  legality 
owned  and  voted  by  Hibbard  Baker  and  Morse  Rohnert 
holders'  meeting  aforesaid,  on  the  ground  that,  aa  sec 
corporation,  he  signed  and  iasued  same,  and  can  not  be 
question  or  impeach  the  validity  of  his  own  official  acti 

Reserving  the  benefit  of  his  exceptions,  the  deft 
a  general  denial,  and  averred  that  he  became  the  pun 
land  in  controversy  in  due  course  of  business,  without  I 
a  fair  conaide ration.     He  prays  that  plaintiff 'a  demands 

The  land  company  ui^e  the  same  ezceptiona,  and  tl 
one  that  the  land  was  sold  for  the  purpose  of  providit 
the  payment  of  pressing  debts  of  the  company  and  to 
titles  to  other  lands  that  the  company  had  previously 
persons,  the  title  to  which  had  not  been  perfected;  tl 
ceeds  of  sale  had  been  used  tor  that  purpose,  to  the  1 
the  plaintiff;  and  he  has  not  tendered  the  amounts  so  p 
the  purchaser  or  to  the  company,  which  tender  is  a  pi 
any  action  to  annul  the  said  sale. 
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Reserving  the  benefit  of  said  exceptions  the  company  made  an- 
Bwer  and  alleged  that  the  sale  waa  legal  and  fair  in  every  particular; 
that  the  board  ot  directors  bad  ample  authority  under  the  company's 
charter  to  sell,  and  its  action  was  ratified  by  all  the  stockholders, 
except  the  pluntiff — a  majority  thereot  lavorlng  and  approving  the 
action  of  the  board  of  directors  in  making  said  sale;  and  that  said 
ratification  cured  tiie  defects,  if  any,  in  said  sale,  and  supplemented 
the  aathority  of  the  board  of  directors,  if  same  was,  in  any  respect, 
deficient. 

Recarring  to  the  avermentB  of  the  petition,  we  find  plaintiff's 
statement  of  bis  case  to  be  "  that  be,  together  with  Hibbard  Baker, 
Morse  Rohnert,  Fred.  Rohnert  and  William  E.  RobinsoD,  of  Detroitf 
Michigan,  and  D.  Q.  Edwards  and  one  Miller,  of  Cincinnati,  Ohio,, 
are,  so  far  as  petitioner  is  informed,  tbe  stockholders  of  the  Delhi 
Land  and  Improvement  Company,  Limited,  a  corporation  duly  or- 
ganized under  the  laws  of  the  State  of  Louisiana,  having  its  domicile 
at  the  town  of  Delhi,  in  the  parish  of  Richland,  with  tbe  said  Hib- 
bard Baker  as  its  president  and  said  Morse  Rohnert  as  its  secretary. 
He  further  represents  that  the  objects  and  purposes  of  said  corpora- 
tion are  to  purchase,  plat,  sell  and  improve  real  estate,  as  is  shown 
by  its  charter. 

"  He  further  represents  that  the  said  Baker,  president,  and  said 
Morse  Rohnert,  secretary,  did,  on  or  about  tbe  27tb  ot  January,  1898, 
without  any  authority  from  either  the-  board  ot  directors  or  stock- 
holders of  tbe  corporation,  by  notarial  act,  pretendedly  sell  and 
transfer  all  of  tbe  real  estate  belonging  to  said  corporation,  improved 
and  unimproved,  to  Frederick  Rohnert,  one  of  tbe  stockholders  of 
the  corporation." 

The  sale  thus  described  is  the  one  against  which  this  suit  is  di- 
rected, and  of  it  the  following  complaints  are  made,  viz. : 

"First.  That  whereas  the  sale  was  made  for  the  ostensible  con- 
sideration of  sixteen  thousand  dollars,  in  fact  the  lands  pretended  to 
have  been  conveyed  were  worth  more  than  that  amount. 

Second.  That  Baker,  Robinson  and  Morse  Bohnert,  on  or  about  the 
8d  of  April,  1898,  acting  as  a  board  of  directors,  pretended  to  hold  a 
directors'  meeting  without  giving  due  notice  to  all  the  directors  as  the 
charter  requires,  and  thereat  did  preteud  to  ratify  the  sale  that  had 
l>een  previously  made  by  tbe  president  and  secretary. 

Third.  That  on  or  about  the  4th  of  April,  1893,  the  president  pre- 
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puties  aod  the  recorder,  prohibiting  tbem  from  putting  deeds  to  the 
property  of  record  notil  farther  order  ol  the  coort— the  prayer 
of  the  petition  being  that  the  sale  be  annnlled  and  revoked  and  the 
injoDction  perpetuated. 

Upon  the  introduction  of  proof  and  trial  had,  there  was  judgfment 
rejecting  plaintifF  's  demands  and  affirming  the  legality  of  the  sale, 
and  dissolving  the  injunction.  From  that  judgment  the  plaintiff  has 
prosecated  a  devolutive  appeal. 

From  the  foregoing  synopeis  of  the  pleadings  it  appears  that  the 
only  complaint  of  the  sale,  in  itself,  is  that  the  consideration  was  in- 
adequate, and,  as  to  the  general  effect  of  the  sale,  that  it  operated, 
practically,  a  diesolntion  of  the  corporation  in  a  mode  different  from 
that  provided  in  the  charter. 

All  other  charsee  and  speciBcationa  relate  to  certain  irregularities 
in  the  proceedings  hod  by  the  board  of  directors  and  the  stockhold- 
ers at  a  general  meeting,  the  purport  and  object  of  which  were 
to  ratify  and  confirm  a  sale  of  the  property  that  wa9  previously 
made  to  the  defendant,  Rohnert. 

We  gather  irom  the  admissions  of  factcontalnedinthe  petition  that 
Baker,  pr.sident,  and  Morse  Rohnert,  secretary,  made  a  sale  on  the 
2Tth  of  Jaouary,  189),  to  Frederick  Rohnert  oC  all  the  real  estate 
that  the  land  company  owned  at  the  time  for  the  expressed  c  msider- 
ation  of  sixteen  thousand  dollars  in  cash — the  expressed  object  of  the 
sale  being  to  raise  the  means  necessary  to  pay  immediately  pressing 
debts  of  the  corporation.  That  subsequently  recognizing  the  fact  to 
be  that  they,  as  president  and  secretary  of  the  corporation,  could  not 
make  a  legal  and  valid  sale  of  property  of  the  corporation,  without 
first  being  authorized  by  the  corporation,  the  president  called  a 
meeting  of  the  board  of  directors,  and  at  the  meeting  thus  called  the 
previous  sale  was  ratified.  That  immediately  afterward  the  presi- 
dent called  a  general  meeting  of  the  stockholders  and  thereat  a  new 
board  of  directors  was  chosen,  and  by  a  majority  vote  at  this  stock- 
holders' meeting  the  action  of  the  former  board  of  directors  was 
ratified. 

The  only  complaint  that  is  made  of  this  meeting  of  the  board  of 
directors  is  that  all  of  the  directors  were  not  notified  of  the  meeting; 
but  it  is  not  alleged  that  all  the  directors  were  not  present  at  the 
meeting — participating  therein. 

And  the  only  objection  that  is  urged  agunst   the  stockholders' 
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thereto,  on  this  the  4tb  of  Febraary,  1892,  at  Delhi,  Richland  parish, 
State  ot  Louisiana. 

(Signed)  "  Hibbard  Bajcer,  President. 

"Edward  Wisnbe,  Secretary." 

On  the  same  date  two  similar  certiBcatee  were  issned  to  Hibbard, 
representing  four  hundred  paid-up  shares  of  stock;  and  to  Edward 
Wisner,  the  plaintifF,  one  hundred  and  sixty -six  shares— all  likewise 
signed.  It  thoa  appears  that  Baker  and  Morse  Bohnert  collectively 
owned  and  held  possession  of  five  hundred  and  sixty -seven  paid-up 
shares  of  the  company's  stock,  to  the  verity  and  genuinenesB 
ot  which  he  had  certified  as  the  secretary  ot  the  association.  Not 
only  is  that  the  case,  but  these  certificates  were  issued  more  than  a 
year  previous  to  the  date  ot  the  transactions  complained  of,  and  the 
same  were  used,  recognized  and  voted  by  Baker  and  Morse  Rohnert 
at  the  stockholders'  meeting — Wisner  being  present,  participating 
and  making  no  objection  to  their  legality  or  genuineness,  at  a  time 
when  it  was  his  duty  to  speak,  it  his  charge  is  true. 

This  is  not  the  case  of  an  objection  urged  to  the  testimony  of  a 
vnlnen  on  the  ground  that  he  cannot  be  heard  to  impeach  the  truth- 
fulness of  a  certificate  he  had  previously  made  as  an  o^er.  The 
plaintiff  brings  this  suit  for  the  annulment  of  a  sale  made  by  the 
corporation  ot  which  he  is  a  stockholder  and  was  secretarji/,  on  the 
ground  that  the  sale  was  illegal,  because  the  vote  of  the  stockholders 
at  the  meeting  at  which  same  was  ratified  was  illegal,  for  the  reason 
that  the  stock  voted  thereat  had  been  fraadulently  issued  and  without 
any  equivalent  value  having  been  paid  therefor.  How  can  he  be  heard 
to  prove  that  state  ot  facts,  if  true,  to  enable  him  to  impeach 
and  annul  the  sale  for  his  own  benefit  and  advantage?  There  may 
be  circumstances  under  which  such  proof  could  be  administered,  but 
they  certainly  do  not  eiist  in  this  case.  It  is  our  dtliberate  conclu- 
sion that  the  estoppel  urged  is  good  and  must  be  maintained, 
and  the  proof  excluded  from  consideration. 

In  regard  to  the  charge  of  conspiracy  on  the  part  of  Baker 
Rohnert  and  Robinson  to  fraudulently  deprive  petitioner  of  his  rights 
in  said  corporatior,  there  is  no  adequate  proof  in  the  record,  nor  ot 
the  charge  that  Robinson  was  induced  to  vote  for  the  ratification  of 
the  sale,  because  it  was  ^reed  tliat  be  was  to  have  an  interest  in  the 
property. 
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It  IB  InconteBtlble  and  andenied  that  the  corporation  owed  debU 
which  were  large  in  amonnt  and  pressing  in  character,  and  that  the 
only  means  the  corporation  had  of  raiaing  the  necessary  funds  was  the 
sole  of  ita  property.  It  ia  quite  true  that  a  aale  had  to  be  made  of 
all  the  property  of  the  corporation;  but  that  fact  ia  of  no  eapecal 
Bigniflcance  when  we  consider  that  the  very  objects  and  purpoaeeof 
the  association  were  "  to  purchaBe,  plat,  improve  and  sell  real 
estate."  Consequently  the  dissolution  of  the  corporation  did  not 
necessarily  result  from  the  sale  of  all  the  property  the  company 
chanced  to  own  at  the  time.  The  proof  is  clear  that  the  componf 
had  purchased  and  sold  other  properties;  and  that  it  was  at  the  time 
of  the  sale  in  qaestion  negotiating  for  more.  There  is  no  proof  ot 
the  sale  hiving  been  made  for  an  inadequate  price.  The  price  of 
sixteen  thonsand  dollars  seems  to  have  been  reasonable  and  fair 
when  everything  ia  considered.  The  result  of  the  enterprise  may 
have  proven  unsatisfactory  and  unproHtable.  This  transaction  may 
have  resulted  injariously  to  the  plaintifF.  Bub  be  will  be  compelled 
to  submit  to  the  common  misfortune  of  those  who  embark  in  such 
adventures,  of  being  overpowered  by  the  majority  of  stock  in  a  cor- 
poration of  which  he  is  a  minority  shareholder. 

Viewing  the  question  of  want  of  previous  tender  from  our  present 
standpoint,  it  is  unimportant.  Though  in  such  a  case  as  this  we  are 
of  opinion  that  the  rights  of  the  defendants  could  have  been  pro- 
tected by  a  reserve  in  the  judgment  had  one  been  rendered  in  favor 
of  the  plaintiff  and  appellant. 

Judgment  affirmed. 


No.  1294. 
C.  A.  Brown  &  Beo.  vs.  Q.  B.  Haynes,  Adkinistkatoe. 

When  a  molion  fa  made  In  this  court  lo  tllBoilBs  an  appeal,  on  the  grouud  tbsl  tbr 
uppellHat  has  acqalesced  In  ibe  Judgnieiit  aod  aoaaented  to  Its  eieculloa.  Ib« 
cause  will  be  remanded  for  the  purpoac  oC  permitting  tbe  administration  ol 
prooC  on  that  question. 

APPEAL  from  the  Fifth  District  Court,  Porisb  of  Ouachita. 
R.  W.  Richardeon,  J. 

Qunby  &  Sholart  for  Plaintiffs,  Appellants. 
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SltAbt  dt  RubmU,  Drew  A  Bteumrt  and  J.  A.  Dermen  for  Defend- 
ants and  Appelleee. 

The  opinion  of  the  eonrt  was  deHvered  by 

WATKme,  J.  Plaintilta  averring  themselves,  in  their  partnership 
capacity,  owners  of  a  certain  saw-mill  complete,  inclnding  engine, 
boiler  and  flstoree,  and  twenty  tbonsand  feet  of  lumber ;  and  that 
the  defendant,  ae  administrator  of  the  succession  of  J.  O.  Ronschick, 
has  advertised  said  property  for  eale  as  that  of  the  succession, 
prayed  for  and  obtained  an  injunction  staying  sale  proceedings  until 
the  rights  of  properly  could  be  judicially  tested  and  determined. 

In  an  amended  petition  plaintiff  laid  claim  to  a  lot  of  ^aw-logs  in 
addition  to  the  aforesaid  property. 

In  answer  to  the  original  petition  the  administrator  pleads,  first, 
a  general  denial,  and,  second,  that  the  saw-mill  plant  and  fixtures 
had  been  sold  by  the  plaintiff]  to  the  deceased,  who  was  in  posses- 
sion; and  that  the  plaintiffs,  thereafter,  operated  same  as  the  em- 
p1i^y£s  of  the  deceased  and  for  his  account;  hence  he  prays  the 
dissolution  of  phintift's  injunction  at  his  cost.  His  answer  to  the 
amended  petition  is  a  general  denial. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiffs,  recog- 
nizing their  ownership  of  the  entire  plant  and  property  claimed — 
perpetuating  their  injunction;  and  from  that  judgment  the  adminis- 
trator has  appealed. 

In  this  court  the  plain  iffs  and  appellees  have  filed  a  motion  to 
dismiss  this  appeal,  on  the  ground  that  the  judgment  appealed  from 
has  been  acquiesced  in.  They  aver  that  "  they  are  in  the  peaceable, 
nndistnrbed  possession  of  the  property — the  subject  of  the  contro 
versy  herein — and  have  been  in  possession  thereof  since  the  rendi' 
tion  of  the  judgment  herein  appealed  from.  That  they  took  posses 
sion  of  said  property  with  the  full  knowledge  and  content  of  the  de- 
fendant, Q.  B.  Haynes,  administrator;  and  that  said  defendant  has 
fully  acquiesced  in  said  judgment  and  consented  to  the  execution  of 
the  same."     Wherefore  they  pray  that  the  appeal  be  dismissed. 

The  truth  oP  the  statement  made  in  the  motion  is  affirmed  on  the 
oath  of  one  of  the  appellees. 

Of  course  the  appeal  should  be  dismissed  if,  as  the  appellee's  mo- 
tion declares,  the  appellant  has  acquiesced  In  the  judgment  rendered 
and  consented  to  its  execution  since  same  was  rendered.    If,  indeed. 
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City  ot  HoDi-oe  Ti.  Hardy. 

The  State  of  Louisiana,  bj  Act  No.  7  of  1882,  prohibits  the  playing 
of  this  game,  and  afSxes  a  penalty  for  violating  the  same. 

The  defendant,  becanse  of  this  State  statute,  contends  that  the 
Becorder's  Ooort  ot  said  city,  before  which  he  was  coovlcted,  bad  no 
jurisdiction  to  try  the  case,  and  that  the  city  ordinance  prohibiting 
the  playing  of  the  game  of  craps  is  null  and  void,  being  in  contra- 
Tsntion  of  the  Oonstitntion  ot  the  State. 

The  Legislatnre  has  delegated  to  the  city  ot  Monroe  ample  and 
complete  power  to  regulate  and  preserve  the  good  order  and  peace 
ot  the  city.  Gambling  is  denonnced  by  the  Constitution  as  a  vice, 
and  Its  regulation  and  prohibition  fall  within  the  police  powers  of 
the  city. 

Id  a  ceirtain  class  of  offences  there  may  be  concurrent  powers  In 
tlie  State  and  the  municipal  authorities  to  prohibit  them.  The  de- 
dsions  on  this  point  have  been  so  numerous  and  uniform  in  uphold- 
ing this  doctrine  that  it  has  passed  as  an  elementary  principle  into 
the  text-books.  Oooley's  Gone.  Limitations,  p.  242;  Dillon  on  Corp., 
Vol.  1,  Sec.  868. 

The  jurisprndeDce  of  this  State  is  in  accord  with  this  doctrine. 
State  vs.  Fonrcade,  46  An.  717. 

In  the  80  An.  454,  It  is  scud  that  fines  may  be  imposed  by  munici- 
pal corporation*  for  violations  of  their  ordinances,  and  that  the  State 
may  impose  a  flue  for  violations  of  the  same  act  is  well  established. 
Ihere  can  therefore  be  no  objection  to  the  municipal  corporation 
Imposing  a  flue  tor  an  (.ct  punished  by  a  State  statute,  when  the 
offence  is  of  that  nature  that  is  embraced  within  the  power  of  the 
municipal  government  to  preserve  public  order  and  the  public  peace. 
The  experience  of  municipal  corporations  will  teach  them  which  act« 
are  ot  that  nature  that  are  likely  to  promote  public  disturbance,  and 
in  the  exercise  of  their  judgment  in  this  direction  there  must 
necessarily  be  left  to  them  a  latitude  of  discretion  which  will  not  be 
disturbed  by  the  courts  unless  in  plain  violation  of  personal  rights. 
In  the  Instant  case  we  do  not  see,  nor  is  it  contended,  that  any  of 
the  personal  rights  of  the  defendant  have  been  violated.  He  has 
transgressed  the  State  statute  and  is  liable  to  punishment  for  bo 
doing.  He  has  violated  a  city  ordinance  enacted  in  the  furtherance 
of  the  good  order  and  peace  of  the  municipal  corporation.  Here 
ore  two  distinct  offences — one  directed  against  the  police  power  ot 
tiie  State  and  the  other  against  the  municipal  government.  These 
78 


SUPBBMB  COURT  OF  LOUISIANA. 


offencee,  committed  by  one  act,  are  of  that  nature  that  two  proseca- 
tioDB  can  be  institiited,  since  the  State  haa  delegated  the  power  (o 
the  Mayor  and  Oity  Conncil  of  Monroe  to  paas  all  aecessar;  ordi- 
nances  to  preserve  the  good  order  and  peace  ot  the  city. 

It  would  serve  no  useful  purpose  to  enumerate  the  oftencea  My 
punished  by  both  the  State  and  municipal  corporations.  It  ii 
frnfflclent  to  say  that  where  the  act  tails  within  the  delegated  poUct 
powers  to  the  city,  the  prosecution  for  its  commission  may  be  huti- 
tuted  by  both  the  city  and  the  State — in  the  former  case,  when  tbe 
penalty  imposed  by  the  city  is  within  the  limits  of  the  penalt;  It  it 
allowed  to  impose,  and  doee  not  exceed  the  limit  imposed  by  Uw 
State.     Co  this  point  the  anthorlties  are  practically  nnanlmoiu. 

Judgment  affirmed. 

No.  1284. 
Edwabd  Wisneb  vs.  Moosb  Rohnebt. 

In  case  a  petlllon  contains  two  distinct  demands,  one  □(  wblch  dlsoloseia  ctustol 
aollon  and  Ilifl  otber  does  not.  Che  latter  may,  on  eioeptlon,  be  disregarded  uhI 
thB  cause  permitted  lo  go  to  judgment  on   the  remaiulng  issue  lo  IheDlsiricl 

It  In  Bueh  case  the  eicepliOQ  be  Improperly  ovarruled  by  the  Judge  ii)>»,  "nil''' 
ruling  reversed  In  this  court,  and  the  remaining  laaaenscertnlned  to  be  aue  nM 
wllbln  the  jurisdiction  ol  this  court  roflowmaJeHn, la  conseqnence  a[>si<lni1- 
iUK,  the  appeal  should  be  dismissed  exproprio  mola. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Richland. 
Ellis,  J. 

H.  P.  WelU  for  Plaintiff  and  Appellee. 

Boatner  &  Lamkin  Iot  Defendant  and  Appellant. 

The  opinion  of  the  court  waa  delivered  by 

Watkins,  J.  The  averment  of  the  plaintlff'a  petition  is  that  i>> 
February,  1892,  he  executed  a  deed  to  the  Delhi  Land  and  Improve- 
ment Company,  Limited,  nnder  certain  conditions,  to  one  forty-ur* 
tract  of  land  and  one  acre  of  land  in  the  vicinity  of  Delhi,  in  "<° 
parish  of  Richland,  and  that  at  the  same  time  and  place  said  laBd 
and  improvement  company  executed  a  deed  In  bis  favor  to  cerum 
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pieces  and  parcels  ot  land  In  the  same  TlclnHy,  tb«  two  transactlonB 
being  intended  ae  an  exchange  pro  tanto.  That  eaid  d««ds  were 
placed  in  the  keeping  and  custody  ot  Morse  Rohnert,  the  defendant, 
"  with  the  nnderstanding  and  expteas  agreenien(  that  said  deeds 
Bhonld  not  be  recorded  nor  filed  for  record  •  *  •  antll  after  the 
specific  performance  of  a  certain  (other)  agreement  between  the 
said  land  ImptOTemeut  company  and  petitioner,  which  ^reement 
was  in  mbstance  *  *  *  that  (petitioners)  should  pay,  or  canse  to 
be  paid,  one-sixth  of  the  indebtedness  of  said  company  as  soon  aa 
the  other  stockholders  shonld  pay  their  proportionate  parts  ot  said 
indebtedoeBB.  That  contemporaneonsly  with  the  agteemant  and  the 
delivery  to  the  defendant  of  the  aforesaid  deed  of  the  plaintiff,  the 
former  execnted  hie  obligation,  in  which  be  boand  himself  not  to 
deliver  said  deed  nor  to  permit  the  aame  to  be  recorded  until  after 
tbe  delivery  by  him  to  yonr  petitioner  of  the  deed  made  by  said  land 
company  In  his  favor." 

That  on  or  aboot  the  27tb  of  January,  1898,  tbe  defendant,  in  vio- 
lation of  his  agreement,  did  canse,  or  permit  tbe  said  deed  of  peti- 
tioner to  the  land  company  to  be  recorded,  "  greatly  to  the  Injary 
and  detriment  of  yonr  petitioner;"  and  plaintiff  avers  "  that  the 
permitting  of  tbe  recording  of  said  deed  to  said  land  company,  or 
allowing  same  to  pass  from  bis  custody,  was  in  bad  tHith,  and  *  *  * 
that  said  violation  of  trost  on  tbe  part  of  said  Rohnert  was  expected 
and  intended  by  said  Rohnert  to  accrue  to  bis  personal  benefit."  That 
said  violation  of  trust  and  agreement  was  and  is  productive  ot  great 
Injury  to  petitioner,  and  to  tbe  extent  ot  the  sum  ot  Sve  thousand 
dollars,  to-wit: 

"  Petitioner  is  damaged  in  the  sum  of  not  less  than  one  thousand 
dollars  by  the  alienation  from  him  of  his  property  described  in  said 
deed,  made  by  him  to  said  land  company  without  consideration, 
petitioner  having  received  no  consideration  therefor.  "  Petitioner 
is  farther  damaged  in  tbe  sum  of  four  tbousaud  dollars  by  the  reason 
that  the  said  land  company  has  pretended  to  dispose  of  all  of  tbe 
lands  conveyed  In  both  ot  tbe  above  described  deeds;  and  that  not 
without  great  cost  and  loss  ot  valuable  time,  and  the  interference  of 
bnainess,  can  sfdd  agreement  or  contract  with  said  Delhi  Land  and 
Improvement  Company  be  enforced." 

Wherefore  plaintiff's  prayer  is  "for  judgment  in  and  for  tbe 
amoonta  above  specified  (to)  be  rendered  against  the  defendant." 
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From  a  CAsnal  [nepectioo  of  the  qnotod  avermenU  it  is  evident 
that  there  is  not,  nor  coald  there  be  any  coDtingenc^  in  which  Ue 
District  Court  or  this  court  conld  now,  or  at  an^  time,  have  ren- 
dered a  judgment  for  more  than  one  thousand  doUari  in  favor  of 
the  plaintiff,  and  hence  this  conrt  has  no  jurisdiction  ratione  molma^ 
For  the  plain  declaration  of  plaintiff's  petition  la  that  "  he  is  dam- 
aged Id  the  sum  of  not  less  than  one  thonaand  dollars  b^  the  alienn- 
tlOD  from  bim  of  his  property  described  in  hte  deed  to  the  land 
company  " — that  la  to  say  the/orly-one  acres  that  is  covered  by  tbe 
deed — being  an  eetlmative  value  of  twenty-flve  dollars  per  acre,  an 
exceediuEly  Improbable  valaatlon.  And  its  farther  declatatioa  la 
that  he  ia  "further  damaged  in  the  anm  of  four  thousaad  dollars  \>j 
the  reason  that  t?ie  aaid  land  company  baa  pretended  to  dispose  of  all 
the  lands  conveyed  iu  both  of  the  above  described  deeds." 

Qranting  this  last  declaration  to  be  absolately  true  in  every  par* 
ticular,  yet  It  la  not  alleged  that  the  defendant  was  in  any  manner 
Bponsible  for  the  dami^^  that  resnited.  The  land  improvemeat 
company  was  not  made  a  party  to  this  auit.  The  defendant  is 
alleged  to  be  an  officer,  director  or  stockholder  of  tbe  company;  nor 
la  there  alleged  to  be  any  privity  of  contract  between  them 
apect  to  these  transactiona,  from  which,  imputation  of  liability  coult 
be  interred. 

In  the  court  below  there  was  first  a  judgment  rendered  in  favor  ol 
the  defendant,  but  on  rule  for  a  new  trial  that  judgment  was 
aside  and  a  new  trial  granted.    On  the  second  trial  there  was  ioif 
ment  in  favor  of  the  plaintiff  for  the  sum  of  four  hundred  and  five 
dollars,  from  which  the  defendant  alone  appealed. 

In  this  court  the  plaintiff  failed  to  answer  the  appeal  and  demand 
an  Increase  of  tbe  judgment.  This  state  of  facts  clearly  characteriieB 
tbe  demands  of  tbe  plaintiff — if  that  were  needed — and  tnrnisbeB 
confirmation  of  tbe  view  we  entertain  of  the  pleadings. 

In  the  lower  court  tbe  defendant  filed  an  exception  of  no  cause  o( 
action,  which  was  undoubtedly  directed  at  that  part  of  tbe  petition 
which  refers  to  the  damages  that  are  alleged  to  have  been  suffered 
at  tbe  hands  of  the  land  improvement  company.  We  are  of  opiiuoo 
It  shonld  have  been  aaatained  to  that  extent,  and  the  suit  restricted 
to  plaintiff's  remaining  demand,  as  tbe  judgment  evidently  wa«. 
Had  this  course  been  pursued  the  demand  against  the  land  improve- 
ment company  would  have  paaaed  out  of  the  case,  and  clearly  ei- 
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hibited  the  lack  of  jnriBdicUon  in  this  coTirt  rations  materUe.  Bnt  as 
this  was  not  done  by  the  jodge  a  ^uo,  it  t>ecomea  onr  duty  to  give 
effect  to  the  plea  of  no  caase  o(  action  in  respect  to  the  plaintiff's 
demand  against  the  land  company.  And  finding  that  no  Ganse  of 
action  is  stated  in  this  respect,  the  remaining  demand  for  one  tfaon- 
sand  dollars  is  not  within  onr  jnrisdictlon,  and  the  appeal  most  t>e 
dismissed  ex  propria  motu. 

It  Is  therefore  ordered,  adjndged  and  decreed  that  the  appeal  In 
this  caase  be  dismissed  at  appellant's  cost. 

Rehearing  refoaed. 


ViCKSBURO,  SHBEVEPORT  &,  PACIFIC  RAILROAD   COUPANY  VS.  MlIX) 

Elhorb  BT  AL. 


Farcbasere,  uoder  toreclosurea  ot  murtgages  ol  railroad  Iranolilaes  and  property, 
may  organize  a  corporatloD  under  Bucb  name  aatLey  may  adopt,  whloh,  bytbe 
organ  izatlon.Bucceeds  to  aiicb  tranchlsesand  property  and  takes  the  corporate 
oapaclcy  ot  the  corporalion  ajiaiusC  wblcb  tbe  lorecloaare  proceedings  w«re 
coDdDCted.    Aot  38, 18771  1^  U  S.  397. 

Tbe  grant  or  lands  by  ttie  United  States  la  aid  ol  a  railroad,  the  SlHle  named  as 
truatee  tor  the  road,  the  lands  to  revert  to  tbe  United  States  If  the  road  la  not 
completed  Id  ten  years,  the  lauds  belog  Identified  by  the  grant  and  tbe  Hating 
approTed.  as  dlreeled  by  the  act  ot  CoDgress,  Tests  title  In  the  railroad  com- 
pany, although  the  road  Is  not  built  wltbla  tbe  limited  time  specified  In  Ibeact, 
tbe  grantor  not  Insisting  on  the  reversion,  but  accecidiig  the  sutisoquent  com- 
pletion ot  the  road  aa  compliance  with  the  grant.  Act  ot  Congress  id  June, 
1856;  lltb  Statute  at  I.artfc  18;  2IWall.il;  41  An  89S;  42  An.  lOiM. 

Tbe  State,  a  mere  trustee,  can  not  declare  a  (orteiture  ot  Ibeilands  granted.  -\ct 
39  ot  1879;  44  An,  984. 

Those  who  settle  on  such  lends  In 
railroad  company,  and  are  poaj 

the  grant  and  tbe  noucomplet 
Doilce  that  the  grant  by  lis  ten 
subsequent,  i.  e,  tbe  non-compl 
slated  on  only  by  the  United  S 
ec^ulvalent  act  revoking  the  gr 
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Jury  re^pondi  10  the  lasuee  wben  the  plalntlll  saLD)t  <or  Ibc  lud 
w,  the  defeDdaiit  claltnlng  the  vHlne  ol  (be  ImproTementB.ltie 
Idbb  thai  the  demand  for  Improvemeata  Is  compeaiated  by  Itiil 
d  the  Judgment  (oUowIn?  euch  verdict  is  unobJecMonalilft    C, 


APPEAL  from  the  Fifth  DiBtrlct  Court,  Parish  of  Oaachita. 
B.  W.  RicAardaoit,  J. 


Ounby  &  Sholars,  C.  Newton  and  Frank  Vaughan  for  Detendsnt 
and  Appellant. 

Stubbs  &  Buaeell  for  Plaintiff  and  Appellee. 

The  opinion  of  the  conrt  wae  delivered  by 

McEnery,  J.  This  is  a  petitory  action  Instituted  by  the  pl^tiff 
corporation  against  the  defendants,  who  it  is  alleged  "  withont  any 
shadow  of  right  or  title"  have  entered  upon  a  tract  of  land  owned 
by  plaintiff  and  described  as  the  8.  E.  1-4  of  the  8.  W.  1-4;  the  E. 
1-2  of  theN.  W.  1-4;  the  W.  1-2  of  the  N.  E.  1-4;  theS.  W.  l-4of 
the  N.  E.  1-4;  tbe  E.  1-2  of  the  8.  W.  1-4;  the  S.  E.  1-4  of  the  S. 
E.  1-4,  Section  17,  T.  17,  R,  1,  E.,  containing  four  hundred  acreB. 
It  ie  alleged  that  the  defendants  are  trespassers  and  have  destroved 
a  laige  qnantity  of  valuable  timber  and  are  still  wasting  the  same  to 
the  great  injury  and  damage  of  plaintiff;  and  that  said  defendants 
have  occupied  and  cultivated  said  land  for  a  period  of  five  yean. 
The  prayer  of  petitioner  is  that  the  plaintiff  recover  judgment  agunst 
the  defendants,  decreeing  plaintiff  to  be  the  lawful  owner  of  said 
land,  and  in  the  sum  of  five  hundred  (|500)  dollars  on  account  ot 
the  dTStmction  of  the  timber  on  said  land,  and  tor  foar  thousand 
($4000)  dollars  for  the  use  and  occupancy  of  said  land  to  the  last  dij 
of  January,  1892,  and  eight  hundred  ((800)  dollars  annaally  from 
said  date  until  the  delivery  of  the  property  to  petitioner. 

The  defendants  filed  an  exception  to  the  enit  on  the  grounds,  (I) 


MONROE,  JUNE,  1894.  1289 

Kallroad  Company  vs.  Elmore  «t  b1. 

thst  there  la  a  miajolnder  of  parties;  (2)  that  tbe  all^stiona  In  the 
petition  are  T^^ue,  indeflnlte  and  mBofflclent;  (8)  that  plaintiff  is 
withoat  capacity- to  briog  this  eait,  there  being  no  Bach  corporation 
imder  the  laws  ot  Louisiana  as  the  Vicksbnrg,  Shreveport  &  PaciflG 
Ballroad  Company. 

The  exception  was  overmled  and  the  defendants  answered  Id  sub- 
stance as  follows:  That  the  plaintiff  corporation  has  no  title  what- 
ever to  the  land  sued  tor,  and  that  the  claim  for  damages  is  extor- 
tionate, far  exceeding  the  value  of  the  land. 

That  the  mortgage  of  said  lauds  granted  to  said  corporation  by  the 
Federal  government  by  Act  3  of  June,  1866,  is  nnll  and  void,  as  the 
road  conld  sell  only  twenty  miles  of  said  lands  at  a  time,  as  said  road 
was  completed;  and  therefore  the  State,  holding  the  lands  iu  trust 
for  the  purpose  of  constructing  the  road,  could  not  authorize  the 
mortgage  of  said  lands  for  the  uncompleted  portion  of  the  road. 

That  on  June  8,  1886,  all  the  lands  between  the  Ouachita  and  Red 
rivers  reverted  to  the  Federal  government,  as  on  that  date  the  road 
had  not  been  completed,  and  became  part  of  the  public  domain,  and 
the  defendants  had  the  right  to  enter  upon  and  homestead  the  same. 

That  the  road  was  not  located  as  provided  by  act  <  t  the  Legis- 
lature in  1857,  and  they  deny  that  the  lands  granted  to  the  railroad 
were  ever  transferred  to  plaintiffs,  directly  or  indirectly,  in  the  pro- 
ceedings of  Henry  R.  Jackson  et  ale.  vs.  Jno.  T.  Ludeling  et  ata.,  or 
were  ever  seized  or  sold  by  the  marshal,  or  that  said  lands  could  be 
seized  or  sold,  in  any  manner,  for  debt,  or  transferred,  until  the 
road  had  earned  the  same  by  its  completion.  That  the  Federal  gov- 
ernment, through  its  Interior  Department,  has  refused  to  issue  pat- 
ents to  plaintiff  for  said  lands.  That  the  road  was  not  constructed 
on  the  faith  ot  the  grant  of  said  lands ;  that  the  Legislature  in  1879 
declared  the  grant  forfeited,  and  in  1886  declared  that  said  road  had 
no  title  to  said  lands.  That  the  United  States  Register  of  the  Land 
Office  advertised  said  lands  for  entry,  and  defendants  went  on  the 
same  in  good  faith,  believing  them  to  be  subject  to  homestead  occu- 
pation. Defendants,  separating  in  their  defence,  aver  that  each  has 
made  application  for  homestead  entry,  and  designates  the  quantity 
of  land  applied  for  by  each.  The  answer  sets  out  alleged  oppressive 
acts  ot  plaintiff  and  prays  for  damages  to  the  amonnt  ot  five  hun- 
dred (tSOO)  dollars. 

The  case  was  tried  by  jury  and  a  verdict  returned  io  favor  ot  the 
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p]aintUT,  M  follows:  "Fall  poBBession  of  all  the  lands  sned  for  in 
tills  case  (situated  in  section  17)  and  all  tbe  improvements  thereon; 
said  ImproTements  going  In  lien  of  and  to  offset  the  claim  of  tbe 
plaintiff  for  rent  and  damages,  inclnding  rents  tor  the  present  fear." 
A  jndgment  in  favor  of  the  plaintifT  was  entered  fn  accordance  vitii 
this  verdict,  except  the  order  to  deliver  possession  by  Jannu; 
1,  1894. 

To  this  judgment  the  plaintiff  excepted  on  the  ground  that  it  wu 
not  in  accordance  with  the  verdict,  and  assigned  this  as  error.  At 
this  time  we  state  that  the  delivery  to  the  plaintiff  could  have  been 
demanded  when  the  judgment  became  final,  and  this  eztenaion 
of  time  could  not  injorlously  affect  the  defendants. 

EXCHFTION. 

1.  The  petllionchai^sthat thedetendantsare trespassersnpontlis 
land  to  which  the  plaintiff  asserts  title.  It  is  immaterial  whetber 
they  set  up  claim  to  any  particular  part  of  the  land  as  long  as  tlie; 
are  trespassers,  without  title,  and  possess  the  same,  adversely  to  tbs 
true  owner.  They  are  sued  jointly  as  naked  possessors,  and  they 
haye  a  common  isene  in  resisting  plaintiff's  title.  The  defence  ot  one 
is  the  defence  of  all  the  defendants,  as  each  holds  by  virtne  ol  Uis 
same  title  and  are  jointly  interested  in  being  maintained  in  posBesrion- 
The  primary  question  at  issue  is  title  to  the  property,  and  all  tbe  de- 
fendants are  alike  interested  regardless  of  the  quantity  of  land  poe- 
sessed  by  each.     Derbes  et  al.  vs.  Romero,  28  An.  644. 

2.  There  is  no  force  in  this  objection.  The  petition  contains  every 
necessary  and  essential  averment  for  maintaining  the  action. 

3.  We  fail  to  see  the  application  to  defendants'  argument  to  the  facU 
in  this  case.  The  record  ia  against  the  pretensions  of  the  defenduita. 
The  plaintifT  acquired  title  through  the  forecIoBare  sale,  December  1, 
1879-  The  mortgage  creditors  purchased  the  mortgaged  property 
and  organized  the  present  company.  The  organization  wse  pel' 
tected,  literally,  in  conformity  to  Act  38  of  1877,  and  a  statement  ol 
the  organization  and  formation  of  the  corporation  in  compliance  wiUi 
Sec.  3  of  the  act  was  filed  with  the  Secretary  of  State.  The  defend- 
ants objected  to  the  copy  of  this  statement  certified  by  the  SecretsiT 
of  State  being  introduced  in  evidence,  because  the  act  of  inW" 
poration  was  not  made  by  authentic  act,  and  the  copy  was  nol 
a  copy  of  the  authentic  document  which  proves  itself.    Tbe  set  ^^ 
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not  require  tbe  formation  to  be  bjr  aulbeotic  act,  and  following  the 
p\aia  direction  of  the  statute  was  anlBcient.  The  statement  of  the 
formation  of  the  company  or  corporation,  when  filed,  became  a  part 
of  the  public  arcbiTCs  and  a  certified  copy  of  same  is  to  all  intenta 
and  pnrpoaes  a  copy  of  an  anthentic  act,  and  anthorizes  its  Intro- 
dnction  as  evidence.  State  vs.  Gannon,  Sheriff,  45  An.,  1281;  State 
vs.  Lake,  45  An.  1207. 

Mbkits. 

The  defendants  aver  that  they  have  made  application  for  home- 
stead on  the  lands  as  a  part  of  the  public  domain  subject  to  home- 
stead entry.  Their  claims  are  baaed  on  notices  of  the  Register  and 
Receiver  of  the  Land  Office,  at  Monroe,  La.,  Inviting  homestead  set- 
tiers  on  the  same.  It  Is  alleged  that  they  bad  received  instructions^ 
that  the  lands  granted  to  the  railroad  company,  between  the  Ouach- 
ita and  Red  rivers,  had  been  open  to  public  entry.  No  such 
instmctions  have  beea  shown  to  have  been  issued,  and  it  is 
a  moral  certainty  that  had  they  been  issued,  tbe  original  would 
be  found  in  the  government  records  at  Washington.  The  fact 
is  that,  in  1856,  -  Thomas  A.  Hendricks,  Oommissioner  of  the 
General  Land  Office,  withdrew  these  lands  from  sale,  on  the 
expected  approval  of  the  act  of  Congress  of  June  3,  1856,  by 
tbe  President,  and  it  may  be  safely  asserted  that  since  that  date 
they  have  never  been  open  to  entry.  This  is  corroborated  by 
the  decree  of  tbe  United  States  Snpreme  Court,  recognizing  tbe 
force  and  validity  of  the  mortgage  placed  on  the  railroad  and  these 
lands,  and  their  sale  under  tbe  decree  of  the  court,  and  the  repeated 
action  of  one  of  the  executive  departments  of  the  Federal  govern- 
ment in  recognizing,  on  the  certificates  of  tbe  Governor  of  Louisi- 
ana, tbe  claim  of  tbe  road  to  the  lands  granted  to  it  by  Oougress. 
This  recognition  is  not  found  iu  this  record,  but  it  is  a  part  of  the 
history  of  the  corporation — not  important  in  deciding  this  case,  but 
merely  stated  incidentally.  The  fact  still  remains  that  the  lands  have 
not  been  restored  to  the  public  domain  and  that  no  department  of 
the  Federal  government  has  done  any  act  to  disturb  the  rights  of  tbe 
road  to  these  lands. 

The  other  matters  alleged  as  defences  in  the  answers  do  not  con- 
cern these  defendants  and  are  personal  to  the  grantor.  It  is  Immo- 
terial  to  them  whether  the  road  in  its  construction  was  diverted  from 
its  original  line;  how  the  State  disposed  of  tbe  trust  confided  to  it 
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coDClnBioDS  prove  dieappointfng  to  th«  defendants,  we  tnutthey  will 
be  accepted  as  the  reenlt  of  a  diligent  effort  on  oar  part  to  give  to 
the  controveray,  prevlouB  phases  of  which  have  been  before  ns,  onr 
best  attention. 

When  defendants,  sued  for  land,  hold  by  different  titles,  they  can 
not,  as  a  general  rale,  be  joined  becanse  their  defences,  necessarily, 
are  difTerent.  In  this  case  the  defendants  exhibit  no  title  whatever, 
common  or  individaal.  There  is,  it  is  tme,  on  the  part  of  some  of 
the  defendants  the  averment  that  they  made  homestead  entries  cf 
portions  of  the  lands,  bat,  in  oar  view,  such  entries,  even  if  snstained 
by  proof,  wonld  not,  under  the  circumstances  of  this  case,  distinguish 
the  position  of  those  who  assert  such  entries  from  that  of  treapaasers. 
Hence  we  have  the  case  ol  plaintifl  asserting  title  to  a  tract  of  land 
on  which  various  persons  have  settled.  The  defendants  are  not  dis- 
tinguished by  any  difference  in  the  titles  they  hold,  for  they  hold 
none.  They  stand  on  one  common  ground  of  naked  possession.  We 
are  aware  of  no  rule  or  test  by  which  plaintiff  coald  divide  his  action. 
On  the  other  hand,  all  these  defendants  have  a  common  interest  in 
disputing  plaintiff's  title.  If  plaintiff  had  brought  as  many  different 
suits  as  there  are  defendants,  all  could  join  in  the  defence,  and  to  the 
consolidation  of  the  suit  there  could  be  no  objection.  If  consolida- 
tion to  save  costs  would  have  been  aathorized,  the  propriety  is  en- 
forced of  joining  all  these  defendants  in  one  suit.  We  think,  there- 
fore, the  exception  of  misjoinder  is  not  well  taken.  Support  of  this 
view  is  to  be  fo'Jnd  in  the  general  rules  of  pleading  and,  we  are  in- 
clined to  believe,  admits  of  abundant  support  in  authority.  We  find 
one  case  in  point  and  those  cited  in  plaintiff's  brief,  to  which  we  have 
not  bad  access,  seem  to  sustain  the  pleadings  in  this  case.  Derbes 
vs.  Romero,  28  An.  644;  18  H.  288;  18  H.  253;  2  H.  642.  In  the 
cases  of  Oaines  vs.  City  of  New  Orleans  efals.  the  defendants,  chained 
as  possessors  in  bad  faith,  were  joined  in  one  bill,  as  we  remember 
the  cases.  Oaines  vs.  Agnelly  et  als.,  1  Woods,  238;  Qaines  et  alt. 
vs.  City  of  New  Oileans,  1  Woods,  104. 

The  defendants  put  at  issue  the  corporate  capacity  of  plaintiff. 
The  Vicksburg,  Shreveport  &  Texas  Railroad  Company  was  created 
in  1853  to  construct  a  railroad  from  the  Texas  line  to  Vicksburg  via 
Greenwood,  Shreveport  and  Monroe.  In  aid  of  this  railroad,  or  as 
the  act  expressed  it  "  a  railroad,"  between  these  points  and  the  line 
stated,  Congress  granted  in  1856  alternate  odd  sections  of  laud  for 


1244  SUPREME  COURT  OP  LOUISIANA. 

Railroad  Compaoy  va.  Elmore  et  aL 

six  eections  in  width  on  each  side  ol  tbe  road.  The  grant  atipnlated 
the  road  Bhould  be  constrncted  in  ten  years  or  the  lands  should  »■ 
vert  to  tbe  United  States.  It  ia  not  disputed  that  tbe  grant  wu  ac- 
cepted by  the  company,  lands  selected  and  the  listing  spptoved  b; 
the  government,  aa  provided  by  tbe  Act  of  Oongress  of  1S56.  II 
Statutes  at  La^e,  18. 

Thereafter,  in  September,  185?,  the  company  executed  and  issued 
bonds  to  a  large  amount,  secured  as  usual  in  railway  mortgages  on 
its  road-bed,  lands  and  franchises,  and  the  mortgf^e  specially  em- 
braced the  tour  hundred  and  twenty  thousand  nine  hundred  uid 
twenty-foor  acres  of  land  embraced  in  the  grant.  On  these  bonds, 
extant  and  unpaid  in  1879,  by  appropriate  proceedings  in  the  UuitMl 
States  Circuit  Court,  Fifth  Circuit  and  District  of  Louisiana,  tbe 
bondholders  foreclosed  their  mortgage  and  at  the  master's  sate  andei 
the  decree  of  tbe  court  acquired,  throngb  a  committee  selected  by 
them,  tbe  railroad,  its  lands  and  franchises  covered  by  mortgage. 

We  do  not  appreciate  that  any  objection  is  or  can  be  urged  to  these 
proceedings.  Tbey  exhibit  the  usual  method  by  which  railroad  fran- 
chises are  transferred  when  bondholders  exact  their  rights. 

It  has  never  been  supposed  that  such  proceedings  end  tbe  coipo- 
rate  existence,  for,  it  this  were  the  case,  railroad  mor^^ages  would 
confer  no  rights  and  railroad  bonds  disappear  as  securities.  It 
must  be  accepted,  then,  that  the  sale  passed  the  corporate  franchises 
to  tbe  purchasers.  In  that  condition  the  purchasers  availed  them- 
selves  of  tbe  Act  No.  88  of  the  Legislature  of  1877,  which  authoriies 
the  poTcbasers  of  railway  property  and  franchises  to  hold  all  eocb 
property  and  operate  tbe  railroad  the  same  as  the  company  that  exe- 
cuted the  mortj^age.  Tbe  act  further  authorizes  the  purchasers  to 
fix  aud  divide  tbe  stock  bought,  adopt  a  name  and  organize  anew  (be 
company  by  electing  a  board  of  directors.  When  all  this  was  effected 
the  act  provided  for  the  flliug  of  the  organization  certificate  in  tbe 
office  of  the  Secretary  oF  State,  and,  this  done,  the  act  declares  ibe 
company  shall  be  deemed  a  body  corporate  under  the  name  cboeen 
aa  fully  as  if  chartered  anew  by  the  Legislature.  We  find  from  tbe 
record  that  all  these  provisions  were  complied  with  by  the  pnT- 
chasers,  and  the  corporation  once  known  as  the  Yicksbuig,  Shreve- 
port  &  Texas  Railroad  Company  has  beceme  the  Yicksburg,  Sbreve- 
port  &  Pacific  Railroad  Company,  if  there  is  any  virtue  in  the  jadi- 
cial  proceedings  to  foreclose  the  mortgage  and  the  Legislative  Act  ol 
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1877.  Tb«re  vaa  no  creation  of  any  new  corporation,  but  the  con- 
tinnatioQ  o(  a  subsisting  corporation  nnder  a  new  name.  The  act  has 
stood  nnchallenged  for  years,  nor  is  the  court  advised  of  any  ground 
on  which  it  can  be  assailed.  It  is  not  of  easy  application  that  there 
can  be  repugnancy  to  the  organic  law  and  legislation  of  this  char- 
acter, BO  necessary  to  give  effect  to  the  changes  so  apt  to  occnr  in 
the  operation  of  railroads.  The  court  conceives  the  present  Vlcks- 
bnrg,  Bhreveport  &  Pacific  Railroad  Company  must  be  deemed 
clothed  with  all  the  rights  of  its  predecessor,  and  Is  a  subsisting  cor- 
poration and  is  competent  to  stand  in  judgment. 

Nor  can  it  be  denied  that  the  lands  sued  for  In  this  case  are  em- 
braced in  the  grant  of  1856.  Unless  that  grant  has  been  withdrawn 
or  anntUled,  the  present  corporation  is  vested  with  title  to  the  lands. 
These  defendants  insist  the  lands  have  reverted  to  the  United 
States  by  the  lapse  of  time — i.  e.,  the  ten  years.  That  the  company 
did  not  build  the  road  on  the  original  line;  that  the  Legislature  of 
Louisiana  has  declared  the  grant  forfeited,  and  other  defences  are 
advanced  assailing  the  right  of  the  corporation  to  the  lands  granted. 
It  is  tnie  the  railroad  was  not  completed  within  the  time  stipulated 
in  the  grant.  It  is  also  true,  we  believe,  there  was  a  deviation  from 
the  line  originally  designed  for  the  road.  But  it  is  equally  true  the 
road  has  been  completed  and  the  United  Statef  has  never  insisted  on 
any  cause  of  forfeiture  and  has  never  forfeited  the  giant.  From 
time  to  time  the  certificates  of  the  completion  of  the  road  have  been 
filed  in  the  office  of  the  Oommiseioner  of  the  Qeneral  Land  0£Qce, 
and,  though  long  after  the  ten-year  limit,  have  been  accepted  as 
Bstistactory  evidence  of  compliance  with  the  grant.  So  long  as  the 
grantor  interposes  no  objection,  we  can  not  perceive  the  right  of  de- 
fendants to  nrge  non-compliance  with  conditions  we  must  deem 
waived  by  the  grantor.  We  do  not  enlarge  on  this  point  because,  in 
our  view,  annecessary,  especially  in  view  of  the  elaborate  decisions 
in  41  An.  896 ;  42  An.  1007,  and  44  An.  981. 

Nor  can  we  understand  how  the  Stateot  Louisiana  can  forfeit  lands 
or  declare  annulled  the  grant  of  1856.  The  State  has  no  interest. 
It  was  the  trustee  nnder  the  act  of  1866,  but  its  functions  have  long 
since  ceased,  and  before  the  legislative  act  in  which  it  undertook  to 
annul  the  grant.     44  An.  981. 

We  have  given  careful  attention  to  the  claims  advanced  in 
l>ehalf  of  some  of  the    defendants  that  they   hold  under  home- 
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stead  entriM.  If  snch  entries  had  been  made  they  would  ba^e 
been  in  the  face  of  the  grant  and  with  the  implied  notice  that  Um 
grant  stood,  notwithstanding  all  conditions  and  limitatioaa,  anleniii' 
elsted  on  by  the  United  States.  In  otu  view  the  proof  falk  to  Bho* 
any  homestead  entries  except  those  held  tor  cancellatJon  by  Ibe 
offidils  of  the  land  ofSce.  In  onr  opinion  the  defendants Bluid sim- 
ply as  trespassers  without  title.  It  is  well  settled  within  onr  jiiii- 
pmdence  that  claims  for  improvements  by  defendants  in  this  poution 
are  admitted  sparingly.  We  find  no  evidence  in  the  record  that 
defendants  have  made  improvements  of  that  character  that  aoiii« 
cases  have  recognized  as  affording  a  basis  for  a  claim  sgtiiut  Qie 
owner.  16  La.  414;  3  R.  817;  12  R.  264.  Bnt,  waiving  tbis  qsM- 
tion,  it  is  settled  that  treepaasere,  withont  title  and  withoat  knowl- 
edge or  presamed  knowledge  of  the  title  of  the  owner,  owe  fniti 
from  the  date  of  their  possession,  and  we  see  no  objection  to  tti« 
verdict  and  judgment  that  compensates  any  supposed  liability  for 
improvements  by  the  claim  of  plaintiff  for  rents  and  revennes.  TN. 
S.  112 ;  6  R.  192 ;  12  R.  266.  The  verdict  was  for  plaintiff,  with  the 
addition  of  compeuBatiug  the  claim  for  improvements  with  that  lot 
revenne;  judgment  followed  the  verdict  and  both  snbstsDtuUf  n- 
sponded  to  tbe  issues,  and  we  do  not  think  the  objection  of  Ibe 
defendant  on  this  ground  is  well  taken. 

It  is  undoubtedly  better  that  juries  should  be  kept  together  titter 
the  charge  and  it  Is  impliedly  required  by  the  Code,  Bat  merely  he- 
cause  in  this  case  there  was  a  separation,  we  do  not  think  tbe  verdict 
should  be  set  aside. 

Rehearing  refused. 


W.  B.  Land  vs.  Sarab  E.  Martin,  His  Wife. 

APPEAL  from  the  Sixth  Judicial  District  Court,  Parish  ot  Bich' 
land.     KllU,  J. 


The  opinion  of  the  court  was  delivered  by  McEkbrv,  J- 

Action  tor  divorce. 

Judgment  ot  lower  court  reversed. 

The  case  only  involved  facts- 
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No.  1201. 
The  Statb  of  Louisiana  vb.  Pbteb  Louis. 
gobbiar  in  ohb  cocnt  and  emootino  with  intbitt  to  mcrdbr  ] 

Count.— Tbs  aocDsed  was  otiarged  In  an  InlormaCloairith  robbery  In  one  count, 

and  about  ins  with  Intent  to  innrder  In  another  uonnt. 
i  gCDeral  verdict  ot  guilty  was  found  against  bim. 
Alter  conviction  be  interposed  a  mollon  In  arrest  of  liidgmeot. 
Alter  hearing  upon  Ibis  moCiOD  the  proeeontor  entered  a  hcUi  proMi^  as  to  the 

flntcoDiit,  and  tbe  court  sentenced  (be  itccuaod  under  tlie  second  count. 
A  DEFEcrirE  Count.— Tbe  Tcrdlct  eabmced  the  two  counti  of  tbe  information, 

snd  although  tbe  flrst  coant  was  tIcIodb  tbe  verdict  is  not  disturbed  as  to  the 

count  that  Is  f[ood. 
Tbe  eflect  is  the  same  as  II  tbe  vicious  couet  had  been  iiaashcd  as  defective.    The 

accused  was  sentenced  unler  the  good  count. 
SuBPLnSAQB.- Tbe  defendant  waa  charged  In  the  eeoond  and  good  oount  with 

■booting  with  Intent  to  murder,  under  olroumstaneaa  other  Chan  those  men- 
tioned in  Sec.  T90  of  tbe  Revised  Code. 
The  '■  robbery  "  charged  in  the  flrat  count  was  surplusage  in  ao  far  as  related  to 

the  second  and  good  count. 
The  section  i;ndeb  which  the  Information  was   Frahbd.— The  accused  was 

not  prosecuted  nnder  Sec.  TM  of  the  Revised  Statutes. 
The  intorinatlon  was  framed  under  Sec.  791  of  the  Revised  Statutes,  and  compiles 

with  tbe  requlremeuts  of  that  section. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  AsceDsion. 
Guion,  J. 

J.  P.  Madison,  District  Attorney,  (or  the  State. 
R.  N.  Bima  for  Defendant  and  Appellant. 

The  opinion  of  the  coart  was  delivered  by 

Brbaux,  J.  The  information  Sled  in  this  case  in  two  counts 
charges,  that  one  Peter  Lonis,  late  of  the  parish  of  Ascension,  on  the 
24th  day  at  September,  1893,  upon  Leberte  Corsico  feloniously  did 
make  an  assanlt,  and  him,  the  said  Corsico,  in  bodily  fear  and  danger 
of  his  life,  then  and  there  feloniously  did  put;  six  dollars  of  the  money, 
chattels  and  goods  of  the  said  Leberte  Corsico  from  the  person  and 
gainst  the  said  Leberte  Corsico  then  and  there  felonionsly  did  steal, 
take  and  carry  away,  contrary  to  the  form  of  the  statute  of  Louisiana, 
in  snch  cases  mode  and  provided,  and  against  the  peace  and  dignity 
of  the  same;  and  the  said  District  Attorney  aforesaid,  who  prose- 
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cntes  as  aforesaid  In  the  Twentieth  Judicial  District  Court  in  and  (or 
the  parish  of  Aaceneion,  gives  the  court  here  to  nnderstand  and  be 
informed  that  said  Peter  Louis  aforesaid,  late  of  said  pariah,  at  the 
same  time  and  place,  having,  as  aforesaid,  asaanlted  and  robbed  said 
Leberte  Corsico,  did  then  and  there  with  force  and  arms,  in  said  paiisb 
and  within  the  jurisdiction  of  said  court,  wUfnlly,  feloniouBly ,  and  of 
his  malice  aforethought,  shoot  oneLeberteCorsicoin  thepeaceot  tbe 
State  then  and  there  being,  with  a  dangerous  weapon,  to-wit:  > 
pistol,  with  the  intent  the  said  Leberte  Corsico  then  and  there  teloni' 
onsly,  wilfully  aod  of  his  malice  aforethought  to  kill  and  murder. 

The  accused  was  tried  and  found  guilty. 

From  a  sentence  condemning  him  to  be  imprisoned  in  the  SUte 
penitentiary  at  hard  labor  during  twenty  years,  the  accused  prose- 
cntea  this  appeal. 

In  his  motion,  in  arrest  of  judgment,  the  defendant  averred  that 
the  first  count  of  the  information  does  not  set  forth  the  commlBsioa 
of  a  crime,  and  that  the  second  count  does  not  allege  the  commissioo 
of  a  crime  in  connecdon  with  the  offence  charged  in  the  first  count; 
that  it  charges  a  distinct  offence  without  alleged  identity  betwaen 
the  person  referred  to  in  the  flrat  count  as  having  been  robbed  and 
the  person  referred  to  in  the  second  count  as  having  been  shot;  thit 
a  prosecution  nnder  Art.  809,  Revised  Statutes,  is  wholly  ineonaist- 
ent  with  a  prosecution  under  Art.  791,  Revised  Statutes,  under  wbich 
sections  the  State  has  declared. 

After  this  motion  in  arrest  of  judgment  had  been  submitted  to  the 
court  for  decision,  the  State  entered  a  nolle  prosequi  aa  to  the  first 
conut  of  the  information,  and  sentence  was  thereafter  passed  upon 
the  accused  as  to  the  second  count. 

In  an  assignment  of  errors,  filed  before  this  court,  the  defendant, 
through  conuael,  submits  the  following  points: 

1.  That  the  withdrawal  of  the  first  count  eliminated  from  the 
crime  chafed  the  essential  ingredient  of  robbery,  and  he  could  noi 
be  sentenced  under  Sec.  791  of  the  Revised  Statutes.. 

2.  That  the  verdict  and  sentence  are  uitm  vires,  null  and  void,  he- 
cause  defendant  could  not  be  held  to  answer  to  an  information 
charging  him  with  shooting  with  intent  to  murder  in  the  perpetra- 
tion of  the  crime  of  robbery.  That  the  State  could  proceed  agwnst 
him  on  such  a  charge  only  by  indictment. 
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A  DEFECTIVE  COUNT  AND   A.  OOOD  COUNT. 

All  the  gronnde,  briefly  stated,  in  the  order  presented  are : 

1.  That  the  State  coold  not  enter  a  nolle  prosequi  as  to  the  defective 
coont  and  anatain  application  tor  sentence  on  the  remaining  count. 

The  defendant  pleaded  to  the  information  witbout  calling  on  the 
prosecator  to  elect  and  without  motion  to  quaab. 

He  was  found  guilty  on  each  couut- 

The  first  being  vicious  was  abandoned,  the  second  remained. 

The  charge  in  tbe  first  count  was  treated  as  surplusage  aud  with- 
drawn. It  being  separate  and  distinct  from  the  good  count,  it  could 
be  quashed  and  the  accused  sentenced  under  the  former. 

Mr.  Wbarton,  in  his  work  on  Criminal  Evidence,  p.  188,  says: 

"  All  nnneceaaary  words  may  on  trial  or  assent  of  judgment  be 
rejected  as  sorplosage  it  the  instrument  would  be  good  on  striking 
them  out." 

This  court  has  approvingly  quoted  this  section  as  applying  to  the 
qoaahing  of  vicloos  counts.  The  State  ot  Louisiana  vs.  Thomas 
Brown,  35  An.  1068. 

The  effect  in  this  case  ot  entering  a  nolle  prosequi  as  to  the  vlciona 
count  after  a  general  verdict  of  guilty  is  tbe  aame  as  if  the  vicious 
count  had  been  qnaahed. 

The  text  writers,  npon  the  subject,  and  jurisprudence  unite  in  an- 
nouncing that  a  bad  count  may  be  quashed  without  affecting  the 
prosecution  under  the  count  not  vicious. 

If  an  indictment  contains  a  good  count  a  motion  to  quash  should, 
as  to  it,  be  overruled.  30  An.  403;  Whar.  Orim.  Plead.,  Sec.  394; 
1  Bishop,  Crim.  Prac.,  Sec.  764. 

2.   aURPLUBAOE. 

That  tbe  nolle  prosequi  as  to  the  bad  count  carried  with  it  the 
essential  ingredient  of  robbery  found  in  tbe  second  count,  and  that, 
in  consequence,  he  could  not  be  sentenced. 

We  have  not  discovered  the  merits  of  this  point. 

The  section  under  which  the  information  was  framed  provides 
that  "whoever  shall  ehoot  '  •  •  with  intent  to  commit  murder, 
under  any  other  circumstances  than  there  mentioned  in  the  preced- 
ing section,  shall,  on  conviction,  suffer  imprisonment  at  hard  labor, 
or  otherwise,  for  not  less  than  one  normore  than  twenty -one  years." 
R.  S.,  Sec.  791. 
79* 
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ShootiDK  with  intent  to  morder  under  other  circnmstances  than 
tboBe  mentioned  in  Sec.  790  of  the  Revised  Statntee  is  tbe  crime 
charged  in  the  information  and  of  which  the  accnaed  was  prononnceij 
guilty. 

Rohbery  is  not  one  of  the  ingredients  of  the  crime  for  which  the 
accused  was  sentenced,  and  the  "robbery"  set  forth  in  the  badccnnt 
was  surplusage  in  so  far  as  related  to  the  second  and  good  coont. 

3.   THB   SECTION    OF     THE    BUVI3BD  8TATUTHS  UNDER    WHICH   THE 
INFORUATION  WAS  FRAMED. 

That  the  second  charge,  which  has  direct  reference  to  the  first 
charge  of  robbery,  comes  within  the  provisions  of  Sec.  790  of  the 
Revised  Statutes,  and  the  prosecution  for  that  crime  is  limited  to 
indictment  (Cons.,  Art.  5)  and  is  not  possible  by  information. 

The  second  count— r.  e.,  the  good  count,  contains  a  mere  refeience 
to  the  charge  in  the  first  or  bad  count.  Id  setting  aside  the  flnt 
count  the  charge  of  robbery  was  eliminated  altogether.  It  is  no 
part  of  the  gravamtn  of  the  second  connt,  and  the  reference  Ui  ii 
was  properly  treated  by  the  trial  judge  as  mere  surplusage. 

He  was  not  charged  with  "  lying  in  wait  "  nor  with  robbery,  and 
therefore  was  not  prosecuted  under  Sec.  790,  requiring  presentment 
or  indictment  by  grand  jury. 

He  was  prosecuted  under  Sec.  791  and  found  guilty  of  shoofcng 
with  intent  to  murder  under  other  circumstances  than  those  men- 
tioned in  the  preceding  section — a  crime  which  may  be  charged  b>5 
information  of  the  prosecuting  officer. 

Tbe  foregoing  are  the  grounds  urged  to  reverse  the  proceedingsol 
the  District  Court.  They  do  not  establish  that  error  has  been  com- 
mitted on  account  of  which  the  appeal  should  be  reversed. 

Judgment  afllrmed. 


No.  1297. 
Charles  H.  Ross  vb.  L.  Enaut  bt  al. 

On  MOtlOK  TO  DISMISS  TIIK  ArPKlL. 
Ilia  CUBS  ia  within  the  Jurisdiction  of  ILis  court,  being;  a  BUit  against  il 
sons  who  are  Interested  in  maintnlnlng  tlie  title  to  a  tract  ol  land, 
nullity  would  Dftect  the  title  ol  each.    They  are,  therefore.  Inter 
without  regard  to  the  extent  of  [heir  respeetlve  claims. 
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Boss  v».  Euaut  e(  ol. 

On  thb  Mekits. 

A  maregage  vasdue  to  the  "Conaolldatod  AasociatEOD  of  the  Plantere  ot  LouEsiana." 

Tlictalrix  sued  oat  ao  Injunction  agalnat  tbe  loreclOBUro  ol  t be  mortgage.  The 
l»uea  raised  were  decided  against  her.  She  had  tbe  rigbtto  stand  in  Judgment. 
Der  wards  are  concladed  by  tbe  Judgment,  and  at  tbeir  majority  are  wEtbout 
right  to  reopen  questEons  Anally  settled. 

Slaltt  rtipablica  raaxime  jatlicalii  rebiu  coiUtnetur. 

Intonnalitles  ot  nsale  are  cured  by  the  prescription  of  11  le  years. 
On  afflication  fob  a  I'.ekbarino. 

Prool  establlibiriK  tbat  plaintltC  was  divested  oE  his  title,  subsequent  to  tbe  sale 
ol  bra  property  by  anotber,  whose  right  to  sell  be  disputed,  having  been  ad- 
mitted witbout  objection,  be  can  not  recover  tlie  property,  to  which  be  no 
longer  bas  title. 

Tbe  valnc  ot  the  land  involTcd.  the  revenues  and  tbe  improvements  lo  be  par- 
titioned in  case  ol  JudgDient  (or  plaEntiH,  enter  into  consideration  In  determin- 
ing Jurtsdiccion. 

APPEAL  from  the  Fifth  District  Court,  Parish  ot  Ouachita. 
Newton,  J.,  ad  hoc. 


Gunby  &  Shotara  for  Plaintiff  aad  Appellee. 

Boatner  *  Lamkin  and  FottB  &  Hudson  (or  Defendants  and  Appel- 

The  opinion  of  the  court  was  delivered  by 

Bbeaoz,  J.  The  action  was  Instituted  to  recover  one-fourth  in- 
terest in  a  square  of  land  ia  the  city  qf  Monroe.  The  late  James 
Hart  bequeathed  this  square  to  the  plaintiff,  hia  tnotber  and  his  two 
Bistera. 

Plaintiff  alleges  tbat  on  the  20th  of  January,  1881,  his  mother 
Individually  sold  to  Annie  E.  Livingston  a  part  of  tbe  square; 
tbat  on  the  6tb  day  of  February,  189S,  tbe  sherifT  sold  the  re- 
mainder of  tbe  land  to  tbe  "  Consolidated  Association  of  tbe  Planters 
of  Louisiana"  under  an  order  of  seizure  and  sale  issued  on  a  pre- 
tended twelve  months'  bond,  executed  by  bis  mother  in  tbe  suit  of 
the  Consolidated  Association  et  al.  vs.  James  W.  Mason  et  al.,  filed 
November  23,  1870,  to  enforce  a  mortgage  against  the  entire  prop- 
erty left  by  James  Hart,  which  proceedings  were  enjoined  by  Ben 
Hart  and  J.  W.  Locke,  executors  of  James  Hart;  that  on  the  17tb 
June,  1876,  by  way  of  compromise,  the  executors  and  hla  mother  as 
principals  executed  this  pretended  twelve  months'  bond  in  favor  of 
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the  "  Ooneolidfttfld  Association  of  tbe  Planters."  Tbiit  tbere  was  no 
adTertisement  and  no  adjudication  of  tbe  proporty  and  the  boDdvu 
a  conventional  at^eement  on  which  process  of  law  could  not  issue  » 
as  to  bind  third  persons.  That  on  80th  April,  1881,  the  "  Consoli- 
dated Association  "  caused  an  order  of  seiznre  and  sale  to  issneisif 
it  bad  been  a  twelve  months'  bond  with  vendor's  lien,  nnder  wUdi 
tbe  sheriff  seized  the  property  and  finally  sold  it  to  that  associsljoii 
on  February  6,  1888;  and  that  eubseqaently  the  association  sold  tlie 
land  to  Richard  Sinnott. 

The  defendants  ioterposed  peremptory  exception  of  re*  jvdkata 
and  estoppel,  in  which  they  allege  that  the  questions  and  issues  raised 
bad  been  decided  in  the  salt  of  p  alntlO  acting  through  bis  tutrix  and 
legal  representative  in  the  suit  No.  800  of  the  docket  of  the  District 
Court  of  Ouachita  parish,  and  In  other  suits  instituted  before  Hist 
court. 

This  exception  was  referred  to  the  merits. 

In  their  answers  they  set  forth  their  grounds  of  defence  and  espec- 
ially plead  that  tbe  action  to  annul  the  sale  in  contest  is  barred  bf 
tbe  prescription  of  five  years. 

The  tacts  are  that  on  the  17th  day  of  April,  1880,  tbe  "Consolidated 
Association  of  the  Planters  "  secured  a  1  an  by  mortgage  on  a  tract 
of  land  adjacent  to  Monroe  containing  the  pact  de  non  aiienando. 

In  course  of  time  it  became  the  property  of  Dr.  John  Calderwood, 
who  sold  to  James  Hart,  subject  to  the  mortgage. 

The  "Consolidated  Association  "  brought  suit  against  the  oripna' 
mortgagor  and  against  James  Hart,  the  possessor,  to  enforce  th< 
mortgage. 

This  defendant,  Hart,  filed  a  peremptory  exception  in  that  suit  on 
the  following  grounds: 

That  the  land  was  not  accurately  described;  that  tbe  mortfisg* 
was  in  the  French  langnage  and  therefore  not  tbe  notice  required. 

Hart  having  died,  his  executors  were  made  parties  to  the  suit  and 
contradictorily  with  them  a  judgment  was  obtained  for  the  sumdw, 
and  recognizing  the  mortgage.  The  judgment  was  affirmed  on  ap- 
peal. 

In  execution  of  this  judgment  the  property  was  seized.  It  ttUt^ 
to  sell  for  cash  and  was  readvertised  for  sale  on  twelve  montbs 

When  about  to  be  sold  tbe  sale  was  enjoined  by  the  executors  o' 
James  Hart's  estate  and  by  Mrs.  Bracey,  tbe  tutrix  of  plaintitF. 
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Rosa  TB.  Enant  at  b1. 

The  injnnctioQ  was  dissolved.  The  evidance  that  a  sale  followed 
tbe  dissoliitloii  of  an  injaDCtioD  ceasiats  principally  of  recitals  on  a 
tvelve  months'  bond  given  by  these  parties  for  the  price. 

After  the  statement  in  the  bond  that  the  price  is  one  thousand 
eight  hundred  and  ninety-six  dollars  and  niuetyseven  cents,  with 
legal  interest,  it  is  declared  that  the  purchasers  were  the  last  and 
highest  bidders  of  the  property  mortgaged,  and  that  the  property 
was  seized  to  satisfy  an  execution  issued  in  the  suit  entitled  the 
"Consolidated  Association  of  the  Planters"  vs.  J.  W.  Mason  et  al., 
So.  SOO,  "  which,  after  complying  with  all  the  forms  of  law,  was,  on 
the  17th  day  of  Jnne,  1874,  offered  for  sale  on  a  credit  of  twelve 
months  and  adjudicated  to  said  Locke  and  Hart,  executors,  and 
Looiaa  C.  Bracey,  wife  of  S.  L.  Bracey."  This  bond  is  dated  tbe  17th 
day  of  Jnne,  1876.     This  property  was  seized. 

The  Bale  was  enjoined  by  plaintifTs  mother  and  tutrix,  who  alleged 
in  her  petition  for  the  Injunction  that  personally  and  as  tutrix,  she 
owned  the  property  nnder  the  terms  of  the  will  of  the  late  James 
Hart. 

That  the  bond  was  not  a  twelve  months'  bond,  bat  a  mere  conven- 
tional agreement.  That  preceding  the  execution  of  the  bond  no  sale 
had  been  made. 

The  sheriS  and  the  bank  answered.  After  trial  judgment  was  pro- 
nounced for  the  latter.  From  the  judgment,  plaintiff  having  appealed, 
this  court  decided  "  that  a  party  signing  a  twelve  months'  bond  is 
not  permitted  when  execution  issues  thereon,  under  Article  720,  O. 
P.,  to  arrest  the  writ,  on  the  gronnd  that  there  was  no  seizure,  ad- 
vertisement and  sale  of  the  property  in  the  case  in  which  the  bond 
was  famished,  tbe  bond  reciting  that  all  the  requirements  of  the  law 
had  been  complied  with.  By  signing  the  bond  such  party  has  cured 
all  the  irregularities,  if  any  existed,"  citing  authorities.  Mrs.  Lonlsa 
Bracey  and  Husband  vs.  S.  E.  McOuire,  Sheriff,  et  al.,  34  An..997. 

The  property,  on  the  8d  day  of  February,  1883,  offered  for  sale 
under  the  bond,  was  adjudicated  to  the  "CouBolidated  Association" 
in  satisfaction  of  its  mortgage,  and  poBseBslon  was  taken  by  the  pur- 
chaser. In  February,  1883,  Mrs.  Bracey,  individually  and  as  tutrix 
of  plaintiff,  sued  the  warrantor  of  her  title  and  obtained  judgment 
against  faer  for  five  thousand  dollars. 

She  alleged  that  she  bad  been  evicted  from  the  property.  A  com  - 
promise  wbb  effected  between  plaintiff  in  the  case  and  her  warrantor; 
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the  latter  paid  two  thoueand  dollars,  and  the  jadgment  obtained  tif 
the  plaintiff  against  the  warrantor  was  transferred  in  acordance  with 
the  terms  of  the  compromise. 

The  plaintiff  in  this  cose  denies  the  signature  to  a  letter  of  tianafer 
of  this  judgment,  parporting  to  be  his. 

Motion  to  Disuies  the  Appeai:.. 

The  square  involved  in  this  suit  has  been  divided  into  lota  Mous- 
ing at  this  time  to  separate  owners. 

As  to  two  of  the  defendants,  plaintiff  and  appellee  moves  to  itemias 
the  appeal  on  the  gronnd  that  the  amount  in  dispute  as  to  them  does 
not  exceed  two  thousand  dollars. 

Each  of  these  defendants  traces  his  title  to  one  author  and  'a  intei- 
ested  in  maintaining  the  sale  attacked  by  the  plaintiff.  If  nnllitj'  b« 
decreed  it  will  have  the  effect  of  absolutely  destroying  eacii  tille- 
The  validity  of  the  metne  conveyances  under  which  each  holds  is  mi 
at  all  at  issue.  All  interest  centres  in  the  deeds  assailed.  The  value 
of  the  property  involved  determines  the  jurisdiction  of  the  conri. 
That  property  involved  in  this  case  in  which  each  of  the  defendants 
is  interested  in  maintaining  the  title  is  of  a  value  within  this  conrt't 
jurisdiction.  A  similar  question  was  determined  in  Derbes  vb.  Ro- 
mero, 28  An.  645.  Multifariousness  of  suits  is  to  be  avoided  if  con- 
sistent with  reasonable  interpretation  of  the  laws  conferring  jurisdic- 

FORECLOBURE    OF    HOBTOAOB. 

The  plaintitT  and  his  co-legatees  received  the  property  burdened 
with  a  mortgage.  In  the  first  suit  filed  to  foreclose,  the  testator  vu 
the  party  defendant,  and  at  his  death  the  executors  of  his  eetate 
became  his  defendants. 

Contradictorily  with  them  the  consolidated  association  obtained  a 
judgment  decreeing  that  the  property  was  sufficiently  described  and 
the  registry  legal. 


Subsequently  the  executors  and  plaintiff's  tutrix,  in  an  Injonctioi' 
assailed  the  mortgage  and  alleged  the  irregularity  of  the  proceedingt- 

This  injunction  was  dissolved  and  judgment  pronounced  torpliin- 
tiff  maintaining  the  mortgage  and  ordering  the  property  to  be  sold- 
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Rom  tb,  Kaaut  et  al. 

At  the  oSerinK  tbat  followed,  plaintiff 's  mother  and  the  executors 
becsme  the  adjadicatees. 

Tbe  property  was  not  sold  when  oSered  tor  cash ;  it  was  readver- 
tieed  for  sale  on  twelve  months'  bond,  and  It  was  at  this  sale  that 
tbey,  plaintifl's  mother  and  the  execntors,  became  adjadicatees. 

TWELVE  months'  BOND. 

Some  time  after  the  year  had  elapsed  execution  was  issued  on  the 
twelve  months'  bond  tor  the  purchase  price. 

Tbe  mother  of  plaintiff,  indtvidoally  and  as  tutrix  of  her  minor 
children,  Charles  II.,  Hattie  and  Katie,  sned  out  an  injunction  on 
groaude  pleaded  by  plaintiff  in  the  present  action. 

This  conrt,  on  appeal,  maintained  the  legality  of  tbe  twelve  months' 
bond  and  of  the  proceedings  preceding  the  bond,  aud  specially  de- 
creed tbat  the  adjudication  under  which  the  property  passed  from 
the  ownership  and  possession  of  the  bank's  mortgage  debtor  to  the 
purchasers,  Mrs.  Bracey  aud  the  executors,  was  legal.  All  the  points 
now  presented  have  been  previously  decided  in  suits  of  record. 
After  tbe  several  decisions  that  must  be  held  as  conclusive  npon 
those  who  were  parties,  the  "Planters'  Association"  became  the 
purchaser,  and  the  defendants  now  trace  their  titles  to  tbat  purchase. 

UIINOR8'  INTEREST. 

It  only  remains  fcr  us  to  determine  whether  the  proceedings  bind 
the  minors  at  their  majority ;  In  other  words,  whether  the  tutrix  had 
authority  to  appear  and  plead  in  their  behalf. 

It  does  not  admit  of  question  that  a  minor  can  be  represented  in 
judicial  proceedings  by  a  tutor  acting  tor  and  in  his  name. 

The  tutor  has  authority  to  sne  and  protect  the  interest  entrusted 

RES  JUDICATA. 

It  necessarily  follows  that  the  effect  ot  res  judicata  extends  to  the 
minor  thus  represented. 

Ordinarily,  if  a  tutor  acts  injudiciously  in  litigation  in  which  his 
ward  is  interested,  he  is  responsible  and  must  indemnify  him  tor  the 
loss  thereby  occasioned. 

It  fraud  and  downright  wrong  are  committed,  to  the  minor's  preju- 
dice, they  would  vitiate  the  proceedings  and  possibly  not  prove  a 
protection  to  any  title. 
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It  was  her  right  and  daty  to  thus  aeek  to  protect  their  iDtereet. 

She  obtained  a  Judgment  ^aiast  the  warrantor  for  the  valae  ot 
the  property  from  which  they  had  been  evicted,  in  April,  1884,  a 
tew  months  prior  to  the  majority  of  plaintlfF. 

In  her  petition  tor  the  Jadgment  she  admitted  the  legality  ot  the 
proceedings  tor  eviction. 

The  judgment  obtained  remained  nnqnestioned  aa  to  its  legality. 

COUPKOUieB. 

Propositions  ot  compromise  between  the  creditor  and  judgment 
debtor  were  considered,  and  finally  resulted  in  the  acceptance  by 
plaintiS's  mother  ot  an  amount  less  than  the  face  ot  the  judgment 
obtained. 

The  attorney  who  represented  the  warrantor  testifies  that  in  the 
settlement  mode  he  required  that  all  the  heirs  who  were  minors  at 
the  time  the  suit  was  brought,  who  had  arrived  at  the  age  ot  major- 
ity, should  be  parties  to  the  settlement;  that  in  consequence  powers 
ot  attorney  were  obtained  from  the  heirs  absent  and  the  compromise 
effected. 

These  powers  ot  attorney  are  lost  and  witnesses  could  not  prove 
the  fnll  scope  ot  the  power  conferred. 

Oaretul  and  reputable  attorneys  at  the  time  thought  it  was  enOQ- 
cient  and  the  compromise  was  made. 

Tbe  name  ot  plaintiff,  with  the  names  of  his  co-legatees,  is  signed 
to  a  transfer  ot  the  judgment  obtained,  made,  the  receipt  states,  for 
a  valid  consideration.  The  plaintiff  as  a  witness  denies  the  genuine- 
ness ot  the  signature  purporting  to  be  his,  and  he  adds  that  he  does 
not  think  that  it  was  written  by  his  mother,  who  held  his  power  ot 
attorney.     The  mother  was  not  called  upon  to  testify  in  the  case. 

We  do  not  qnestion  the  trathtnlness  of  plaintiff's  testimony  re- 
garding hie  signature  to  this  receipt.  The  tact  remains  that  it  may 
have  been  signed  by  some  one  empowered  to  sign;  that  during  many 
years  the  transaction  was  unquestioned. 

Third  persons  who  are  purchasers  can  not  be  affected  by  these 
latent  defects.  They  had  the  right  to  presume  that  the  receipt  was 
signed  by  the  plaintifT.  Oranted  all  that  is  claimed  in  behalf  of 
plaintiff  in  reference  to  the  receipt  and  leaving  it  out  of  considera- 
tion entirely,  the  plaintiff  is  confronted  by  tbe  judgment  obtained  by 
his  tati'ix,  and  which  she,  after  his  majority,  collected  for  his  and 
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When  the  property  in  question  was  inherited  by  plaintiff's  mother, 
sisters  and  himself,  it  was  snbject  to  a  mortgage,  and  a  snlt  to  fora- 
close  that  mortgage  had  been  institnted  against  their  testator,  James- 
Hart,  who  was  in  posaeseion  as  owner. 

As  one  ot  the  adjadicatees  of  the  property,  in  these  proceedings 
foreclosing  the  mortgage,  the  mother  o(  plaintiff,  with  the  ezecn* 
tors,  ezecnted  a  twelve  monthe'  bond,  and  thereby  each  acknowl- 
edged  his  ownership  In  the  proportion  of  one-third — i.  e.,  pl^ntiff's 
mother  one-third,  and  the  remainder  for  the  estate. 

A  writ  of  fi.  fa.  having  issued  on  the  twelve  months'  bond,  the 
tutrix  sued  ont  au  injunction,  In  which  she  alleged  all  the  defences 
pleaded  by  the  plaintiff  in  the  aait  at  bar.  The  demand  of  the 
tutrix  in  the  injanctlon  proceedings  was  rejected.  It  was  decreed 
that  she  was  bound  by  the  proceedings,  and  that  the  irregalaritiea 
pleaded  were  closed  by  the  bond. 

The  property  was  sold  contradictorily  with  the  executors  and  the 
tutrix,  and  adjudicated  to  the  Planters'  Association,  thereby  com- 
pletely divesting  the  executors  and  the  tutrix  from  their  ownership. 

If  the  executors  had  any  claims  in  the  property  prior  to  this  last 
sale,  they  were  transferred  to  the  adjudicatee.  They  were  parties  to 
the  proceedings,  and  are  bouud  by  the  adjudication.  Since  that  sale 
Mrs.  Bracey,  personally  and  as  tutrix,  and  the  executors  have  no 
right  to  the  property.  The  property  passed  ont  of  their  possession 
and  ownership. 

John  Calderwood,  the  vendor  of  James  Hart,  being  dead,  suit  was 
instituted  by  plaintiff's  tutrix  against  the  legal  representatives  of  his 
succession  (warrantors  of  the  title  transferred  by  Calderwood  to 
Hart  to  the  property  involved  In  this  case) . 

The  plaintiff  in  that  case  recovered  judgment  against  them  as 
warrantors  of  the  title. 

In  a  compromise  an  amount  was  received  in  satisfaction  ot  tho 
judgment. 

The  plaintiff  execnted  a  power  of  attorney,  which  was  lost.  He 
was  ot  age  at  the  dale  of  the  compromise.  From  the  evidence  It  fa 
fair  to  infer  that  It  was  sent  to  hia  mother  to  sign  as  his  agent,  trans- 
ferring the  judgment  obtained  by  her,  as  tutrix  and  personally, 
against  the  warrantor. 

The  power  of  attorney  was  considered  at  the  time  as  giving  amplo 
authority  to  the  agent  to  effect  the  compromise. 
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e.  BInloD. 


far  aa  relates  to  the  defendant  Hardin;  that  he  held  a  title  diatinct 
and  separate  from  that  of  hia  co-defendant. 

His  title  is  as  dependent  upon  the  regularity  of  the  proceedings  as 
those  of  his  co-defendants. 

It  fa  the  same,  save  that  he  purchased  prior  to  the  last  sale  made 
— i.  e.,  prior  to  the  sale  to  the  Looieiana  Association  of  Planters. 

After  the  divestitnie  bj  the  effect  of  the  last  sale  was  proved,  it 
w&sin  aU  respects  the  same.  He  Is  therefore  Interested  in  all  the  pro- 
ceedings from  commencement  to  end.  It  this  court  had  annulled 
the  proceedings  his  title  wonld  have  been  annolled. 

Moreover,  this  defendant  claims  bis  improvements,  amounting  in 
value  to  more  than  two  thousand  dollars. 

The  plaintiff  claims  the  revenues  and  the  land,  of  which  the  im- 
provements are  a  part  hy  destination. 

The  value  of  thdse  improvements  and  the  rental  value  of  tbe 
property  are  admitted.  Tbe  pleading  limits  tbe  claim  for  improve- 
ments to  one  fourth.  Had  the  judgment  been  afKrmed  and  the  de- 
cree rendered  in  conformity  with  tbe  pleading,  a  partition  of  these 
Improvements  wonld  have  been  ordered  of  property  ot  value  within 
the  jurisdiction  of  this  court. 

Be  hearing  refused. 

UcEnbby,  J.,  recuses  bimself,  having  been  of  counsel. 


No.  1286.  -__, 

JNO.   W,   CKAWFOBD    BT  AL.   vs.    ROBBET  L.  BlNION.  ii£J* 

«  IZ 

Tbe  court  vbere  tbe  property  Is  gltuated  baa  jarladlcllou  o[  a  suit  to  bave  prop-  ^^   H 

ert;  sold  to  effect  a  partition  at  propert;  ol  whicb  minors,  wbo  arc  abscnteea,     M  lU 

are  co-proprlctora  witb  major  heirs  irho  are  present,  and  tbe  surviving  wife.  SI 

An.  on.  IIT    74 

In  tbe  suit  minora  who  are  ubgenCeea  are  properly  represented  by  a  curator  ad  hoc.  :  ^    ^^ 

Purcboaera  at  Judicial  salsa  are  protected  by  the  ludgment  dccrceliie  tbe  sale.  I]20 

APPEAL  from  the  Sixth  District  Oourt,  Parish  of  Richland.  eisa 

Cary  J.  Ellis,  J.  -i^!- 

J.  W.  WaXit  and  Qunby  &  Sholare  for  Plaintiffs,  Appeltivnts. 


Pottt  ds  Hvbton,  and   H.  P.  Wells  for  Defendant  and   Warrantor, 
Appellee. 
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The  records  do  Dot  contain  a  copy  of  proceedingB  of  any  family 
meeting  in  the  interest  of  the  minors  to  fix  the  terms  of  the  partition 
sale,  as  decreed  in  the  jadgment  for  a  partition. 

This  is  urged  as  one  of  plaintiff's  grounds  to  annal  the  proceedings 
of  partition;  the  plalnCifTs  also  aver  that  the  defendants  in  the  snft 
for  partition,  plaintiffs  in  the  present  suit,  were  minors  and  not  rep- 
resented in  the  proceedings;  that  their  mother  had  lost  her  natural 
tatorship  by  her  second  marriage,  and  that  the  appointment  of  a 
curator  ad  hoc  to  represent  their  mother  personalty  and  as  tutrix,  and 
appointing  the  same  curator  to  represent  each  of  the  minors,  who 
had  conflicting  interests,  was  an  absolute  nullity ;  that  the  curator 
ad  hoc  never  was  cited  and  never  answered ;  that  the  court  of  Rich- 
land parish  was  without  jurisdiction  to  settle  the  succession  of  T.  S. 
Crawford,  whose  last  place  of  domicile  was  the  parish  of  Caldwell, 
where  his  succession  was  opened. 

The  plaintiffs  claim  rent  at  the  rate  of  four  hundred  dollars  per 
annum,  and  that  the  defendant  and  warrantor  were  in  bad  faith. 

JURISDICTION   IN  PARTITION. 

Primarily  the  inquiry  suggests  itself,  was  the  court  of  Franklin 
parish  vested  with  jurisdiction? 

The  property  was  owned  In  indivision.  No  administrator  nor  ex- 
ecutor opposed  the  application  to  make  a  partition  at  the  situs  of  the 
property.  It  does  not  appear  that  there  were  debts  or  that  there 
was  the  least  necessity  of  establishing  a.  residuum  of  interest  owned 
by  the  heirs. 

The  property  was  owned  by  the  surviving  widow  and  the  heirs, 
who  were  parties  to  the  proceedingB.  This  being  the  condition,  the 
court  had  jurisdiction ;  not  an  exclusive  jurisdiction,  tor  the  court  of 
the  domicile  may  issue  similar  orders  and  pronounce  similar  decrees 
in  the  course  of  the  settlement  of  the  succession. 

The  jurisdiction  of  the  court  of  the  domicile  does  not  necessarily 
exclude  the  jurisdiction  of  the  court  of  the  Htua  of  the  property. 
Co-heirs  made  defendants  who  are  cited  to  appear  before  the  court 
where  the  property  is  situated,  and  make  no  defence,  but  submit 
themselves  to  the  court's  jurisdiction  by  offering  no  defence,  can  not 
be  heard  to  question  Che  validity  of  the  title  of  the  purchaser  at  the 
partition  sale  who  bought  it  in  good  faith. 

The  property  was  not  owned  exclusively  by  the  succession.     The 
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Crawford  et  al.  tb.  Blnlon. 

The  principle  is  now  well  eetabliebed  that  r  probate  sals  to  effect  a 
partition  Is  a  jndlclal  aale,  and  the  pnrcbaser  ia  protected  by  the  de- 
cree, beyond  which.  If  the  court  bare  juriedlction,  he  need  not  look. 
Lalanne'a  Hetra  va.  Morean,  IS  La.  481. 

"The  order  o(  aale,  It  has  been  held,  li  a  )ndgment,  and  that  the 
parchaaers  onder  it  are  protected."  Oraham  Helra  vs.  Olbaon,  14 
La.  160;  ShaSet  vs.  Jackson,  14  An.  166. 

The  Gonrt,  we  have  determined,  had  jarlsdlctlon,  and  the  hsirs 
ware  parties  to  the  proceedings. 

The  irregnlarlties  are  not  jurisdictional,  and  the  rights  of  strangers 
to  the  proceedings  resnltlng  In  a  sale  are  not  affected  by  them. 

CIiBBICAI.  BBROB. 

We  note  that  In  the  brief  it  Is  stated  that  the  Judgcnent  In  the  par- 
tition suit  is  fatally  defective  In  ano*iher  respect. 

That  it  does  not  mention  two  of  the  plaintiffs. 

It  is  not  made  a  ground  in  plaintiff's  petition.  We  do  not  feel  at 
liberty  to  annnl  a  partition  npon  a  gronnd  not  Judicially  alleged. 
The  District  Jndge  says  it  was  a  clerical  error. 

It  Is  therefore  ordered,  adjadged  and  decreed  that  the  jadgment 
appealed  from  Is  affirmed  at  appellant's  costs. 

Application  foe  a  Bbheaking. 

Wateins,  J.  The  point  ia  made  that  "two  important  qaestions 
were  not  noticed  by  the  court:"  (1)  that  the  Judgment  ordering 
the  partition  did  not  fix  the  sAarea  of  the  co-proprietors;  (2)  that 
the  property  was  the  teparate  estate  of  plaintiff's  father,  and  not 
that  held  In  community  betw  sen  him  and  his  wife. 

This  proposition  is  coapled  with  the  averment  that  the  Judge  a  quo 
improperly  refused  plaintiffs  a  new  trial  on  the  ground  assigned  of 
newly  discovered  evidence  to  the  effect  that  Crawford  entered  the 
land  In  controversy  prior  to  his  marriage;  and  the  contention  of 
their  counsel  is  that  If  they  are  not  allowed  a  new  trial,  for  the  pur- 
pose of  introducing  the  evidence  newly  discovered,  the  evidence 
shonld  be  conetdered  in  determining  the  status  of  the  property. 

On  this  hypothesis  the  argument  and  Insistence  of  plaintiff's  coun- 
sel is  that — taking  the  properiiy  to  be  separate  and  not  community — 
the  Judgment  of  the  conrt  a  qua  must  be  reversed  and  the  partition 
sale  declared  an  absolute  nullity.     For,  say  they,  if  the  surviving 
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An  Inspection  of  tbe  record  discloses  no  record  proof  aa  to  the  date 
ot  dates  at  which  tbe  deceased,  T.  S.  Crawford,  acquired  the  prop- 
erty in  dispute,  exc  pt  of  one  tract  of  eighty  acres,  which  was  adju- 
dicated to  blm  at  sheriff's  sale  on  the  Ist  of  April,  1864;  and,  inaa- 
moch  as  his  marriage  occurred  on  the  28th  of  December,  1854,  it  was 
evidently  not  an  asset  of  the  Crawford  commnnity. 

With  regard  to  the  remaining  three  hondred  and  thirty  acres  there 
is  no  proof,  except  that  fnmished  by  the  evidence  of  the  widow 
Orawford,  that  her  deceased  hnsband  had  purchased  all  of  tbe  lands 
and  made  all  ot  the  improTements  thereon  prior  to  their  marrit^^. 
The  jndge  a  quo  did  not  regard  that  testimony  sufficient  to  jnstify 
the  annnlment  of  the  defendant's  title,  derived,  as  it  was,  through  a 
judicial  partition  of  the  property,  proceedings  in  which  had  been 
taken  on  the  theory  that  same  was  community.  As  there  is  only 
one-half  interest  in  eighty  acres  affected  by  this  ground  of  com- 
plaint, we  are  of  opinion  that  the  mle  de  minimis  should  apply — it 
being  only  ten  per  centnm  ot  the  total  amonnt  ot  land  claimed.  We 
think  his  decision  was  correct. 

lU. 

After  Judgment  had  been  rendered  against  them,  plaintiffs  made 
an  unavailing  application  for  a  new  trial  in  order  to  introdace  in 
evidence  a  certified  abstract  of  land  entries  found  in  the  recorder's 
office,  parish  ot  Richland,  Bhowing  that  T.  S.  Orawford  did  enter  the 
remaining  three  hundred  and  thirty  acres  ot  land  on  Jnly  81,  1854, 
and  September  21,  1864,  respectively,  to  show  his  separate  owner- 
ship. Their  motion  was  formal,  timely,  and  adequate  in  terms;  but 
it  is  manifest  that  it  does  not  evidence  due  diligence.  The  evidence 
was  important,  bnt  It  was  as  easily  obtainable  before  trial  as  It  waa 
<tft«TV)ard».  Ita  rejection  was  not  error  on  the  part  of  the  jndge. 
Rehearing  refused. 


NO.    1299. 
The  State  vs.   Bill  Tyler. 


to  perpetTBta  a  robbery,  etc. ,  tnattlie  eBsentlals  ot  tlie  robbery  are  not  set  out, 
will  not  be  •DBtalned  wlieD  reJectlDK  as  »urplusRge  all  words  relatlpg  to  rob- 
beiT,  and  tbe  perpetrMion  or  attempt  to  perpetrate  tbat  orlme,  there  It  the 
complete  offence  etaarKed  ot  lying  In  wait  and  stabbing  witb  lutent  lo  commit 
niirdgr.    B.  B.,  Sec.  790;  11  An.  748;  State  vi.  Humphrlea.U  An.  966. 
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The  lammoiilDC  ot  the  wltneaaes  who  testllled  On  the  preliminary  uamlDUIoi  ol 
tbe  KOOnged  end  the  relums  ol  the  iherJlI  aat/Outid,  nnleBS  it  Is  m&de  (o  ippur 
the  wltneuea  are  In  leot  within  reech  of  the  proceoe  ot  the  coait,  la  anfflelail 
to  entborlie  the  IntroduotloD  of  their  teetlmony  on  the  aiuDlnetlon.  B.  i.  lOlO- 

APFEAL  from  the  Twentieth  District  Conrt,  Parish  of  AscenuoD. 
Guton,  J. 


B.  McCtiUoh  for  Defend&iit  and  Appellant. 

J.  P.  Madiaon,  District  Attorney,  for  the  State,  Appellee. 

Tbe  opinion  ot  the  coort  was  delivered  by 

UiLLHR,  J.  This  appeal  is  from  the  senteace  of  the  lower  conit 
on  defendant  of  imprisonment  for  life  on  hia  conviction  tor  lying 
in  wait  a  d  cutting  with  a  dangerous  weapon,  witb  intent  to  camnut 
murder,  the  persons  named  in  the  Indictment. 

There  was  a  motion  to  quash  the  indictment  for  irregalarities 
in  drawing  the  jury,  the  same  as  are  alleged  in  the  case  ot  State  n. 
White,  46  An.  1273,  decided  at  this  term,  and  for  the  reasonspvenin 
the  decision  in  that  case  oar  conclusion  is  there  is  no  merit  in  the 
motion. 

There  is  a  bill  of  exceptions  to  the  admissibility  of  the  teBtimon; 
on  the  preliminary  examination;  the  objection  beii^  that  there  vu 
not  snflBcient  diligence  to  obtain  the  presence  of  the  witnesMe 
on  that  examination  at  the  trial.  Under  tbe  statute  the  wltn«sBeB 
should  be  produced  when  their  attendance  can  be  secured.  B- 
8.,  See.  1010.  We  find  tha:  the  witnesses  were  summoned, 
and  there  is  the  return  of  the  sherifC  that  they  could  not  be  fonni 
There  is,  besides,  his  testimony  of  fruitless  inquiries  made  bf 
him  for  the  witnesses.  In  the  course  of  the  ezaminatioD  ol 
the  witnesses,  one  testified  he  had  heard  tbe  absent  witnessM 
state,  when  before  the  committing  ma^trate,  that  they  «en 
non-residents.  The  defendant  took  a  bill  ot  exceptions  to  the 
testimony  of  the  statements  ot  the  absent  witnesses.  WitboaC 
the  testimony  of  their  statements,  we  think  the  State  exhibited 
due  dllligonce  to  obtain  their  presence,  and  a  foundation  was  tboa 
laid  for  tbe  Introduction  ot  their  depositioiis  on  the  preliminary  ex- 
aminatlona.     It  can  not  be  expected  the  State  should  send  Its  sub- 
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Hktz  ti.  Or«dltOT*. 


piBiUB  into  other  parUhM  with  no  reoaoiuble  caoso  to  Bnppose  the 
aboent  witDesaaa  conld  be  found.  Snbpcenaa  were  iwned  and  the 
witneeses  were  soof^t  in  Ascension,  and  the  sberilTB  efforts  extended 
to  the  adjoining  pariah,  Aseamptlon,  and  all  waa  done  that  conld  be 
reaaonably  demanded  ia  the  premises. 

The  assignment  of  error  Is :  that  tbe  indictment  nnder  Sec.  700  of 
the  Revised  Statutes  Is  defective,  because  charging  attempting  to 
perpetrate  and  perpetrating  a  robber;,  and  catting  with  intent  to 
murder;  the  ingredients  of  robbery  and  marder  and  the  particulars 
of  their  crimes  are  not  stated.  Bat  the  disjnnctive  in  the  section 
makes  the  crime  complete  without  the  perpetration  or  attempt  to 
perpetrate  the  robOery,  So  any  supposed  defect  in  respect  to  de- 
Bcribing  the  robbery  may  be  rejected  as  sarplosage,  and  there  remains 
the  offence  of  lying  in  wait  and  cutting  Albert  Lincoln  and  Michael 
Cooney  with  a  daogerons  weapon  with  intent  then  and  there  felooi- 
oQSiy,  wilfnlly  and  of  malice  aforethought  to  kill  and  marder  said 
Albert  Uncoln  and  Michael  Cooney.  Tbe  conviction  stands  for  this 
offence,  snfBciently  charged. 

It  it  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
tbe  lower  court  be  affirmed. 


No.  1287. 
Jacob  Mass  vs.  His  Obbditobs. 

Under  the  Aat  No.  13t  ol  July  12, 18§8,  tbe  creditor  leeklog  to  Bet  aside  tbe  respite 
granted  lilB  debtor  mast  prove  bis  failure  to  make  tbe  payments  reqalred  by 
theresplte,  and  »ncb  proof  la  not  dispensed  witb  beoaasethe  debtor  ruled  to 
show  oatiae  wby  tbe  reapltti  abould  Qot  be  set  aside  tails  to  show  cause  or  flies 
a  IrlTolons  giceptlon. 

APPEAL  from  tbe  Third  District  Oonrt,  Parish  of  Union. 
BarktdaU,  J. 

Ounby  &  Sholara  for  Plaintiff  and  Appellant. 
Everett  A  Thornaa  for  Defendants  and  Appellees. 


Tlie  opinion  of  the  court  was  delivered  by 

MUXBB,  J.     Tbe  plaintiff,  Jacob  Harz,  obtained  a  respite  from  his 
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U»n  T>.  Credltora. 


creditOFB.  Sobsequently,  Bome  of  his  creditors  instilated  proceed- 
inES  by  rale  to  set  aside  the  respite  on  the  groand  that  the  d«btoriiid 
not  made  the  payments  nnder  the  terms  of  the  respite,  and  other 
groands  were  assigned.  To  this  role  the  debtor  excepted  and  the  eicep' 
tions  were  overmled.  Thereupon  the  coart,  wlthoDt  any  proof  of  tiit 
allegations  in  the  rule  of  the  creditors,  made  the  role  absolate,  u- 
nulling  the  respite  and  appointing  a  syndic  to  administer  the  debtoi'i 
property,  the  court  conceiving  the  debtor  called  on  by  the  mle  to 
show  cause  and  having  shown  no  cause  against  annulling  the  reapJM, 
that  the  judgment  making  the  rule  absolute  was  authorized  vitboni 
any  proof  of  the  creditors'  demand.  From  that  judgment  the  debtor 
appeals. 

The  Act  No.  184  of  1S8S  is  the  basis  of  the  demand  of  the  credi. 
tors.  That  act  provides  that  the  creditors  of  the  respited  debtor 
shall  have  the  right  to  cause  the  respite  to  be  set  aside  and  a  Bjndic 
appointed,  if  tbe  debtor  fails  to  comply  with  the  terms  of  the  respite' 
The  proceeding  under  the  act  is  to  be  summary.  We  are  asked  Id  this 
case  to  hold  that  the  act,  besides  providing  a  summary  proceedingi 
dispenses  tbe  creditor  from  making  any  proof  of  tbe  default  of  the 
respited  debtor,  on  which  default  the  right  of  the  creditor  to  tiie  re- 
lief sought  by  him  depends.  All  will  concede  the  general  rale  that 
the  plaintiff,  whether  in  the  soit  or  in  rule,  must  prove  his  demsoi 
When  the  appeal  comes  to  this  court  the  record  must  exhibit  tbe  (m- 
timony,  or  the  statement  of  facts,  or  admissions  on  which  the  jndg- 
ment  rests.     C.  P.  Arts.  686,  686,  60S. 

The  judgment  in  this  case  rests  on  no  basis,  except  the  rule  sgwiut 
the  debtor  to  show  cause  why  judgment  should  not  be  prononnced 
against  h'tn  and  his  failure  to  show  cause.  The  creditors,  pUin  ilh 
in  rule,  were  not  in  our  view  dispensed  from  the  burden  of  proriog 
the  allegations  of  their  mle  merely  and  only  because  the  debtor  did 
not  exhibit  caose.  The  burden  was  not  upon  him  to  show  the  crediloB 
had  no  groond,  but  on  the  creditors  to  show  the  grounds  existed  on 
which  they  relied.  The  defendant  in  tbe  suit  who  fails  to  appeu 
when  cited,  or  flies  a  frivolous  exception,  which  is  overruled,  is  not 
therefore  presumed  to  admit  plaintiff's  demand.  Tbe  plaintiff  in  the 
ordinary  suit,  notwithstanding  the  failure  to  answer  or  the  frivolom 
exception  of  the  defendant,  most  still  prove  his  demand.  So  it  i> 
with  the  plaintiff  in  mle,  that  is,  although  the  defendant  In  tbe  rnie 
does  not  show  canse,  or  at  least  any  adequate  case,  still  the  plaintiif 
in  the  mle  must  prove  his  demand. 
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St*M  T».  Wblte. 


It  is  ni^ed  on  db  tb»t  mlea  to  eras*  mortgages  and  ag^nst  gar- 
niBheeB  are  made  abeolnte  without  proot.  Such  nilee  taken  hy  ad- 
minJatratorB  or  ayndicB  in  the  course  of  their  adminlBtratlons  before 
the  coort  having  jariBdlction  of  the  snccession  or  insolTenc;,  are 
made  absolnte  becaiiBe  the  law  directs  snch  erasure  aa  the  incident  of 
anch  administration.  Judgments  go  against  garnishees  because  the 
legal  consequence  of  the  mere  lapse  of  ten  days  without  answer. 
Bat  proceedings  to  erase  mortg^es  or  against  garnishees  furnish  no 
warrant  for  a  judgment  annulling  a  respite  without  any  proof  of  the 
tacts  on  which,  under  the  act  of  1888,  the  right  to  annul  depends.  It 
deserves  consideration,  too,  that  respites  concern  all  the  creditors  of 
the  debtor.  On  the  theory  that  respites  may  be  set  aside  without 
any  proof  of  the  default  of  the  debtor,  the  rights  of  all  the  creditors 
could  be  displaced  or  affected  by  the  colloslon  of  the  debtorwlth  any 
one  of  his  creditors,  not  to  show  cause  when  proceeded  against  to 
annul  the  respite.  We  think  the  consequence  Itself  Illustrates  the 
fallacy  of  the  argument  in  support  of  the  judgment. 

The  presumption  in  some  cases  is  iavoked  that  judgments  are 
based  on  testimony.  Bnt  any  such  presumption  is  excluded  by  the 
showing  on  the  record  that  no  testimony  was  produced. 

The  manifest  justice  of  the  case,  and  the  fact  that  the  lower  conrt 
conceived  the  act  of  1888  authorized  the  judgmeut  without  proof, 
determines  us  to  remand  the  case  to  enable  the  creditors  to  make 
that  proof. 

It  Is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed  and  the  case  be  re- 
manded to  the  lower  court  tor  proceedings  in  conformity  to  this 
opinion,  the  coste  to  be  paid  by  tbejappellee. 


Ho.  1398.  rg^ 

THB  STATB  vs.  OHABLES  WHtTB.  4e  I! 

Gl  10 
be  Teulreotluron  <rlll  not  ba  Bet  aside  and  the  Indlotmaat  qaaBhed  merely  be-     '■TTT 
eanse  one  of  tbe  oom  mils  I  oners  wrote  tbe  names  of  the  Jurors  on  a  portion  al      nB 
tbe  ballots  tu  tbe  jary  box,  or  because  (here  Is  a  namber  on  the  ballot*  mant- 
(estly  Intended  to  designate  the  ward  ol  theresldenoaot  tbe  Juror,  It  appearing 
(he  nameB  were  so  wrlUen  bj  one  of  the  com mlssl oners  In  Ihe  prasenoe  of  bis 
oo-commlBBloDersandclerki  and  altbougb  the  a  lerk  1b  required  by  tbe  act  to 
write  tbe  names,  and  allhongb  Ihe  act  reqotreB  the  ballot  should  expresB  tbe 
resldenoeaa  well  as  the  names  ot  the lurorsi  the  Irregularities  Indicated  belsg 
witbin  the  proTlsions  ol  the  act  maintaining  tbeTenIre  and  Indictment,  unless 
It  IS  shown  tbe  Irregularities  caused  great  wrong  to  the  accused.    Act  So.  U 
oflOTT. 
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SUM  Tl.  WhlM. 

Mo  toundMlon  for  tbo  Introdnotlon  ot  the  teitLroony  on  tbe  prellmlnirj  txtml- 
natlOD  of  the  aooiued  Is  rcgnlred,  other  than  that  kllonlod  b;  tbe  mctlfleiM  ol 
tbeoommLttlngmBgUtrate,  Hve  when  it  la  oUEmed  the  iTltne6S«)  ire  witbtn 
resoh  of  prooe*!  and  abould  be  prodaeed,  then  dlllgenoe  to  obtain  Ehalriim' 
enoe  la  an  laane.    K.  6.,  Sea.  1010. 

It  1 1  presumable  that  ballota  [nthe  Jary  box  bearnameaof  Jurora  irrltMnbTeloki 
ot  tbe  Dlatrlct  Coart  who  ba*e  paaaed  oat  ot  ofHoe.  and  the  teatlmaoTD'Uit 
looambent  oierk,  on  tbe  motion  to  quaab  tbe  ventre,  that  he  dia  not  reoogDiie 
tbe  band  writlDg  on  three  ot  tbe  ballota  drawn  from  tbeboz.doaa  not  antliorlu 
tbe  ooDolDBloB  that  others  than  tbe  clerk  wrote  the  namaa  on  IheballoOio 
drawn,  bot  tbe  [oterenoe  is  tbe  Daroas  were  written  by  tbe  i)redecesaoit.or 
aome  ot  tbem,  ot  tbe  InoumbeDt  Clerk,  and  Of  wboae  haadwritlng  ba  had  na 
knowledge.    Aota  1877,  No.  M. 

APPEAL  trom  the  Twaotdath  District  Court,  Pariah  ot  AsceiiMoD. 
Ouion,  J. 


J.  P.  Madiaon,  District  Attomer,  for  th«  State,  AppeUae. 

G.  A.  a<mdran  and  R.  MoOullah  for  Dafeodant  and  Appetluit. 


The  opinion  of  the  coart  was  delivered  by 

HiLLBB,  J.  Tbe  defendant  appeals  frotn  the  HDtence  of  ten  yean 
imprisonment  for  manslanghter. 

It  is  urged  the  court  erred  in  OTermling  the  motion  to  quuh  (be 
indictment.  The  grounds  ot  the  motion  to  qnaah  were  that  tbe 
ballots  or  aUps  of  paper  were  not  written  by  the  clerk,  and  did  not 
contain  the  number  of  the  ward  or  place  of  residence  of  tbe  ioron. 
The  testimony  is  that  the  names  ot  three  of  the  Jurors  on  the  ballots 
drawn  from  the  box  to  form  tbe  petit  jury  were  in  handwritiiig  not 
known  to  the  dark  of  the  court,  and  trom  this  the  conclnsion  is  de- 
duced that  the  ballots  were  not  written  by  the  clerk  as  urged  in  tbe 
motion  to  quash.  A  portion  of  tbe  ballots  were  written  by  one  of  the 
commissioners,  but  in  the  presence  of  the  clerk  and  the  other  com- 
missioners. It  further  appears  that  the  ballota  have  only  the  name 
of  the  juror  and  a  number,  and  this  is  the  basis  of  the  objection  Oat 
the  residence  ot  tbe  juror  is  not  on  the  ballot  aa  the  law  requires. 

Under  the  law  three  hundred  ballots  bearing  the  names  of  jnron  were 
required  to  be  pat  in  tbe  jury  box  at  tbe  outset,  and  tbe  box  it  to  b« 
replenished  from  time  to  time,  so  that  the  standard  of  three  hundred 
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names  ebail  at  all  ttmea  be  maintained.  It  is  a  fair  inference  tbst  the 
box  cent  line  ballots  beaiing  names  written  by  tbe  clerks,  or  at  least 
some  o(  them,  who  have  at  different  periods  filled  tbe  office,  the  dnty 
of  writing  the  names  being  imposed  on  the  clerk  as  one  of  the  Jury 
commissioners.     Act  No.  44  of  1877. 

The  presnmption  that  the  ballots  were  placed  In  the  box  and  the 
names  written  on  them  by  the  clerk  is  not  at  all  displaced  by  the 
testimony  of  the  present  clerk  of  his  want  of  knowledge  of  the  hand- 
wriUng  on  three  of  the  ballots.  The  inference  is  authorized  the 
handwriting  was  one  of  his  predecessors  in  office. 

The  nomber  on  the  ballot  could  ha.e  been  placed  npon  it  for  no 
other  pnrpose  than  to  indicate  the  ward  of  the  jnror's  residence. 
Of  coarse  it  would  have  been  better  to  add  word  "  ward,"  bnt  still 
the  aigniflcance  of  tbe  nnmber  Is,  that  residence  is  intended,  so  as  to 
meet  the  requisite  of  tbe  law  that  the  ballot  shall  bear  the  residence 
as  well  as  name  of  the  jnror. 

When  we  are  asked  to  qnasb  this  indictment  on  the  ground  that 
others  than  the  clerk  wrote  the  names  on  the  ballots,  the  answer  is, 
there  is  no  proof  to  sustain  that  ground.  To  call  on  this  conrt  to 
quash  the  indictment  because  the  ballots  bearing  numbers,  manl* 
feetly  referring  to  tbe  jurors'  residence,  do  not  contain  the  word 
"ward,"  is  to  insist,  we  think,  ou  an  exactitude  as  to  details  not 
ordinarily  attainable  or  to  be  expected.  The  law  directs  the  clerk 
shall  write  the  names.  In  this  case  some  w.  re  written  by  one  of  the 
commiselonera,  but  in  the  presence  of  hie  co- commissioners  and  of  the 
clerk.  This  was  a  deviation  from  the  law.  Bnt  the  law  has  wisely 
provided  that  no  venire  of  jurors  shall  be  set  aside  and  indictments 
quashed  for  any  irregularity  in  drawing  juries,  unless  it  appears  that 
some  great  wrong  or  injury  has  resulted  to  the  prisoner.  No  such 
wrong  is  suggested  In  this  case,  and  we  think  this  saving  provision 
in  the  jury  law  is  in  itself  a  sufficient  answer  to  the  objection  the 
balloto  were  not  written  by  the  clerk  and  did  not  express  the  jurors* 
residence.  Tbe  decision  cited  by  the  prisoner's  counsel  from  29 
An.  825;  48  An.  1131;  85  An.  360,  maintains  the  nullity  of  venires 
drawn  without  the  presence  of  the  clerk,  clothed  as  he  is  with  im- 
portant functions  in  the  jury  drawings;  they  also  hold  that  the  as- 
BomptioD  by  strangers  of  the  fonctions  of  jury  commissioners,  viti- 
ates the  venire.  We  can  not  appreciate  the  application  of  those  de- 
cislona  to  this  cose. 
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The  last  point  ut^d  agabut  tlie  Terdlct  ie  that  the  lower  coortemd 
In  admitting  in  evidence  the  teetimonjr  of  witnesaes  on  the  ptelimlnuj 
examination.  The  objection  is :  no  foundation  waa  IiUd  for  the  intro- 
duction of  the  testlmotiy.  It  ie  urged  in  the  brief  that  the  preliminu? 
examinationB  were  not  attested  by  the  magistrate.  The  hill  of  ei- 
ceptione  does  not  show  that  objection.  The  bill  states  '*  the  papen 
were  not  in  proper  shape."  That  objection  is  too  vague.  We  miut 
conclade  the  preUminarj  examinations  were  properljr  certified  and 
the  depositions  reduced  to  writing  by  the  trial  jndge.  No  fonndstkin 
was  requisite  to  be  laid  other  than  that  afforded  bjr  the  papers  them' 
selves.     R.  S.,  Sec.  1010. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  eentenee  of 
the  lower  court  be  affirmed. 


SSI 


THB  STATB  HZ   BEL.   REYNOLDS  &    HENBT  OONSTBUCTiaN  COJCPim 

VS.  The  Mayor  and  Oouncil  of  Monroe. 

Tbo  promnlgatlon  ol  the  returnaot  election  of  the  votes  o(  tax-payeisCodMer- 
mlne  wbether  a  tai  la  to  be  Impoeed  in  aid  ol  railroad  enterprises,  is  amlali- 
Mrlal  duty,  obedleuoe  to  wblob  will  be  compelled  by  mandamus.  Tbs  oinclil> 
obarsed  wltb  the  duty,  when  called  on  to  make  promulgation  of  tbe  result, cm 
raise  no  question  of  fraudulent  voting  or  other  objection  to  Ibe  validity  ol  llie 
tax ;  nor  have  such  otBclals  any  discretion  or  power  to  withhold  or  Tstnse  tbii 
promulKStlon.  Act  No,  Wot  1886;  Hlgli  on  Extraordinary  Bemed I ss,  G  Aa.'*i 
11  Ad.  672;  II  An.  !49,paw(m.    See  decision  between  tbese  parties  InUAD.IDU, 

APPEAL  from  the  Fifth  District  Court,  Parish  of  OnachiU. 
Atchardton,  /. 


Boatner  A  Lantfcin  for  Relators  and  Appellants. 

Tkomat  O.  Benton,  City  Attorney,  for  Respondent  and  Appellee. 

The  opinion  of  the  court  was  delivered  by 

MiLLEK,  J.  Tbis  is  an  application  for  a  martdamut  to  compel  tlie 
defendants,  the  Mayor  and  Council  of  Monroe,  to  promulgate  tbe 
result  of  an  election  held  in  Monroe  on  the  10th  of  April,  18S8,  to 
determine  whether  a  tax  should  be  levied  in  ai'i  of  the  constractioii 
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Slate  ax  ral.  BeTUOlai  *  Henir  UonMrootlon  Co.  vs.  Hayor  aad  CoqdoEI. 

of  the  Honaton,  Oential  Arkuisafi  &  Northern  Railroad  Oompany,  the 
relators  acqairing  by  asaignment  from  the  railroad  company  the  right 
to  BQch  taxes. 

The  defendants  reeiflt  the  application  on  varioas  grotmda:  that  no 
demand  haa  been^made  for  the  promo^^lon  and  there  has  been  no 
refoaal  of  promnlgatioD ;  that  relators  bad  not  osed  dne  diligence  to 
Becnre  the  retnroB,  and  their  demand  la  stale ;  that  more  than  five 
yean  have  elapsed  since  the  election  dnring  which  the  relators  have 
had  it  in  their  power  to  compel  the  commisaionorB  of  the  election  to 
make  their  retom ;  that  no  retnrna  have  been  made  and  all  data  of  tiie 
election,  except  as  ahown,  has  been  lost,  and  the  fanlt  of  the  relators  is 
chaiged  to  have  been  the  canae  the  law  was  not  complied  with ;  that  it  is 
beyond  defendants'  power  to  comply  with  the  mandamiu;  that  they 
never  liad  posseaaion  of  the  retoms.  The  answer  farther  assails  the 
election  itaelf,  and  the  retoms  claimed  to  have  been  filed  with  the 
clerk  of  the  court  as  false  and  fraadnlent,  the  frand  In  respect  to  the 
election  being  in  the  alleged  fraudulent  votes  cast,  and  the  answer 
■sserta  a  discretionary  power  In  the  Council  in  respect  to  promulgating 
the  retoms,  of  which  discretion  it  is  charged  the  issue  of  the  writ 
would  deprive  defendants. 

The  Act  No.  35  of  1886  providea  for  elections  to  determine  the 
question  of  taxing  the  property  of  cities,  towns  and  parishes  in  aid 
of  railway  enterprises.  Oonstitntion,  Art.  242.  If  such  tax  is  ap- 
proved by  a  majority  of  the  tax -payers  at  the  election  to  be  con- 
dncted  in  accordance  wltb  the  general  election  law,  the  act 
makes  it  the  duty  of  the  municipal  authoritlea  of  the  town,  city  or 
pariah  to  levy  the  tax.  Act,  Sees.  1,  2,  8,  4.  This  court,  In  Ita  pre- 
vious opinion  between  these  parties,  held  that  the  preliminary  step 
to  claiming  the  imposition  of  the  tax  was  to  obtain  the  promulgation 
of  the  returns,  and  reserved  the  relators'  rights  to  compel  that  pro- 
mulgation. 

We  gather  from  the  brief  and  argument  of  defendants  that  the 
discretionary  power,  asserted  for  them  in  respect  to  the  election 
nnder  consideration,  relates  to  fraudulent  votes  claimed  to  have  been 
cast,  tor  reference  la  made  In  the  brief  to  defendant's  efforts  In  the 
lower  court  to  show  fraadnlent  and  illegal  voting,  and  it  is  claimed 
Uiat  this  discretion  also  exists  in  the  council  to  determine  whether 
there  shall  be  any  promalgation  at  all.  This  theory  of  a  discretionary 
power  runs  throngh  the  entire  defence  in  this  court.    We  are  at  a 
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low  to  conceive  whence  it  is  derived.  If  it  eziots,  the  power  tovot« 
the  tax  which  the  Oonstltutioii  uid  legislation  Tests  in  the  property 
tax  -  payer,  is  controlled  by  the  discretion  ot  the  mnnlcipal  antborities, 
to  be  exerted  after  the  rotes  of  the  tax-payers  have  been  cost.  Tbe 
power  clamed  for  the  mnnicipal  anthorities  assumes  the;  Bliall  de- 
termine whether  illegal  votes  have  been  cast,  &nd  for  this  caiue,  cr 
becaose  they  deem  the  retnms  illegal,  they  shall  have  the  discretior 
to  make  do  promulgation  of  the  result  and  tefnse  to  give  effect  to 
the  election.  In  our  view  no  sncb  power  exists  in  the  Coonclt  ud 
Mayor.  Their  functione  in  all  respects  are  ministerial,  save  thitthe; 
mnstascert^Dif  the  petition  of  the  tax -payers  Is  signed  by  the  requisite 
nnmber  prescribed  by  the  first  section  of  the  &ct,  and  their  deler- 
mination  on  this  point  is,  of  course,  subject  to  judicial  control  On 
the  presentation  of  the  petition,  properly  signed,  the  election  mnit 
be  ordered  and  the  result  proclaimed.  If  In  favor  of  the  tax,  it  miut 
be  levied  and  applied  as  directed  by  the  act.  From  first  to  Itsttba 
writ  of  mandaTtmg  is  available  to  any  and  all  parties  in  interest  to 
compel  obedience  to  duties  pnrely  ministerial.  High  on  Extraordi- 
nary Remedies. 

If  frauds  are  committed  in  the  election  of  a  character  to  vitiste 
the  tax,  or  other  causes  exist  to  oppose  It,  the  remedy  is  not  to  be 
sought  in  any  discretion  of  the  Council.  Instances  are  not  infrequent 
of  taxes  of  this  character  being  resisted,  nor  has  there  been  tht 
least  difficulty  in  finding  suitable  remedies  where  there  is  ground  lor 
tbeir  application,  but  remedy  and  relief  is  not  by  the  refusal  ot  tbe 
municipal  authorities  to  perform  ministerial  acts.  There  is,  in  em 
view,  no  place  In  this  discussion  for  questionB  of  fraudnlent  votdng, 
or  other  defences  intimated  against  the  tax  Itself.  Such  isanes  can 
have  no  determination  to  bind  anybody  on  tbe  mere  issue  wbelliM 
the  result  ot  an  election  shall  be  announced  by  those  charged  vitb 
the  dnty.  Hence,  while  we  have  given  due  attention  to  all  tbew 
defences,  we  are  clear  they  are  foreign  to  the  issne  here  and  need  po 
other  comment. 

On  the  issue  that  the  defendant  can  not  perform  the  duty,  we  mart 
be  controlled  by  the  proof  and  the  nature  of  the  duty  to  be  per- 
formed. It  is,  as  we  appreciate  the  testimony,  proved  thM  the 
returning  officer  handed  the  returns  of  the  election  to  the  secretsr; 
and  treasurer  ot  the  Common  Council  at  the  meeting  of  the  Council 
itself.     Copy  ot  the  retams  doubtless  can  be  found  in  ttae  proptf 
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otutody.  The  previoiu  Utdgatiou  haa  been  condacted  on  no  Bocb 
ground  as  inability  to  make  the  Tetams,  and  the  present  defence  OD 
tliat  ground  is  hardly  consistent  irith  the  other  positions  assomed  by 
dofendanta. 

Ab  to  the  lapse  of  tlmo  no  prescription  has  accrued,  nor  are  do  • 
tendants  in  any  position  to  urge  delays  imputable  to  tbem  alone. 

It  Is  therefore  ordered,  adjudged  and  decreed  tbat  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  tbat  the  writ  of 
matidamfM  Issue  as  prayed  for  in  the  petition  of  relator,  and  that  de- 
fendants pay  costa. 

Rehearing  refused. 


CASES 

ARQUED  AND  DBTERMmED  IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT  OPELOUSAS, 

IN 

JULY,  1894. 


JUDGES  OF  THE  COURT: 

ION.  I-RANOie  T.  NIOHOLLS,  Cnntf  JUMee. 

HON. 

LYNN  B.  WATKINS. 

HON. 

JOBKPH  A.  BKEAUS,              -<»«N*rf«  -T"^ 

HXKBT  0.  MILLER. 

;  ibis  ter 

m. 

Habbt  B.  Hbwbs  bt  a1:.s.  t8.  John  P.  Baxtbb  bt  al. 

L  Where  tho  wKo  of  one  of  throe  Joint  owDora  of  property  aiB>.  loBTfng  a  will  Id 
irhloh  she  ■dmits  that  the  Interest  In  that  property  Btandlng  In  her  name  be- 
long* to  the  oommnnlty  ot  acquets  and  Ralna,  there  la  no  neoegBlty,  In  a  suit 
broDght  by  the  other  joint  owners  to  efiect  a  partition,  that  the  BarrlvlDK  hue- 
band  ibould  bo  made  a  party  In  his  oapaolt;  as  testamentary  ezeoutor  ol  his 
■Jteaa  well  aa  personally  and  as  tutor  ot  hia  minor  children,  the  wife's  hall  ol 
the  property  being  left  ezolui  Ively  to  the  children, 

1-  Wbere  the  community  I*  dissolved  by  the  death  of  the  wile  her  testamentary 
eieealor  ha<  not  the  right  to  take  posBesBloii  and  ooatrol  ol  (be  property  ot 
iheoommimlty  on  thegroand  that  the  settlement  and  liquidation  ot  (be  oom- 
mnnlty  is  (o  be  condncted  in  (he  wife's  succession  by  and  (brough  the  admln- 
litratlon  of  (be  executor. 

APPEAL  from  the  Nineteenth  Jadicial  Diatrict  Oonrt,  Parish  of 
Iberia.     Voorhiet,  J. 


COURT    OF  LOD18IANA. 


HewM  et  >]s.  ti.  Bsitar  et  al. 


L.  T.  Dulany  and  Fatter  &  Brounard  Attorneys  tor  PUintUh  ud 
Appellees. 

FhiKp  B.  Menu  and  WalUtr  J.  Burke  Attorneys  for  Defendanto  uid 
Appellants. 

The  opinion  at  tbe  court  was  delivered  by 

NioHOLLB,  C.  J.  This  is  the  second  time  ttiat  this  case  hu  come 
before  ns  on  appeal.  In  the  July  term  ot  1893  we  reTorsed  the  jodg- 
ment  which  had  been  pronounced  in  the  District  Oonrt  and  remanded 
the  cause  for  further  proceedings  accordioK  to  law  witbont  preju- 
dice to  tbe  rights  of  any  one,  and  with  leave  granted  to  all  paitiee 
to  so  reform  their  pleadings  and  proceedii^  as  to  conform  to  tbe 
law  and  tbe  views  expressed  in  our  opinion.  The  case  will  be  foond 
reported  in  the  4eth  Annual  1049,  where  the  facts  and  pleadlng:g  en 
stated  at  length. 

At  the  same  term,  we  made  a  similar  disposition  of  a  second  anit 
between  the  same  parties,  which  bad  been  iustitnted  in  and  gone  b) 
Judgment  in  the  parish  of  St.  Martin,  46  An.  106S.  Tbe  two  enite 
sought  a  partition  between  joint  owners  of  certain  property,  put 
of  whlcb  was  situated  in  the  parish  ol  Iberia  and  part  in  the  puiab 
of  St.  Martin.  The  suits  were  brought  in  dllTerent  parishes  by  rea- 
son of  this  fact.  In  the  pleadings  in  those  cases  it  was  alleged  thai 
the  property  to  be  partitioned  had  been  acquired  by  a  partDerabip 
Imown  as  Milmo,  Stokoe  &  Co.,  composed  of  Mrs.  Mattie  J.  Stokoe, 
wife  ot  J.  W.  Stokoe,  Bernard  B.  MDmo  and  Harry  B.  Hewes.  That 
the  partnerehip  had  become  dlasolved  by  the  death  of  Mrs.  Matti«  i- 
Btokoe  and  Bernard  B.  Milmo-,  that  MUmo  had  left  as  hia  beirsseTenl 
minor  children,  and  that  J.  P.  Baxter  had  been  appointed  and  quili- 
fled  as  tutor  of  these  children  and  as  executor  ot  their  father's  estat«' 
That  Mrs.  Stokoe  bad  left  oa  her  heirs  two  children,  one  by  a  tormet 
marriage,  who  had  been  relieved  from  the  disabilities  ot  minority  bf 
Judgment  of  court  (Rose  Mary  Leitch),  and  one  a  minor,  to  wbom 
his  father  (J.  W.  Stokoe)  had  been  confirmed  and  qualified  as  tutor. 
That  Mrs.  Stokoe  bad  left  a  last  will  and  testament  in  and  by  wbicb 
her  husband,  J.  W.  Stokoe,  was  appointed  executor  and  that  be 
had  qualified  as  such. 

The  plaintiffs  in  each  ot  the  two  suits  were  Harry  B,  Hewes,  one 
ot  the  former  partners,  and  Rose  Mary  Leitch  and  J.  W.  Stokoe, 
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penon^ly,  aai  as  tutor  of  tale  mlaor  ion,  Neil  W.  Stokoe,  as  reprs- 
WDtlDg  the  interest  formerly  apparently  held  by  Hattie  J.  Stokoe. 
The  defendants  were  the  scccession  and  minor  cfaildren  of  Bfilmo, 
TepFesented  by  Baxter,  as  tntor  and  execntor.  Tfae  Judgments  in 
both  cases  ordered  a  sale  of  the  property  described  in  plaintiff's  pe- 
tiUon  in  order  to  effect  the  partition.  The  jadgments  were  reversed 
by  US  for  the  reason,  that  It  appeared  from  the  record  that  the  law 
had  not  been  complied  with  in  the  matter  of  the  tntorshlp  of  the 
minor,  Neil  W.  Stokoe,  in  that  prior  to  tbe  appointment  of  a  tntor, 
no  recording  had  been  made  of  the  minor's  property,  ao  as  to  secnre 
a  mortgage  In  his  favor  for  tbe  acts  of  the  tutorship.  We  held  that 
the  District  Jadge  ihonld  have  sostained  the  exception  taken  by  de- 
fendant to  tbe  right  of  J.  W.  9tokoe,  as  tntor,  to  represent  the  minor 
Nell  W.  Stokoe,  and  to  stand  in  jadgment  for  talm  therein  and  that 
be  sfaonld  have  dismissed  the  said  Stokoe,  a  co-plaintiff  represent- 
ing the  aald  minor  as  tntor. 

On  the  return  of  the  cases,  Stokoe  was  appointed  and  duly  qnalified 
u  tntor,  and  letters  Issoed  to  blm  as  such.  Having  been  authorised 
liy  a  family  meeting,  whose  recommendations  to  that  eSect  were 
hom.ologated,  to  Inetitnte,  on  behalf  of  tbe  minor,  proceedings  for 
the  partition  of  tbe  property  hereinbefore  referred  to,  be,  with  the 
leave  of  the  conrt,  intervened  in  the  pending  proceedings,  joining 
Eewes  as  a  co-plaintiff,  and  asking  a  judgment  against  the  defend- 
ants. One  of  the  minor  beire,  Mllmo,  having  reached  the  age 
of  majority,  was  made  a  defendant.  After  several  exceptions  taken 
and  ovemUed,  ttae  defendants  answered  and  the  case  went  to  trial, 
resnltlog  in  a  jadgment  in  favor  of  tbe  plaintiffs  and  intervenors 
and  against  the  defendants,  and  decreeing  a  sale  of  the  prop- 
erty to  effect  a  partition  among  the  joint  owners.  Dotendanta 
have  appealed.  The  case  was  submitted  to  as  on  briefs.  Tbe  ob- 
jectious  orged  are  two.  The  first  is  that  urged  in  tbe  answer,  in 
wbicb  defendants  declare  that  tbey  "  deny  that  John  W.  Stokoe  has 
any  right  or  title  to  any  part  of  tbe  property  named  in  the  petition ; 
that  tbe  snccession  of  the  wife  bas  ever  been  settled,  but  is  still 
onder  administration,  and  that  he  has  poBsession  of  said  property 
only  as  executor;  that  legatees  are  named  In  the  will,  and  Stokoe 
bas  never  filed  account  of  his  gestlon  and  the  property  has  never 
been  distributed  among  tbe  heirs  and  legatees  as  directed." 
This  position  is  tbns  alluded  to  in  defendant's  brief:  "  J.  W.  Stokoe 
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waa  appolQted  and  qnalifled  as  the  ezecntor  of  the  laat  will  and  ttntm- 
ment  of  Ms  deceased  wife,  Hn.  M&ttie  J.  Stokoe.  Bare  tbat  bt 
did  qnaliff,  be  has  never  performed  a  single  act  in  his  capadt;  u 
ececntor;  he  has  never  filed  an  accoant  or  ashed  for  an  order  or 
provoked  a  jndgment  of  any  kind.  The  will  declares  that  the  prop- 
erty left  by  the  decedent  is  commnnity  property,  so  that  one-ball, 
after  dne  administration,  belonged  to  the  hnaband;  the  other  halt  ol 
■nch  BEBiDUUH  would  be  the  property  of  Neil  W.  Stokoe,  a  minor, 
and  of  Rose  Leitch,  an  emancipated  minor,  the  child  of  the  deceued 
by  aprevions  marriage.  These  snlta  were  broaght  by  J.  W.  Stokoe  in 
hie  own  name,  as  owner  of  half  the  property  left  by  hie  wife,  and  m 
tntor  to  the  minor  owning  one-fonrth.  After  the  snit  in  the  parisb 
of  Iberia  was  decided,  and  before  the  last  trial,  in  the  parish  of  St. 
Martin,  bat  long  after  that  suit  had  tieen  remanded  by  this  Honora- 
ble Court,  these  parties  applied  to  have  themselves  pat  into  poeeef 
slon  of  the  estate  of  Mrs.  Mattie  J.  Stokoe,  and  the  nsnal  order  wia 
rendered  by  the  District  Ooart  apoo  that  petitio  <.  Still  the  ezecntot 
has  never  Bled  an  acconnt  or  performed  a  single  act  aa  execntor) 
nor  is  there  any  evidence  to  show  that  there  haa  been  a  gestion  ol 
any  kind.  In  short,  the  act  by  which  the  ezecntor  aonght  to  have 
himself  put  In  possession  waa  an  abandonment  of  bis  trust,  witbont 
the  pertormance  ot  a  single  daty  which  this  trast  imposed  apon  bim. 
Bnt  the  palpable  fact  is  the  absence  of  having  accoanted,  as  ezeca- 
tor,  to  the  court  for  the  property  wbif  h  passed  into  his  hands,  or  ot 
being  discharged  by  the  court  from  this  tmst." 

We  understand  defendant  to  call  in  question  the  right  of  the  chil- 
dren and  heirs  of  Mattie  Stokoe  and  the  right  ot  J.  W.  Stokoe  to 
stand  in  judgment  on  partition  proceedings,  so  long  as  the  estate  ot 
Mrs.  Stokoe  Is  In  charge  of  an  executor.  Waiving  any  dlecnasion  of 
what  would  have  been  the  force  of  such  a  liontention  had  this  prop- 
erty belonged  in  its  entirety  to  the  succession  of  Mrs.  Mattie  J. 
Stokoe,  or  had  not  belonged  to  the  community  between  herself  snd 
huahand,  we  think  it  clear  it  has  no  weight  under  the  actual  facia  ol 
the  case.  We  may  here  say  that  the  only  legacy  left  by  the  de- 
ceased was  certain  furniture  to  Roee  Mary  Leitch,  who  Is  herself, 
in  proper  person,  one  ot  the  plaintiffs  in  this  suit. 

Defendant's  theory  that  when  the  community  of  acqaets  and  gaina 
Is  dissolved  by  the  death  ot  a  wife,  and  her  snccesaloQ  has  been 
opened  and  a  testamentary  executor  appointed  thereto,  that  tbe 
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commimity  propert;  paoaea  Into  the  possesBlon  of  and  under  the 
control  of  this  «xecator,  and  the  commnnltf  has  to  be  settled  and 
liquidated  in  the  wife's  snccesslon  by  and  through  an  administra- 
tion of  the  ezecator,  is  not  correct.  All  parties  intereeted  In  the 
c^mmaaity  of  acqaets  and  gains  which  existed  between  Stokoe  and 
lilt  wife,  are  before  the  court  and  would  be  bound  by  the  proceed- 
ings herein.  There  le  another  feature  in  the  case  which  should  be 
referred  to,  and  that  is  the  fact,  that  the  suit  as  bronght  was  brought 
DOt  oolj  by  Stokoe  personally,  and  as  tutor  and  Rose  Mary  Leitch, 
but  also  by  Hawes,  one  of  the  partners.  The  right  of  the  latter  to 
institute  a  partition  suit  against  the  other  joint  owners,  was  not  de- 
pendent upon  the  condition  of  the  succession  of  Mra.  Mattle  J, 
Stokoe.  Instead  of  directing  the  proceedings  against  all  the  other 
oint  owners  and  their  repreeentatlTes  as  defendants,  he  was  joined 
by  Stokoe  personally,  and  as  tutor  of  Neil  W.  Stokoe  and  Miss 
Leitch  as  co-plaintiffs,  the  views  of  these  parties  In  relation  to  their 
respective  interests  being,  it  seems,  in  accord.  When  upon  ascer- 
taining that  Stokoe,  though  he  had  been  appointed  tutor  and  had 
taken  an  oath  as  such,  bad  never  caused  an  abstract  of  the  inven- 
tory of  the  minor's  property  to  be  recorded,  we  annulled  the  judg- 
ment for  a  sale  of  the  property  and  a  partition  among  the  parties  in 
interest.  We  did  not  dismiss  the  suit,  but  remanded  the  cause  for 
further  proceedings,  the  principal  object  of  such  remanding  being  to 
alToTd  an  opportunity  to  bring  the  minor  regularly  before  the  court 
as  a  party.  It  was  not  necessary  under  the  circumstances  of  this 
case  that  the  testamentary  executor  of  Mrs.  Stokoe  should  be  made 
a  party.  We  are  not  advised  of  there  being  creditors  of  her  sep- 
arate estate,  but  if  snch  there  be  there  are  ample  remedies  by  which 
they  can  protect  themselves. 

The  second  objection  ni^ed  to  the  judgment  of  the  District  Court, 
is  as  to  the  mode  in  which  the  partition  should  be  made.  Defend- 
ants contend  that  it  should  be  made  in  kind;  tbe  other  parties  in- 
terested, that  it  should  be  made  by  licitation.  The  court  on  the  evi- 
dence adduced  adopted  the  views  taken  by  the  appellees,  and 
ordered  a  sale  of  the  property  to  effect  a  partition.  We  have  ex- 
amined the  testimony  and  we  can  not  say  there  is  any  error  in  the 
judgment  in  this  respecc.  It  la  ordered,  adjudged  and  decreed  that 
the  judgment  appealed  from  be  and  tbe  same  is  hereby  affirmed. 
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In  the  indgment  rendered  by  ns  )d  this  case  we  simply  affirmed 
the  judgment  appealed  from.  While  the  litigants  raised  levenl 
iaaaes  on  appeal,  no  allnsion  was  made  by  either  side  as  to  an;  error 
In  the  lower  conrt  npon  the  qneetlon  of  costs.  The  case  was  lob- 
mittedin  briefs  which  covered,  we  sapposed,  all  points  in  contioTertf . 
Oar  attention  is  called,  on  an  application  for  a  rehearing,  to  the  tact 
that  though  the  suit  is  one  in  partition  between  joint  owners,  tha 
District  Goort  improperly  tlirew  the  entire  coata  upon  them.  The 
jQdgment  below  is  erroneons  in  the  matter  complained  ot,  but  the 
error  can  be  corrected  without  a  rehearing.  It  is  ordered,  adjndged 
and  decreed  that  the  judgment  rendered  by  us  in  this  case  be  so 
amended  as  to  annul,  avoid  and  reverse  that  portion  of  the  jadgment 
appealed  from  which  condemns  the  present  appellants  to  pay  all 
the  costs  in  the  District  Court;  and  it  is  now  ordered,  adjudged  and 
decreed  as  to  costs,  that  the  appellees  pay  the  costs  ot  this  appeal, 
and  that  those  of  the  District  Court  be  paid  hy  the  dUtereut  parties 
acconiing  to  their  respective  interests.  This  correction  made,  tbe 
application  for  a  rehearing  is  refosed. 

In  this  case  W.  G.  Ferranlt,  District  Judge,  was  called  in. 

McEkeby,  J.,  absent  this  term. 

BKitAUZ,  J.,  recused. 


No.  1469. 
Habby  B.  Hbwbb  bt  al.  vs.  John  P.  Baxtbb,  Tdtob  aitd  Exbc- 

CTOB  BT  AL. ;   J.   W.    STOKOB,  TUTOB  AND  INTHBVBNOB. 

Tbe  Issues  Inrolved  are  (he  aaiue  as  tboie  In  case  ot  Harry  B.  Hewea  al  al,  Ts.  Jso- 
P.  Baxter,  No.  1480,  antt  p.  1181. 

APPEAL  from   the   Nineteenth  Judicial  District  Court,  Parish  ol 
Iberia.     Foorfcies,  J. 

The  opinion  of  the  court  afOrming  judgment  of  IHstrlct  Court  wu 
delivered  by  Nichollb,  C.  J. 

In  this  case  W.  G.  Ferranlt,  District  Ju^e,  waa  called  in. 
UcEhbby,  J.,  absent  this  term. 
Bbbaux,  J.,  recused. 
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No.   1406. 
Hakky  B.  Hbwbb  V8.  John  P.  Baztbr  bit  u.. 

The  relasal  bj  a,  UEitrlct  Judge  to  grant  on  order  applied  tor  by  one  ot  tbree  Joint 

awoan  ol  movable  property  who,  pending  bis  salt  for  a  partition  ol  tbe  same. 

but  oaaaed  It  to  be  aeqnestered,  for  a  sale  ot  the  property  bb  perllliable.  was 

wltbln  bli  loand  legal  dlaoretlon. 
Tteocder  aoaght  being  lutcrlooatory  irni  not  anbject  to  appeal,  unless  sbown  to 

work  Irreparable  ln]ary. 

APPEAL  from  the  Niaeteenth  Jadicl&l  District  Oonrt,  Parish  of 
Iberia.     Voorhiet,  J. 

Beattie  A  Beattie  Attorneys  for  Pl^ntiff  and  Appellant. 


P.  B.  Jtfente  and  Walter  J.  Burke  AtCorneya  for  Defendants  and 
Appellees. 

The  opinion  of  the  coort  was  delivered  by 

HicBoixe,  0.  J.  PI^DUff,  In  a  petition  to  the  District  Coort  for 
Iberia,  alleged  himself  to  be  a  co-owner  In  indivision,  of  certain  mov- 
able property  described  therein,  and  that hislntereat arose aaamem- 
ber  of  the  late  partnership  of  Milmo,  Stokoe  &  Oo.  That  the  part- 
nership WBB  dissolved  and  the  affairs  settled  and  liquidated,  but  that 
all  of  the  described  movable,  as  well  as  tbe  immovable  property,  was 
still  in  indlvistoD,  and  that  he  hod  brought  suit  tor  the  partition  of 
B^d  property  beiongiog  to  the  Joint  owners,  which  eait  was  still 
pending  in  the  District  Oonrt.  That  he  feared  and  believed  that, 
pending  the  final  decision  of  said  suit,  his  co-owners  might  and 
wonld  make  nse  of  their  posfieealon  as  co-owners,  to  dilapidate  and 
waste  said  property  and  the  revenue  thereof,  and  wonld  part  with, 
conceal  and  dispose  of  said  property  dnring  the  pendency  ot  tbe 
above  mentioned  piooeedings.  That  all  ot  said  property  was  per- 
ishable and  was  fast  goii^  to  mln  and  destmction,  and  he  prayed 
lor  a  writ  ot  sequestration,  which,  being  granted,  the  property  was 
taken  possession  of  by  the  sherift  in  execution  ot  the  order. 

Snbseqnently  to  this,  plaintiff  presented  a  petition  for  an  order  for 
the  sale  of  tbe  properiy  sequestered,  upon  the  ground  that  it  was 
perishable  and  fast  being  lost  by  natural  decay  and  deterioration. 
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No.  1467.  'm^\ 

State  of  Louibiama  sx  bbl.  Euza  Ooubau,  Aduimibtkatbix,  vs.     m  i^ 

Thh  Ci-bbk  of  the  Blbvbnth  Juoicui,  DiSTBicT  Court,  Pab- ' 

iBH  OF  Acadia. 

1.  It  !■  the  doty  at  the  appellaiit.  not  that  or  tbe  clerk  or  the  DIatrlcl  Oourt,  lo  llle 
the  transcript  or  appeal. 

2.  An  appellant  haa  tlie  rigbt  Iminedlalelf  after  tbe  perfection  of  an  appeal  to 
demand  a  transcript  of  the  oasu  from  tbe  clerk,  and  the  clerk  must  tumlsh  li 
wItbiD  areasoDablu  time  after  demand,  otberwiso  be  can  be  compelled  to  do  so 
by ptudomMi.  ir,  bovever,  being  In  default,  he,  before  a  numdamti*  is  taken 
out,  tenders  to  the  appellant  a  trauscrlpl  duly  certified,  tbe  appellant  can  not 
decline  to  reoulre  It  and  numdamtu  the  clerk  as  If  be  bad  refused  absolutely 
to  rurnlah  It,  on  the  ground  that  the  transcript  tendered  was  bo  derectlve  that 
appellant's  appeal  might  be  dismissed  on  acoounC  of  Its  Imperfections.  II  Is 
tbe  duty  of  the  appellant  to  receive  and  flic  tbe  oertlQcd  record  and  protect  bis 
appeal  by  easy  and  familiar  methods.  Appellant  can  not  collaterally  raise  and 
have  determined  on  a  gundamiu  the  oorrectuess  of  the  transcript  so  tendered. 
Questions  of  tbat  cbaraoter  must  be  raised  and  determined  under  different 
clrcuinstanoes  sod  eonditlons.  When  the  clerk,  under  the  cl  room  Stan  ties 
stated,  being  ordered  to  Hie  a  transcript  on  tbe  first  day  of  the  lerm  of  this 
court,  or  show  cauas  to  the  contrary,  does  so  on  tbe  day  named,  an  application 
tor  a  mandamiu  based  upon  the  contingency  of  a  refusal  muat  bs  dlsmlaaed  at 
relator's  costs. 

A  PPLlCATiON  tai  a.  Mandamus. 
Henry  L.  Oarland  for  tbe  Relator. 
E.  L.  WeUg  and  E.  P.  Feozie  for  the  Respondeat. 

Tbe  opinion  of  tbe  court  waa  delivered  by 

NiOHOLiA,  O.  J.  Relator  av«r8  tbat  a  Judgment  was  rendered 
a^lnst  her  In  tbe  mlt  of  O.  Oomean  ve.  Gottlieb  Uiller  and  Mar7  J, 
FLacber  (Widow  Miller  and  A.  Adler  &  Oo.  tbird  opponents)  Id  the 
Diatrtct  Oonrt  of  Acadia,  on  tbe  16tb  Jane,  1898;  tbat  an  appeal  was 
granted  to  ber,  letnmable  on  tbe  first  Monday  of  Jaly,  1894,  Instead 
of  tbe  July  term,  1898,  as  tbe  transcript  coold  not  be  prepared  in  time 
for  the  latter  term.  That  she  perfected  tbe  appeal  by  giving  bond. 
nurt  at  tiie  time  of  fomisbing  ber  bond  sbe  requested  the  cleifc  of 
the  District  Goort  to  make  oat  tbe  transcript  of  the  case  darii^  the 
•nmmer  months  of  1898,  and  she  bae  on  many  ocoaaloBS  sinoe  re- 
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appe&l  is  allowed  and  the  soraty  ^van,  the  clerh  of  the  conrt  from 
whoee  Jndgineiit  the  appeal  is  taken,  shall  make  a  transcript  of  all 
the  proceedings,  as  well  as  of  all  docnments  filed  In  the  anlt,  and 
annex  to  the  same  the  petition  of  appeal  in  order  that  It  may  be  de- 
livered to  the  appellee  when  demanded." 

Tlie  appellant  has  the  right  at  any  moment  after  the  appeal 
hu  been  perfected,  to  call  npon  the  clerk  to  make  out  and  deliver 
to  him  the  transcript  referred  to,  and  it  Is  tbe  duty  of  the  latter  to 
comply  wilbin  a  reasonable  Ume  thereafter  with  the  demand  so 
mode.  He  ia  not  jnetifled  in  postponing  to  the  last  moment  the 
making  oat  and  delivering  ot  the  record.  It  Is  the  dnty  of  tbe  ap- 
pellant, not  the  clerk,  to  file  the  transcript  in  the  appellate  conrt. 
0.  P.  687. 

Article  780  ot  the  Code  of  Practice  declares  that  if  any  clerk 
Bhall  neglect,  fail  or  refuse  to  issne  any  copy,  paper,  citation,  writ, 
Di  other  process,  when  so  required  to  do  so  by  any  party,  or  tbeir 
connsel,  authorized  to  require  snch  service,  who  has  made  the  proper 
deposit  and  complied  with  tbe  requirements  of  law  anthorizing  them 
to  reqnire  such  service  from  the  clerk,  such  clerk  shall,  on  such 
facta  being  brought  to  tbe  attention  ot  the  conrt  in  writing,  sworn  to 
by  the  party  making  it,  wblcb  shall  be  served  with  tbe  order  made 
thereon  by  the  clerk  fixing  tbe  time  for  trial  thereof,  not  exceeding 
two  days  trom  tbe  date  of  the  order,  be  brought  to  trial,  which  trial 
shall  l>e  summary  without  a  jnry,  and  If  snch  clerk  shall  be  found 
guilty  of  tbe  cbai^te  he  shall  be  considered  in  contempt  ot  court, 
and  he  fined  in  a  sum  not  exceeding  one  hundred  dollars,  or  im- 
prisoned not  exceeding  thirty  days,  or  snspended  from  office,  either 
one  or  all,  and  the  clerk  and  hie  securities  on  hla  official  bond  shall 
be  responsible  to  any  party  for  any  damage  that  may  resnlt  from  his 
failure,  refusal  or  neglect  to  perform  any  dnty  required  of  him  by 
Uw. 

The  next  article  (Art.  781)  declares  that  if  any  clerk  ot  conrt  t^la 
to  comply  with  any  legal  formality  la  issnlng  citations,  petitions,  or 
other  process,  or  if  the  same  be  not  a  tme  copy  or  legal  In  form  or 
snbstance,  no  fee  shall  be  charged  by  tbe  clerk  for  Isanlng  any  snch 
copy  or  process. 

In  addition  to  the  protection  given  to  litigants  through  the  above 
provisions  of  the  law,  the  clerk  may  be  compelled  in  proper  cases, 
by  writ  of  mandamus,  to  fulfil  any  of  the  duties  of  his  office  which 
may  be  legally  required  of  bUn. 
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tOKeDeT«ltaz&tioii,«lll  ftretaxei  wltblntbe  parrlaw  ol  Art.  81  of  tbe  C< 
(Ion.  giTlDgto  tbia  court  appellate  Inrlid  lotion  In  all  eaaes  [DTOlrlng  tbe  ooD- 
■tltntionalit;  or  legality  of  any  toll,  Impost  or  tax  wbatever.  Conatltntloii, 
Art.  Sl;AotaNo.  Mof  ie86,Ho.  T9Df  laeOiBunoagtuonTazatlon,  ObapterXXn; 
llAn.BK,  m;3BAn.  SUi  3B  An.MOi  tS  An.  MB. 

A  PFUGATION  for  a  Mandamus. 
7*.  H.  Lewis,  B.  N.  Oullom  and  Kenneth  Baillio  (or  tbe  Relators. 
J.  R.  Thornton  for  the  BeBpondenta. 

Application  fob  a  Wbit  of  Majtdahus. 

The  opinion  of  the  court  was  rendered  by 

NiCHOixa,  C.  J.  Relators  aver  that  they,  each  and  severally,  own 
lai^  quantities  of  swamp  land  in  tbe  parish  of  St.  Landry,  situated 
within  the  limits  and  territory  comprising  the  Red  River,  Atchafalaya 
and  Bayou  Boeof  Levee  District,  as  defined  and  established  by  Act 
Ho.  79  of  the  Oeneral  Assembly,  approved  July  6, 1890.  That  in  the 
years  1892  and  1893,  relators  severally  and  each  for  himself  or  her- 
self, filed  in  the  District  Oonrt  for  St.  Landry  parish,  soite  before  said 
coart  in  which  tbey  declared  and  averred  in  substance  as  follows: 
That  Ifl  to  say  (all  of  said  suits  having  by  consent  been  con- 
solidated for  trial  and  tried  on  appeal  under  such  consolidation) . 
That  their  lands  are  by  said  act,  approved  July  6,  1890,  within  a  dis- 
trict subject  to  a  system  of  special  taxation,  which  the  board  ol  com- 
missioners of  said  levee  district,  are  empowered  by  said  act  to  levy, 
assess  and  collect  upon  all  lands  in  s^d  district  benefited  by  tbe 
levee  system.  That  assuming  to  act  under  and  by  virtue  of  tbe 
power  and  authority  granted  and  conferred  upon  them  by  said  act, 
said  board  of  commfseioners  have  caused  and  directed  the  assessor 
of  the  parish  of  St.  Landry  to  list  all  aforesaid  property  as  subject  to 
tbe  spscial  taxation  and  local  asBesfiments  provided  for  In  Act  No. 
70  of  1890,  and  s^d  property  has  been  carried  on  tbe  special  assess- 
ment roll,  listing  and  describing  all  property  which  is  alleged  and 
claimed  to  be  subject  to  tbe  special  taxation  provided  for  in  said 
act,  and  a  copy  of  said  assessment  has  by  said  assessor  been  filed  in 
tbe  office  of  the  sheriff  and  ex-offleio  tax  collector  of  St.  Landry 
parish,  and  T.  S.  Fontenot,  tbe  sheriff,  Is  now  proceeding  to  the  col- 
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lection  of  taxes  levied  and  carried  on  said  roll  as  provided  for  in 
Sec.  9  of  the  act  aforesaid,  and  relator's  aforementioned  propeit;  ii 
asseBfied  on  Bald  rolls  Sled  In  the  sherilTs  office  as  follows:  At  the 
rate  of  five  (6)  cents  per  acre  of  said  lands,  and  at  the  rate  ot  five 
(5)  mills  apon  the  vaJoation  of  said  lands  as  Bxed  by  said  aueuor, 
and  the  said  aherift,  ex-offioio  tax  collector,  unleas  enjoined  will  nU 
the  same  lor  cash  to  pay  and  satisfy  the  said  alleged  taxes  or  local 
assessment.  Relators  fnrtber  declared  in  the  alternative  in  aud 
suits  In  sobstance  as  follows:  That  said  Act  No.  79,  if  it  pur- 
ports to  authorize  the  levying  and  collection  ot  the  aforesaid  taxee 
or  assessments,  is  illegal  and  anconstitational,  because  eald  lands  ue 
not  protected,  reclaimed  from  overflow  or  inundation,  improved  or 
benefited  by  the  levees  bnilt  or  proposed  to  be  built  by  said  board. 
That  they  require  no  snch  protection  and  can  derive  no  possible 
benefit  from  said  levee,  bnt,  on  the  contrary,  said  levees  will  iiijnre 
tbeir  aforesaid  lands  and  in  fact  detract  from  their  valne,  and  tbit 
therefore  said  assessments  are  a  taking  of  private  property  witboat 
compensation;  that  the  special  averment  Is  made  In  the  petition  of 
John  Hill  and  Hrs.  Clementine  Phelps,  that  aaid  acreage  tax  is  fur- 
ther illegal,  because  it  is  levied  iadisctimlnately  at  the  same  rate  np- 
on  the  cultivated  and  settled  lands  on  the  front,  as  upon  the  swamp 
lands  involved  in  these  suits,  the  latter  being  worth  not  more  thso 
fifty  cents  per  acre,  while  the  formerclass  of  lands  are  worth  not  lesB 
than  eight  to  ten  dollars  per  acre,  as  will  be  seen  by  copies  of  tbe 
petitions  in  said  suite  annexed;  that  though  said  averment  of  nullity 
is  not  specially  made  in  tbe  other  suits,  yet  by  consent,  all  the  testi- 
mony in  the  John  HID  soit  in  support  ot  that  averment,  was  offered 
in  all  the  other  cases  and  is  to  be  considered  by  the  court;  that  re- 
lators farther  averred  in  the  said  suits,  that  the  acre^e  and  valns- 
tlon  taxes  of  five  mills  upon  their  aforee^d  lands,  amounted  to.  Id  the 
case  of  each  of  the  relators,  a  sum  exceeding  one  hundred  and  under 
two  thousand  dollars. 

That  relator  after  making  tbe  said  averments,  whicb  are  substan- 
tially given  as  mode  in  the  said  suits,  sued  out  a  writ  ot  injasctJOD 
restraining  the  assessor  and  tax  collector  from  proceeding  any  fur- 
ther in  the  assessment  of  said  lands  or  in  tbe  collection  of  taxe* 
thereon  until  the  further  orders  of  tbe  District  Court  of  St.  Luidry 
parish,  and  they  prayed  for  judgment  in  their  favor,  each  tor  him- 
self and  herself,  and  against  the  sheriff  and  tax  collector  and  said 
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Msesaor,  uklng  ths  parpetaatioii  and  nudntenaDce  of  the  injanction 
sued  ont  In  said  enlts,  declaring  said  tax  lU^^I  and  anconetltcitloaal, 
ud  declaring  the  aaeessroent  o(  said  acreage  tax  to  be  Illegal,  and 
tor  JDdgment  further  decreeing  the  property  belonging  to  each  of 
relaton  eeverally  not  to  be  snbject  to  the  aforesaid  taxes  or  local 
usessnients,  and  ordering  the  same  to  be  stilcken  from  the  assess- 
ment rolls  and  tax  rolls  of  the  parish  of  St.  Landry. 

That  thongh  they  nee  the  word  "  tax  "  In  their  pleadings  they  do 
not  wish  to  be  anderstood  as  contouTening  by  the  nse  of  that  term 
the  settled  doctrine  of  the  Supreme  Oonrt  that  an  acreage  tax  tor 
special  levee  pnrposes  is  not  a  *'  tax  proper,"  but  a  local  contriba- 
tlon,  baaed  npon  sapposed  beneflta  conferred,  and  therefore  not  the 
subject  of  an  appeal  to  the  Snpreme  Ooort  nnder  Art.  81  of  the  Oon— 
Btltntion  of  1879. 

Relators  fnrther  aver  that  after  the  filing  of  the  said  snlts  in  the 
District  Oonrt  tor  St.  Landry,  the  same  were,  after  Issue  joined  in  said 
snitfl,  dnly  assigned  for  trial,  and  tried  parsnant  to  law,  the  Board  of 
Levee  Oommissionera  answering  in  each  and  every  case  by  pleading 
the  legality  and  constitution ality  of  the  aforesaid  tax  or  local  assess- 
ment and  the  act  of  the  Leglslatnre  authorizing  said  tax  or  assessment, 
and  praying  for  a  dlesolutlon  of  the  Injunction  sued  out  by  relators 
respectively,  and  for  a  rejection  of  the  demand  of  relators  In  said 
Buita.  Relators  further  declare  that  judgments  in  each  of  the  afore- 
said Buits  were  duly  rendered  by  the  District  Court  of  St.  Landry,  in 
each  and  every  cose,  rejecting  and  disallowing  the  demands  and 
prayers  of  the  relators  in  said  salts  and  dissolviiig  the  injanction 
taken  ont  by  them  in  said  suits  respectively.  They  aver  that  they 
each  and  severally,  prosecuted  snspensive  appeals  from  the  aforesaid 
judgments  to  the  court  of  appeals  of  the  third  circuit  of  the  State  of 
Louisiana,  sitting  in  and  for  the  parish  of  St.  Landry,  and  said  ap- 
peals were  duly  filed  In  said  court. 

That  on  said  cases  coming  up  tor  a  bearing  in  said  Circuit  Court  of 
Appeals,  sitting  at  Opelousas,  the  counsel  for  the  Board  of  Commis- 
sioners in  each  and  every  one  of  the  cases,  filed  a  motion  to  dismiss 
the  appeals  taben  as  aforesaid,  on  the  gronnd  that  said  Court  of  Ap- 
peals was  without  jurisdiction  ratione  materue,  for  the  reason  that 
the  constitationaiity  and  legality  of  the  taxes  are  in  contestation,  and 
that  therefore  said  appeal  was  not  legally  cognizable  by  said  Court 
of  Appeals.     That  after  the  hearing  of  the  said  motion  to  dismiss  In 
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becaoM  the  amotmt  of  the  tax  and  lUegallt^  of  tbe  aaaeesment  are 
within  the  JnriBdicUon  of  this  conrt,  We  are  satisfied,  however,  that 
the  constltationalitf  and  legality  ot  atoxare  incontestation, whether 
It  1b  called  a  tax  or  local  asBeBsment,  and  comes  within  the  appellate 
jorlBdiction  ot  the  Snpreme  Oonrt. 

"  The  complaint  that  the  valnation  ot  tbe  property  is  excesBiTe 
rnoBt  be  made  before  the  police  inty  as  a  board  of  reviewers  as  a 
condition  precedent  before  an  appeal  can  be  taken  thereon.  38  An. 
S06.  For  these  reasons  the  conrt  Is  without  jurisdiction  and  tbe  mo- 
tion to  dismiss  tbe  appeal  Bhoald  prevail,  and  it  Is  so  ordered  at  ap- 
pellant's coats." 

Appellants  in  these  different  cases,  claiming  that  the  action  of  the 
Conrt  of  AppealB  In  respect  to  its  own  ]nrisdlctioa  was  not  well 
founded,  have  applied  to  this  conrt  (or  a  writ  ot  mandamus  to  com- 
pel the  reinBtatement  of  the  cases  on  tbe  docket  of  titat  court  and  a 
trial  and  determination  by  It  of  the  lesnes  involved. 

By  Art.  213  of  tbe  Constltatlon  of  1879  it  is  declared,  that  "a  levee 
system  shall  be  maintained  in  the  State  and  a  tax  not  to  exceed  one 
mill  may  be  levied  annually  on  all  the  property  subject  to  taxation 
and  shall  be  applied  exclaaively  to  the  maintenance  and  repairs  of 
levees,"  and  by  Art.  214  "  that  the  General  Assembly  may  divide  the 
State  Into  ievee  districts  and  provide  for  tbe  appointment  or  election 
ol  levee  commissioners  In  said  districts,  who  shall.  In  the  method 
and  manner  to  be  provided  by  law,  have  snperviBlon  of  the  erection, 
repairs  and  maintenance  of  the  levees  In  said  district;  to  that  eftect 
it  may  levy  a  tax  not  to  exceed  five  mills  on  tbe  taxable  property 
situated  within  the  alluvion  portions  of  said  districts  anbjeot  to  over- 
flow." 

The  second  of  these  articles  is  merely  supplemental  or  ancillary 
to  the  first — the  two  looking  to  the  creation  ot  an  effective  levee 
system  In  the  State. 

By  the  Brat  all  property  In  the  State  subject  to  taxation  may  be 
chafed,  independently  of  any  qnestion  of  direct  benefit  to  the 
owners  of  the  property  subjected  to  the  charge  from  the  levee  sys- 
tem, with  an  annual  lax  not  to  exceed  one  mill,  to  be  applied  to  the 
maintenance  and  repairs  of  levees  generally  In  tbe  State.  By  the 
second,  all  taxable  property  situated  within  tbe  alluvion  portions  of 
levee  districts,  which  tbe  Legislatnre  is  antborlzed  to  create,  subject 
to  overflow,  may  be  charged  annually  with  a  tax  not  to  exceed  five 
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contribation  uflesBment  or  tax  of  Ave  cents  per  acre  opon  the  same, 
among  which  was  included  certain  property  of  the  relators.  The 
tax  contribntion  or  asaeBBment  not  having  been  paid  upon  the  same, 
they  were  advertised  for  sale  by  the  tax  collector  of  St.  Landry  In 
eotoTcement  of  the  tax,  bat  the  sales  of  their  respective  properties 
were  enjoined  by  the  present  relators.  It  is  not  pretended  that 
tbeM  lands  are  not  within  the  territorial  limits  of  the  levee,  nor  that 
tbey  are  not  within  the  allnvion  portions  of  the  diiiCrict  sab}ect  to 
overflow;  In  other  words,  It  Is  not  claimed  that  the  lands  do  not 
fall  nnder  the  literal  terms  of  the  law  as  lands  subject  to  taxation 
tor  levee  and  drainage  purposes.  What  Is  asserted  is,  that  though 
falling  inside  the  literal  terms  of  the  law,  that  none  the  less  they  ore 
not  Bubject  to  the  charges  for  which  they  are  now  sought  to  be  sold 
by  the  tax  collector. 

It  is  maintaiiied  by  the  plaintiffs  in  injanctlon  that  not  only  were 
the  lands  and  the  owners  of  the  same  not  benefited  by  the  levee  sys- 
tem uid  the  levees  of  the  special  levee  district,  but  that  they  were 
actnally  injured  thereby ;  that  quoad  those  lands  and  the  owners 
thereof,  the  charges  Imposed  were  not  local  assessments  in  consid- 
eration of  benefits  received,  but  so  far  as  those  lands  and  their 
owners  were  concerned  were  really  taxes,  and  taxes  illegally  as- 
sessed, for  the  reasons  and  grounds  assigned  in  their  pleadings.  The 
claim  asserted  in  the  injunctions  was  that  under  the  guise  of  local 
assessments  for  special  t>eneflts  received  or  to  be  received,  the 
Qeneral  Assembly,  and  the  Board  of  Levee  Commissioners  nnder  its 
anthority,  had  Imposed  and  was  attempting  to  Impose  and  enforce  an 
illegal  and  nncoDstltntlonal  tax,  from  which  they  songbt,  throngb  the 
courts,  to  be  relieved.  We  are  ignorant  of  the  reasons  assigaed  by 
the  District  Oourt  for  dissolving  the  InjaDctions,  as  the  judgments  in 
the  different  cases  are  In  the  record.  We  are  told,  however,  that  the 
levee  board  maintained  that  the  charges  were  not  taxes,  tolls  or  im- 
posts, but  local  assessments  for  special  benefits.  When  the  parties 
appealed  to  the  Court  of  Appeals,  the  Board  of  Levee  Commissioners 
made  a  motion  to  dismiss  on  the  ground  of  want  of  jnrlediction 
ratione  material.  The  court  sostained  the  motion  for  the  gronnds 
assigned  in  its  judgment.  Relators  argue  that  the  board  having,  in 
the  District  Cotirt  in  defence  of  the  merits,  urged  that  the  cbaiges 
imposed  were  neither  a  tax  nor  an  illegal  tax,  is  estopped  in  the  ap- 
pellate court  from  urging  there  that  they  are  taxes  for  the  purposes 
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log  with  tbem,  their  tailing  in  an  extended  aenae  ander  the  terma 
"tax,  toll  or  impost." 

It  is  for  this  court,  and  It  alone,  Anally  to  determine  whether 
clia^ee  imposed  upon  the  property  of  the  citizen  are  or  are  not 
taxes,  Imposts  or  tolls,  and,  If  bo,  whether  they  are  legally  and  con- 
BtitDtionaUy  imposed. 

Aa  cases  arise  ander  differing  circnmstances  and  ander  differing 
pleadings,  we  will  determine  whether  the  particular  case  falls  within 
GOT  ezclasiTe  appellate  jurisdiction  for  decision  or  not.  In  the  cases 
isTolved  in  this  litigation  we  hold  that  we  have  sach  exclnsiTe  ap- 
pellate jarisdiction.  Ooansel  claim  that  there  are  decisions  of  this 
court  which  should  lead  us  to  a  different  conclusion;  bnt  the  deoi- 
Bions  relied  on  must,  in  these  particular  cases,  yield  to  the  conclu- 
sion reached  by  as,  if,  as  contended  by  counsel,  they  would  be  In  con- 
flict with  it. 

We  are  not  called  on  in  this  opinion  to  determine  what  the  char- 
acter of  the  charges  referred  to  really  are,  whether  they  have  been 
imposed  Inside  of  legal  and  constitutional  powers,  or  whether  they 
have  been  imposed  in  violation  of  legal  and  constitutional  restric- 
tions,  limitations  and  prohibitions — those  matters  are  to  be  deter- 
mined hereafter;  all  that  we  are  called  upon  to  deal  with  here  is  the 
single  question  of  appellate  jarisdiction  in  respect  to  the  issues 
raised  by  the  litigation.  On  thai;  point  we  are  of  the  opinion  that 
the  Court  of  Appeals  correctly  dismissed  the  appeals  tor  want  of  ja- 
risdiction. The  mandamus  applied  for  must  therefore  be  and  it  is 
hereby  re f need. 

OoNOURRiNQ  Opinion. 

MujLBB,  J.  The  jarisdiction  of  this  court  under  the  Oonstitution 
extends  to  all  cases  In  which  the  constitutionality  or  legality  of  any 
tax,  toll  or  Impost  whatever,  Is  Involved.  It  Is  manifest  the  word  tax 
in  this  part  of  the  Oonstitution  is  nsed  in  its  largest  sense.  After 
the  words  describing  the  jurisdiction  of  this  coart  as  extending  to  aJl 
cases  involving  the  legality  or  couBtitntlonalfty  of  any  tax,  toll  or 
impost,  there  is  added  the  word  "whatever,"  i.  e.,  whatever  the 
character  of  that  tax,  toll  or  impost.  Oonstitution,  Art.  81.  While 
it  is  clear  that  enforced  contribntlons  In  the  natnre  of  local  assess- 
ments, as  such  assessments  are  termed  under  the  levee  acts,  are 
levied  without  reference  to  the  rule  of  uniformity  or  ot  the  limits- 


1802  SUPREME  OOUBT  OF  LOUISIANA 

Stita  «x  rel.  Hill  e(  bI.  ts,  Judses. 

tion  applicable  to  general  taxation,  etUl  these  local 
none  the  leaa  taxes.  They  are  treated  aa  taxes  in  thi 
are  taxes  in  tlie.uataral  sense  of  the  word,  though  r 
Operations  and  freed  from  the  provisions  in  the  Cc 
lating  general  taxation.  Burronghs  on  Taxation,  Cfa 
criminates  the  local  asseasment  from  a  general  tax,  t 
imposed  on  the  property  of  a  particnlar  district  crea 
islature,  and  levled.on  the  theory  of  the  benefit  of  i 
be  secored  by  tbe  tax.  He  designates  that  oseessme 
what  ground  then  is  this  court  to  hold  that  "  any 
used  in  the  jarisdictional  article  of  the  Conatitati< 
elude  that  mass  of  taxation  levied  in  the  form  of  loc 
Can  it  be  supposed  that  the  orsanic  law,  in  extendi 
tion  of  this  court  to  all  cases  Involving  the  legality 
ality  of  any  toll,  impost  or  tax  whatever,  ever  con 
under  ibis  sweeping  jurisdictional  grant,  tbe  State 
could  be  deprived  of  tbe  jurisdiction  of  the  higbe 
State  over  questions  of  the  legality  or  constitntionali 
tbe  form  of  local  assessments.  Manitestl;  no  such  n 
tion  of  tbe  grant  of  jurisdiction  to  this  court  can  be 

The  frequent  contentions  on  the  subject  of  local 
our  courts,  have  turned  mainly  on  the  issue  whether  1 
ation  can  be  exerted  under  tbe  uniformity  rule  ai 
the  Oonstitution,  in  respect  to  general  taxation.  0 
reached  the  couclusion  that , these  local  assessments 
posed  without  reference  to  this  limitation  or  rule 
Bat  that  conclusion  does  not  at  all  support  the  conte 
aesesBmentB  are  not  taxes  within  the  purview  of  Arc. 
Btitution,  giving  to  this  court  jurisdiction  wbenevei 
constitutionality  of  any  tax  whatever  is  Involved,  i 
be  exerted  by  appeal  to  this  court  direct  from  the  co 
case  presenting  the  question  originates.  Borrongt: 
Chap.  XXII;  The  Drainage  Case,  11  An.  388  et 
Case,  11  An.  222;  38  An.  32S;  89  An.  460;  48  Ai 
Arts.  81,  203,  209,  213,  214;  Act  No.  79  of  1890;  Aot 

The  decision  in  38  An.  276,  maintains  that  a  q 
constitationality  or  legality  of  an  assessment  nnde 
levee  acts  is  not  within  the  jurisdiction  of  this  cour 
I  conceive  to  be  the  requirement  of  the  organic  lai 
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Alt  81  of  the  Oonstitntiou,  tbat  decision,  in  my  jadgment,  oan  not  be 
followed. 

Tbe  isBue  now  before  as  is  simply  as  to  the  jnilsdiotloD  of  this 
court. 

I  concnr  in  the  opinion  of  the  Ohief  Justice. 


No.  1471. 
Isaac  Ooudbbbg  vs.  Albbbt  F.  Dobbbbton. 

1.  Wbere  peraoDB  mataall;  ecgage  In  baudylDg  opprobrEoa*  epithets  an  action 
ot  ilander  Is  not  to  be  encouraged  lor  words  thus  uttered. 

2.  Tbe  Intercbange  ol  opprobrious  epicbots  and  mutual  vituperatton  knd  abuse 
iFllljuatlty  a  Judge  In  approving  a  venl lot  for  tbe  deleudanC.att bough  theslan- 
doTODB  words  were  proved,  and  a  verdict  Tendered  InauohaoaBewIllaot  be  dis- 
turbed by  the  Supreme  Court. 

APPEAL  from  the  Twelfth  Judicial  District  Court  tor  the  Parish 
of  Calcasien.     Foumet,  J. 


E.  L.  Wellt  and  D.  B,  Qorliam  Attomejs  for  Plaintiff  and  Appellant. 

A.  P.  Pujol  Attorney  for  Defendant  and  Appellee : 

Cites  Johnson  tb.  Bamet,  S6  An.  320. 

"One  wbo  is  himself  in  fault  can  not  recover  damages  from  another 
who  has  retaliated  In  kind,  although  the  latter  was  not  justifiable 
in  law,  and  this  holds  good  in  spite  of  the  truism  that  one  wrong 
does  not  justify  another."     36  An.  38;   16  An.  48. 

The  verdict  of  the  jury  in  cases  of  this  nature  is  "never  disturbed 
by  appellate  tribunals  unless  glaringly  nnjost  or  manifestly 
erroneous."  Young  vs.  Bridges,  34  An.  385;  10  An.  569;  28  An. 
94;  80  An.  926. 

The  courts  of  Louisiana  have  never  encouraged  litigation  of  this 
kind.     9  An.  368;  84  An.  336. 

The  opinion  of  tbe  court  was  delivered  by 

NiohoijLS,  O.  J.  FlaintlCC  alleses  that  on  the  public  streets  of  the 
town  of  Lake  Charles,  and  at  the  residence  of  the  petitioner  in  the 
said  town,  in  the  presence  and  hearing  of  a  large  number  of  persons. 
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the  defeodant,  maliciously  and  witliont  caose,  slandered  and  de- 
famed petitioner's  wife,  caUing  ber  by  man;  vile  names,  and  applying 
to  ber  many  Tile  epitbets,  wbicb  are  set  ont  in  tbe  petition,  all  of 
wbicb  iraa  done  by  Dobberton  with  a  malignant  spirit,  with  the  foil 
purpose  o(  damaging  and  Injuring  plaintiff,  although  defendantwell 
knew  that  his  declarations  were  wickedly  false  and  slanderons,  ud 
that  Dobberton  has  accordingly  damaged  and  injured  bis  said  wile 
and  bimaelf.  That  she  had  always  demeaned  herself  with  modeetf, 
virtue  and  chastity,  and  has  heretofore  enjoyed  a  good  repotacion 
and  tbe  esteem,  respect  and  friendship  of  all  her  acqn^ntances  and 
of  tbe  commanity,  but  that  since  the  otterance  of  s^d  vile  aod  Id- 
famous  slander  her  good  name  and  character  have  been  Beriooal; 
damaged,  and  ber  friends  and  acquaintances  have  fallen  away  from 
and  ceased  to  visit  her,  and  In  several  Instances  have  totally  ignored 
her;  that  her  spirit  has  been  bumbled  and  crushed,  and  she  has 
suffered  untold  mental  agony.  That  said  cruel  slander  has  con- 
stantly preyed  upon  her  mind,  making  her  nighta  sleepless  and  her 
days  miserable.  That  being  then  and  at  the  time  of  the  iustitntiDD 
of  tbe  suit  In  a  delicate  situation,  her  nervous  system  baa  been 
greatly  shocked,  ber  health  injured  and  her  life  imperiled,  and  in 
conseqaence  of  said  malicious  acts  of  Dobberton  they  have  been  in- 
jured as  aforesaid  in  tbe  sum  of  ten  thousand  dollars. 

That  he  himself  has  been  injured  and  damaged  by  the  detendact 
In  the  additional  sum  of  five  thousand  dollars  for  this;  that  Dobber- 
ton, not  content  with  slandering  and  abusing  his  said  wife  as  afore- 
said, upon  being  requested  by  petitioner  to  cease  his  said  abuse  and 
leave  bis  premises,  cursed  and  abused  him,  calling  him  by  all  man- 
ner of  Tile,  vulgar  and  slanderous  epithets  too  vulgar  to  be  re- 
peated, and,  farther,  threatened  the  lives  of  petitioner  and  bis  wile, 
and  in  pntsuance  of  his  threats  made  a  felonious  assault  upon  them 
while  peaceably  at  home  by  burling  heavy  beer  bottles  and  other 
deadly  missiles  at  them,  they  barely  escaping  from  his  murderom 
assaults  by  hastily  closing  and  bolting  their  doors.  That  by  reason  ol 
said  Tile  and  slanderous  abuse,  uttered  with  the  view  of  publicly  de- 
faming and  injuring  petitioners  and  bringing  them  into  contempt  and 
disrepute  among  hie  neighbors,  in  which  he  has  been,  untortunatelj' 
too  Huccessful,  and  said  wanton  and  malicious  trespass  as  aforesaid, 
and  the  injury  done  to  petitioner's  feelings  and  that  of  bis  said  wife 
as  aforesaid,  and  the  loss  and  expenses  to  which  be  bas  been  placed 
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by  Bsid  torttons  acta  ol  Dobberton,  and  to  secore  his  Joat  rights 
thereon,  he  has  been  damased  and  injured  in  said  farther  snm 
of  five  thousand  dollars,  which  he  shonld  recover  from  judgment. 
He  prays  for  jndgment  against  defendant  for  damages  for  fifteen 
thomaand  dollars. 

Defendant  pleads  first,  the  genera)  iesne  to  that  portion  of  plain- 
tlfCs  demand  wherein  be  seeks  to  obtain  Judgment  for  alleged  libel 
and  Blander  to  plaintifC's  wife.  For  answer  to  that  portion  of  plain- 
tifTa  demand  wherein  he  seeks  to  recover  judgment  against  him  tor 
libel  and  slander  of  himself,  he  pleads  in  bar  of  plaintiff's  right  to 
such  recovery  that  plalndB  and  he  mutaally  engaged  in  cursing  and 
abnstng  each  other  at  the  time  stated;  that  the  langn^e  attributed 
te  bim  in  plaintiff  'a  petition  was  preceded  by  language  equally  Ubel- 
OUB,  slanderous  and  defamatory  on  the  part  of  plaintiff,  who  cursed 
and  defamed  him,  applying  to  him  many  opprobrious,  vulgar  and 
indecent  epithets;  that  at  the  time  he  was  defamed,  libeled  and 
slandered  as  aforesaid,  and  when  he  used  the  language  attributed  to 
him  to  plaintiff,  said  declarations  were  without  malice  and  were  used 
in  a  moment  of  heat  and  passion,  induced  by  the  immediate  preced- 
ing words  of  pl^ntiff;  that  both  parties  being  equally  in  fault,  plain- 
tiff had  no  right  to  recover  herein.  He  specially  denies  that  he 
committed  any  assault  or  threw  bottles  at  plaintiff.  He  prayed  for 
and  obtained  a  trial  by  jury.  The  jury  rendered  a  verdict  in  favor 
of  tbe  defendant.  After  an  unsuccessful  attempt  to  obtain  a  new 
trial  plaintiff  appealed. 

The  families  of  the  plaintiff  and  of  the  defendant  occupied  houses 
about  fifteen  feet  apart,  separated  by  a  fence.  Plaintiff's  premises 
were  leased  from  the  defendant.  On  the  29th  of  May,  1893,  plaintiff 
and  defendant  met  at  some  point  in  the  business  part  of  the  town 
of  Lake  Oharles,  where  a  conversatiou  took  place  between  them  Id 
reference  to  the  continued  occupancy  of  the  property  by  Goldlierg. 
Plaintiff  says  that  Dobberton,  in  a  loud  tone,  charged  him  with  not 
keeping  tbe  premises  iu  a  cleanly  condition ;  that  being  embarrassed 
by-  this,  be  withdrew  wltfaout  using  any  harsh  or  opprobrious  lan- 
gnage.  Tbe  fact  here  mentioned  is  aot  referred  to  in  the  pleadings, 
bat  shown  by  tbe  testimony,  and  is  only  important  as  it  was  doubt- 
less the  origin  of  the  subsequent  trouble  between  tbe  parties.  Plain- 
tiff's  testimony  In  the  case  begins  with  the  statement  that  on 
bis  retain  home  he  heard  the  defendant  abasing  his  wife,  and  that  he 
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heard  him  ftppl^  to  her  an  ioBalting  and  diagracefnl  epithet,  wbicb 
be  mentiiona,  telling  her  to  get  oat  of  his  honse,  "to  ^t  out  at  onca;" 
that  defendant  took  a  bottle  toward  the  fence  and  threw  it  into  the 
dining-room;  that  in  the  meantime  he  Jumped  over  the  fence,  when 
plaintiff's  wife  closed  the  door;  that  defendant,  then  went  from 
the  rear  of  the  yard,  where  this  had  occorred,  to  the  front,  cnraing 
both  plaintiff  and  his  wife,  and  again  repeating  as  to  ber  the 
opprobrious  terms  which  he  had  already  used.  That  be  went  into 
the  front  street  and  there  ^ain  used  the  same  language.  Plaintiff 
says  that  when  defendant  applied  to  bis  wife  the  particular  ei- 
presBlon  mentioned,  be,  the  plaintiff,  said  that  was  going  too  far, 
that  he  would  break  his  neck;  that  he  went  into  the  room  and 
got  a  revolver,  but  when  he  got  back  his  wife  held  him  and  locked 
the  door,  so  that  he  should  not  go  any  further. 

It  will  be  seen  that  Goldberg's  testimony  takes  up  the  trouble  a« 
one  already  commenced  between  plaintiff's  wife  and  Dobberton  when 
he  flrst  came  to  a  knowledge  of  it.  He  does  not  attempt  to  explain 
how  it  W38  or  why  it  was  that  defendant  came  to  use  the  language 
attributed  to  him  to  Mrs.  Goldbei^,  or  to  say  who  commenced  the 
conversation  in  which  the  insulting  expressions  were  employed,  and 
what  was  said  at  the  commencement. 

The  only  persons  who  seem  to  have  been  present  at  the  beginuing 
of  the  trouble  were  Qoldberg  and  wife,  Dobberton  and  Lizzie  Smith, 
a  colored  woman  employed  by  the  Ooldbei^B,  who  was  examined  as 
a  witness  for  the  defence.  Her  testimony  was  loosely  taken  and 
does  not  give  occurrences  with  any  deflniteneSB  as  to  the  time  and 
order  in  which  they  took  place. 

From  It,  It  would  appear,  however,  that  on  Goldberg's  returning 
home  he  related  to  his  wife  the  circamstances  connected  with  the 
meeting  of  himself  and  Dobbertoo  on  the  street,  which  we  have 
spoken  of,  and  that  a  conversation  took  place  between  the  two  in 
relation  to  that  matter  in  which  some  expression  not  complimentary 
to  Dobberton  was  made  nee  of  by  Mrs.  Goldberg;  that  Dobberton, 
who  was  standing  in  his  own  yard  at  the  time,  heard  this  remark  and 
became  very  much  angered. 

A  very  excited,  wordy  altercation  followed,  in  which  Ooldberg 
himself  is  not  shown,  in  so  far  as  the  witness'  testimony  goes,  to 
have  used  any  particular  expression,  though  to  use  her  expresdon 
"  all  three  were  fussing."    She  denies  that  Dobberton  went  into 
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pl&intiirs  yard,  or  Jumped  over  the  lence  or  threw  any  bottles.  She 
denies  that  at  tbat  time  defendant  used  toward  Mrs.  Goldberg  the 
objectioiiable  epithets  spolcen  o(  In  the  petition.  She  says,  howeverr 
tbat  not  wishing  to  get  involved  in  the  trouble  she  left  before  it  wa» 
OTsri  that  she  beard  the  parties  still  taUdng,  but  did  not  beftr 
vhat  they  said.  She  says  that  in  the  course  of  tbat  part  of  the  con- 
versation which  she  did  bear  that  she  heard  Mrs.  Qoldberg  make  a 
veiy  Insulting  remark  to  Dobberton,  which  remark  witness  repeated 
in  court.  This  witness  on  being  asked  whether  she  had  not,  on  the 
night  of  the  disturbance,  told  a  certain  person  named  that  defend- 
ant had  applied  to  Mrs.  Ooldberg  the  epithets  complained  of,  denied 
having  done  so.  At  a  later  stage  of  the  proceedings  the  person  re- 
ferred to  was  produced  and  testified  tbat  the  witness  had  told  her 
on  the  night  in  question  tbat  defendant  made  use  ot  one  of  the  ex- 
pressions, giving  to  her  its  corresponding  word  in  French. 

Dobberton's  version  ot  the  affair  is  that  at  the  time  ot  the  quarrel 
he  was  in  bis  back  yard,  when  he  heard  a  woman  using  very  vulgar 
langu^e  about  some  Dutchman;  tbat  at  first  he  paid  no  attention 
but  finally  be  said  sometbing,  though  without  mentioning  any  one's 
name ;  what  be  did  say  we  do  not  know,  as  the  transcript  has  left  out 
some  portion  ot  this  testimony.  We  think  it  clear  that  be  must  have 
Bald  something  uncomplimentary,  which  called  out  a  remark  from 
Goldberg's  wife,  for  after  making  Dobberton  declare  tbat  be  bad 
said  something,  without  mentioning  names,  the  transcript  makes 
him  here  eay,  evidently  to  her,  "  I  ain't  talking  to  you,"  and  imme- 
diately afterward  that  then  this  lady  said,  "lam  talking  toyou"- 
(using  an  insulting  expression  toward  Mm) . 

Dobberton  testifies,  that  after  this,  Goldberg  from  across  the  fence 
commeacedabusli^  and  cursing  htm  violently,  which  language  he  ad- 
mits he  returned  in  kind.  He  says  that  Ooldberg  told  him  it  he  would 
come  across  the  fence  he  would  break  his  neck;  tbat  be  tried  to  get 
over  the  fence,  but  that  bis  wife  took  hold  of  bim  and  prevented 
him;  tbat  be  then  went  to  the  front  toward  the  gate  on  tbe  street 
and  Invited  the  plaintiff  to  come  out  and  break  his  neck;  that  it  was 
this  threat  of  plaintiffs  which  made  him  mad.  He  admits  nsing 
profane  langaage  and  cursing  on  the  street,  but  denies  that  he  ever 
enned  Mrs.  Ooldberg  at  any  time  there.  He  states  that  he  al- 
ways respected  her  as  a  lady,  and  denies  that  either  on  this  or  any 
other  occasion  did  be  make  use  of  the  words  alleged  in  the  petition, 
about  her  or  to  her. 
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Estate  of  Uaby  T.  Habdt. 

L  Under  Bee.  10  of  the  Bertaed  Statutes  any  uredLtor  or  parson  Interested  bas  the- 
Tlgbt  to  require  tbat  adminlstratorB  sball  give  new  or  additional  secnrltv  tor 
tbe  laltbtal  pertormanoe  ol  tbeJi  olBoe  as  oltea  aa  onoe  la  everf  twelve  montbs, 
and  ottaner  If  the  ooarl.  on  motion  to  tbat  etfeot,  may  Judge  It  to  be  neoeaaary. 
Tbe  tntrli  of  a  minor  who  1b  an  heir  In  a  sacooaalon,  by  reaaon  ot  repreeenta- 
tlon  of  ber  deceaied  father,  1b  autborlzed  In  her  oapaclCy  aa  tutrix  to  malie  tbla 
motion,  althoogh  she  be  also  admin tsCraCrli  of  tbe  suooesslon  of  tbe  father. 
The  minor  is  a  "  party  interested  "  In  tbe  matter. 

2.  Where,  slnoe  the  administrator  of  a  suooesslon  quallfled  aa  saoh  under  Art. 
1048  of  the  OlTll  Uode,  the  United  States  Gourt  of  Claims  has  approved  a  aUim< 
Bfalnst  the  goTernment  for  over  ten  thousand  dollars,  the  recognized  claim  l» 
a  credit  of  the  succession,  and  tbe  District  Judge  acted  oorrectly  In  ordering 
an  inventory  to  be  made  of  the  same  and  the  administrator  to  give  additional 
Boonrlty  based  npon  It.  The  administrator  has  no  right  to  have  tbe  giving  of 
tbe  new  bond  postponed  until  Congress  shall  have  made  an  appropriation  to 
pay  the  olalm. 

i.  The  administrator  has  no  right  to  limit  tbe  amonnt  of  the  new  bond  so  aa  to 
correspond  iritb  tbe  share  which  tbe  minor  may  have  In  tbe  new  asset  by  rea* 
■on  of  the  other  heirs  not  having  asked  or  exacted  additional  security. 

APPKAL  from  the  Eleventh  Jndicia]  District  Oonit,  Farieh  of  8fc. 
Landry.    Perrault,  J. 


The  record  shows  that  In  October,  1890,  James  M.  Dowliug 
was  qnallfled  as  administrator  of  the  saccession  of  Mary  T.  Hardy, 
wife  of  Thomas  O.  Anderson.  That,  for  the  pnrpose  of  qoalifylug 
as  BDch,  he  ftunished  a  bond  for  foor  handred  and  slzty'loor 
doUara,  the  only  known  property  at  that  time  being  a  small  piece  of 
land  near  the  town  ot  Opelocuas,  valoed  in  the  inventory  at  one  bnn- 
dredand  twenty -seven  dollars.  That  this  tract,  together  with  another 
small  tract  in  Acadia  parish,  which  seems  to  have  been  overlooked 
when  tbe  inveatory  was  made,  was  sold  at  public  auction,  the  price 
ot  both  amoanttng  to  two  hnndred  and  fifty  dollars.  Mrs.  Anderson 
left  as  her  heirs  a  number  of  cbildren  and  grandchildren.  Prior  to 
ber  death  she  had  advanced  against  the  United  States  a  claim  for 
atores  and  supplies  taken  by  or  furnished  to  the  government  during 
tbe  late  war,  which,  after  her  death,  was  prosecuted  In  the  name  of 
ber  administrator,  the  appointment  of  Dowllng  having  doubtlesa 
been  made  for  that  very  purpose.  The  claim  referred  to  has  been 
recently  approved   by  the    Court  of    Olalms  to  the  amount  of.  ten 
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thonsand  six  hnndred  and  ten  dollan,  and  although 
yet  taken  no  action  in  the  matter,  there  Is  every  rei 
that  ultimately  an  appropriation  will  be  made  to  pa 
that  It  will  be  paid  either  to  the  saoceeaion  repreaei 
faeire. 

Matters  being  in  this  aitaatlon,  E.  K.  Anderson,  oi 
the  deceased,  and  the  minor'cbUdren  of  another  son, 
derson,  represented  by  their  mother  and  tutrix,  aerye 
administrator  to  show  canse  why  he  should  not  (uj 
security  for  one  fonrth  over  and  above  the  said  sum 
six  hundred  and  forty  dollars,  conditioned  as  the  law 
of  tfais  newly  obtained  asset  of  the  Bncceasion,  and  w 
of  his  neglecting,  falling  or  refusing  to  furnish  said  i 
be  should  not  be  destituted  of  bis  office  as  adminiatri 
L.  Qarland,  senior,  sbonld  not  be  appointed  and  quail 
The  administrator  excepted  to  the  rule :  (1)  That  it 
in  this,  that  tbere  has  been  aa  yet  no  appropriation  i 
claim;  (2)  that  it  is  premature  for  all  the  demands  thi 
(3)  that  the  only  party  in  the  rule  is  Mrs.  Virginia  Qarl 
but  one-fifth  of  the  succession,  the  other  four  heirs  c 
increase  of  bond,  and  she  consequently  has  no  righ 
on  the  whole  estate ;  (4)  that  the  court  can  at  the  pj 
on  the  application  for  Increase  of  bond,  and  can  not, 
of  the  failure  to  furnish  a  new  bond  for  increased  i 
the  present  administrator,  shoold  he  fail  to  compl 
one  else  can  be  appointed  ex  officio  by  the  court;  tl 
ment  can  be  made  without  previous  publication  reqni 

Mrs.  Virginia  Garland  sabaeqnently  intervened  in  t 
minlstratrix  of  the  anccesslon  of  her  first  htisband,  Wi 
son,  making  the  same  allegations  and  prayers  in  that 
had  previously  made  in  her  capacity  as  tutrix. 

This  intervention  was  filed  by  reason  of  an  except! 
application  of  the  tutrix  for  an  increase  of  bond  on  tl 
the  succession  of  William  F.  Anderson  had  been  pla 
ministration,  with  his  widow  aa  the  administratrix  tl 
administratrix  was  alone  aathorized  to  require  au  i 
bond.  The  intervention  was  never  served,  and  its  c 
the  court  was  opposed  on  that  ground. 

In  the  judgment  pronounced  by  the  court  this  oppo 
to  be  well  founded,  and  all  evidence  taken  under  it  st 
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The  District  Judge  sustained  the  fourth  luid  fifth  exceptions  of  the 
administrator,  bat  overmled  the  flrat  three.  He  oj^ered  that  an 
inventory  be  taken  of  the  claim  awarded  to  the  estate  bj  the  Goiut 
of  Olaima,  and  ordered  James  M.  Dowllnp,  the  administrator,  "  to 
give  additional  bond,  as  required  by  Art.  1048  of  the  Civil  Code, 
within  ten  days  from  the  date  of  the  jndg^ent,  upon  the  ba^  of  the 
inventory  and  appraisement  of  said  claim  ordered  to  be  made. 

The  administmtoT  appealed. 


H.  L.  Oarland  and  E.  N.  Oullmn  Attorneys  tor  PlaintitT  and  Ap- 
pellee. 


A.  Voorhiet  and  W.  8.  Frazee  Attorneys  for  Defendant  and  Appel- 
lant. 


The  opinion  of  the  conrt  was  delivered  by 

NicHOLi^,  O.J.  Article  1048  of  the  Civil  Code  says :  "  The  secnrttT 
to  be  given  by  every  administrator  thos  named  shall  be  one-foorth 
beyond  the  estimated  value  of  the  movables  and  immovables,  and 
of  the  credits  comprised  in  the  inventory,  exclusive  of  the  bad 
debts.  By  bad  debts  are  understood  those  which  have  been  pre- 
scribed against  and  those  debts  due  by  bauln^pts  who  have  sur- 
rendered no  property  to  be  divided  among  their  creditors." 

It  Is  not  pretended  that  this  claim  has  been  prescribed,  or  that  the 
United  States  has  gone  into  bankruptcy,  and  it  certainly  must  be 
classed  as  a  "  credit."  Art.  1048,  C.  C,  is  intended  tosafegnard  and 
protect  all  partners  in  interest  against  miscondnct  ou  the  part  of 
succession  representatives,  and  to  insure  the  faitbttd  administration 
and  proper  application  of  everythiog  ot  value  which  passes  or  ia 
liable  to  pais  tbroagli  tbeir  hnnds,  and  it  has  to  be  construed  liber- 
ally- in  aid  ot  that  purpose.  We  think  this  claim  has  reached  a 
point  at  which  it  may  be  fairly  presumed  that  within  a  short  period 
the  government  will  provide  for  its  payment,  and  that  the  amount 
paid  will  pass  into  the  hands  of  the  administrator  in  ofQce  when  the 
period  for  ttiat  payment  arrives.  The  heirs  have  the  right  to  an- 
ticipate the  happening  ot  that  event,  and,  in  view  ot  the  law's  neces- 
sary delays  in  removing  one  administrator  and  replacing  him  by 
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another,  if  sach  necsBsltj  abonld  arise,  to  make  certain  that  wben 
the  pajment  is  made  the  admlniatrator  then  in  position  shall  h&Te 
fnlly  gnaranteed  the  fidelity  of  his  Keition. 

We  Bee  no  good  reason  wh^  the  administrator  should  not  give  the 
eecnrltjr  now.  Whether  it  be  given  now  or  later,  the  responsibility 
of  the  snretles  will  not  be  advanced  to  a  date  prior  to  that  of  1^ 
settlement,  nor  will  it  be  a  dollar  less  in  one  cose  than  in  the  other. 

We  see  no  necessity  for  the  continned  existence  of  the  adminis- 
tration of  this  snccession  except  for  the  coHectlon  of  this  very  asaet. 
There  seems  to  be  no  property  in  his  hands  and  no  one  could  b«  in- 
jured by  the  present  exaction  of  a  new  bond,  whilst  on  the  other 
band  the  rights  of  all  parties  will  be  protected  beyond  all  poealble 
contingencies.  If  the  administrator  be  anwilllng  to  give  the  bond,  it 
will  be  very  easy  for  him  to  resign  and  permit  some  one  to  qaolif}' 
who  will  give  it.  No  one  coold  possibly  be  prejudiced  by  this  conne 
and  we  think  the  heirs  entitled  to  have  it  followed. 

It  is  arKued  that,  granting  that  additional  security  can  be  demanded, 
the  tutrix  of  these  children,  who  represent  only  one  of  &Te  bniDches 
of  heirs  of  Mrs.  Anderson,  would  be  only  entitled  to  exact  a  new 
bond  to  cover  one-fifth  of  the  government  claim,  and  that  coonsel 
of  the  tntrix  has  admitted  a  willingness  that  this  should  be  done. 
We  presume  that  coansel  meant  that  the  tutrix  woold  be  wHIing  if 
the  minors  could  be  legally  secured  by  such  a  bond,  but  it  is  evident 
they  would  not.  In  the  first  place,  though  the  value  of  the  assets  of 
the  succession  has  been  brought  to  our  notice,  we  are  ignorant  ss  to 
who  the  creditors  may  be  or  to  what  amount  they  may  have  claims- 
Again,  the  court  would  not  be  authorized  to  vary  the  form  in  wtiich 
it  should  be  given  nor  the  effect  of  the  same.  A  bond  given  for  one- 
fifth  of  the  claim,  made  in  legal  form,  would  necessarily  ennre  to 
the  benefit  of  all  parties  In  Interest  and  could  not  possibly  be  limit«d 
to  the  protection  of  the  minors  alone.  The  latter,  cheretore,  vonld 
not  receive  from  such  a  bond  the  security  which  this  expressed  wQl- 
ingnesa  to  receive  must  be  held  to  have  contemplated.  The  olhtT 
heirs  have  done  nothing  which  would  estop  them  from  claiming  the 
benefit  of  any  bond  which  may  be  given,  though  they  might  noC 
themselves  have  asked  for  it.  We  think  the  judgment  of  the  court 
appealed  from  is  correct  and  it  is  hereby  affirmed. 

Reheariug  refused. 
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No.   1475. 
AiiERicAN  National  Bane  vs.  Viterbo  &  Bros. 

Two  acts  ol  salei  declared  ilmulatcij  and  fraudulent,  [d  view  ot  the  testimony  as 
to  the  relations  ot  parties,  tbe  small  nieaas  of  tbe  purchasers  relatlrely  to  the 
value  o(  the  tblngs  purGhased.  the  simultaneous  passing  by  the  vendors  of  a 
series  ot  acts  by  which  thoy  transferred  all  of  their  property  to  third  persons, 
the  suddenness  o(  the  propositions  tosell,  tlie  celerity  with  which  term'  of 
sale  were  flied  and  sales  inaite,  the  active  interest  In  the  affairs  of  the  vendees 
raanlCosted  by  the  vendors  alter  the  sales,  and  the  correspondence  of  after  oc- 

APPEAL  (tom  the  Seventeenth  Judicial  District  Court,  Parish  of 
Calcasieu.     Foumet,  J. 


The  present  anit  was  inetitnted  against  the  commercial  firm 
oF  L.  Viterbo  &  Bros.,  doing  buainess  in  Calcasieu  parish,  npon 
tbeir  promissory  note  (or  Ave  thousand  dollara.  dated  November 
2,  1S93,  payable  to  the  order  of  John  A.  Hubbard,  endorsed  by  Hub- 
bard in  blank  and  discounted  by  the  plaintiff.  With  the  maiu  demand 
was  coupled  a  prayer  for  a  writ  of  attachment  of  defendants'  property, 
the  application  for  which  was  based  npon  ttllegattons  that  plaintiffs 
▼erily  believed  that  defendants  were  about  leaving  the  State  perma- 
nently without  there  beingapossibility,  In  the  ordinary  course  of  ordi- 
nary proceedings,  of  obtaining  or  executing  judgment  against  them 
previous  to  departure,  or  Chat  they  have  left  the  State  permanently,  or 
that  they  concealed  themselves  to  avoid  being  cited  or  forced  to  an- 
swer in  this  enit,  or  that  they  have  mortgaged,  assigned  or  disposed 
of,  or  are  about  to  mortgage,  assign  or  dispose  of  their  property,  rights 
or  credits  with  intent  to  defraud  their  creditors,  or  to  give  an  unfair 
preference  to  some  of  them,  or  they  have  converted  or  are  about  to 
convert  their  property  into  money  or  evidences  of  debt  with  latent 
to  place  it  beyond  the  reach  of  Iheir  creditors. 

The  order  was  granted,  and  acting  under  it  the  sheriff  seized  a 
stock  of  goods  in  a  store  in  the  town  of  Jennings:  certain  mules, 
horses,  ngricultnral  implements  and  seed  rice  on  a  farm  which  had 
been  leased  and  cultivated  by  defendants.  The  merchandise  attached 
waa  appraised  at  three  thousand  two  hundred  and  sixty-two  dollars, 
and  the  farming  implements,  mules,  etc.,  at  six  thousand  four  hun- 
dred and  seventy-eight  dollars.  The  writ  was  executed  on  February 
8,  1894.     On  February  19,  U.  R.  Gassin  and  W.  D.  Beeves  intervened 
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(n  the  suit,  the  former  claiming  ownerabip  by  pnrchsBe  from  defend- 
antB  of  tbe  etock  of  goods,  and  the  latter  of  the  property  seized  apoD 
the  farm,  also  by  purchase  from  defendants.  Defendants  moved  to 
dissolve  the  attachment  on  various  grounds.  The  motion  was  over' 
ruled  and  the  defendants  answered,  praying  for  trial  by  jury,  and 
the  prayer  being  granted  the  issues  raised  in  the  case  were  sobse- 
quently  so  tried.  The  property  claimed  by  intervention  whs  deliv- 
ered to  tbe  claimants  on  forthcoming  bonds. 

PlaiDliffa  answered  the  interventions,  charging  simulation  andfraod 
in  the  alleged  pnrcbaeeB  of  tbe  property.  On  tbe  trial  the  jurf  ren- 
dered a  verdict  in  favor  of  tbe  plaintiffs  against  tbe  defendants  and 
in  Favor  of  the  plaintiffs  against  the  intervener  Gassin,  but  in  favor 
of  the  intervenor  Reeves  against  tbe  plaintiffs.  The  plaintiffs  ap- 
pealed from  the  judgment  in  favor  of  Reeves.  Gassin  appealed 
from  the  judgment  against  him  c.n  hia  Intervention.  The  defendanls 
did  not  appeal. 

A.  P.  Pujol  and  W.  B.  Spencer  Attorneys  for  Plaintiff,  Appellant. 


Moise  (fc  Cahn  and  W.  F.  Schwing  Attorneys  for  Intervenors,  Gas- 
sin, Appellant,  and  Reeves,  Appellee. 


The  opinion  of  tbe  court  was  delivered  by 

NicHOLLs,  C.  J.  The  law  governing  the  case  is  simple,  and  the 
attention  and  efforts  of  counsel  of  the  different  parties  have  been 
principally  directed  to  the  facta. 

Viterbo  &  Bros.,  the  defendants,  were  largely  engaged  in  the  rice 
business — partly  as  planters,  partly  as  purchasers,  and  partly  in  con- 
nection with  tbe  house  of  John  A.  Hubbard,  a  large  rice  dealer  in 
the  city  of  New  Orleans.  Their  relations  with  Hubbard  were  sncb 
that  financial  ruin  to  him  meant  ruin  to  them.  Their  close  inter- 
course with  this  Arm  brought  them  to  a  knowledge  in  advance  of 
the  general  public  that  it  was  on  tbe  eve  of  failure,  and  they  at 
at  once  set  to  work  to  prepare  themselves  against  the  coming  storm. 
They  accordingly,  by  a  series  of  transactions  closely  following  eacb 
other  in  date,  and  just  prior  to  the   announced   failure  of  Habbard 
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which  followed,  transferred  all  their  property  to  different  parties 
DDder  acts  purporting  to  be  acts  o(  sole.  The  transferees  were  all 
intimate  friends  of,  and  one  of  them  a  connection,  by  marriage,  with 
the  vendors.  Qassin  had  been  the  overseer  of  the  Viterbos  for  sev- 
eral years,  and  Reeves  was  the  father-in-law  of  one  of  the  partners. 
Both  of  these  vendees  claim  to  hare  been  utterly  ignorant  and  nn- 
Bngpicious  of  any  good  reason  why  the  defendants,  who,  according 
to  the  theory  of  the  caaasof  the  tvo  intervenors,  were  In  well-to-do, 
prosperous  circumstances,  should  so  suddenly  and  In  the  conree  of 
BO  short  a  time  dispose  of  paying  investments  and  valuable  proper- 
ties; and  both  seem  to  have  come  to  terms  of  sale  with  a  celerity 
not  nsnal  to  men  with  the  small  means,  which  the  testimony  indicates 
them  to  have  bad,  and  with  a  conQdence  as  to  the  precise  objects 
boaght,  existing  at  the  moment  of  the  sales,  and  the  valae  of  the 
same,  rarely  found  in  ordinary  business  transactions. 

In  the  brief  of  the  Intervenors  it  is  said,  "  While  it  is  clear  that 
Viterbo  &  Bros,  were  perpetrating  a  legal  fraud  upon  their  creditors, 
still  their  Intent,  purpose,  motive,  and  the  fraudulent  act  are  not 
binding  npon  either  Qassin  or  Reeves,  unless  they  were  cognizant  of 
or  parties  to  it."  We  think  the  evidence  in  the  case  brings  it,  as 
against  Oassin  and  Reeves,  within  this  stated  requirement.  We  are 
satisfied  those  parties  were  aware  of  what  the  defendants  were  at- 
tempting to  do,  and  gave  them  their  aid  and  assistance  to  effect  that 
parpose.  We  are  of  the  opinion  that  the  two  acts  of  sale  are  pnre 
simnlations. 

Leon  Viterbo  announced  to  one  of  the  witnesses  several  days  be- 
fore the  acts  were  passed  that  he  intended  to  do  precisely  what  was 
done  afterward,  naming  to  him  the  very  parties,  but  expressing 
soaie  want  of  confidence  as  to  whether  Reeves  was  reliable  and 
could  he  trusted. 

The  connection  ol  Gassin  with  the  pretended  sale  of  the  rice  to 
him  by  Viterbo  &  Bros.,  which  was  disposed  of  by  Ernst  &  Co.,  and  bia 
ignoranceof  what  transpired  subsequently  to  his  pretended  pnrchaseB, 
with  respect  to  the  things  purchased,  unmistakably  show  the  want 
of  reality  In  this  whole  transaction  with  him,  and  his  thorough 
knowlege  of  the  whole  sitnation  of  the  parties.  We  think  it  would 
serve  n-i  good  purpose  to  go  into  details  of  testimony  to  show  upon 
what  our  conclusions  in  this  case  rest.  The  relations  of  the  parties 
to  each  other;  the  small  means  of  the  purchasers  relatively  to  the 
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Tslae  of  ttae  things  purchased ;  the  Buddenness  of  the  proposition  to 
aell  and  the  celerity  with  which  terms  were  fixed  and  sales  made; 
the  continued  active  interest  by  the  vendors  in  the  affairs  of  the 
vendees  after  the  sales,  and  the  correspondence  of  after  occarring 
events  with  prior  announced  facts,  are  salient  teatnres  of  the  case. 
We  may  say,  also,  that  we  are  satisfied  that  Keevea  was  perfectlv 
well  informed  as  to  the  pretended  sale  made  to  Oassia  aimnltaneonslj 
with  that  made  to  himself,  and  that  it  is  impossible  for  him  to  have 
been  in  good  faith  in  the  premises,  and  we  have  qo  idea  be  wonld 
have  been  willing  to  have  really  risked  a  dollar  o(  bis  own  noder  the 
circumstances. 

The  jury  drew  a  correct  conclusion  in  respect  to  the  purported 
sale  to  Oassin,  but  it  erred  in  sastaining  the  sale  to  Reeves.  We  do 
not  see  on  what  ground  they  drew  a  distinction  between  the  two 
cases. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  sod 
decreed  that  the  verdict  of  the  jrry,  in  so  tar  as  it  was  in  favor  ol 
the  interveoor,  W.  D.  Reeves,  be  and  the  same  Is  hereby  set  mie, 
as  is  that  portion  o(  the  judgment  based  thereon,  and  it  is  nov 
ordered  that  the  demand  in  intervention  of  W.  D.  Reeves  be  and  the 
same  ia  hereby  dismissed  and  rejected  at  bis  costs. 

It  is  further  ordered,  adjudged  and  decreed  that  the  jndgmeDl  ot 
the  lower  court  dissolving  the  attachment  sued  on  and  ezecated 
against  the  property  claimed  by  W.  D.  Reeves  in  the  said  interven- 
tion be  and  the  same  is  hereby  annulled,  avoided  and  reversed,  and 
the  said  attachment  reinstated  upon  said  property,  and  the  said 
property  be  sold  in  due  coarse  of  law  to  satisfy  the  judgment. 

It  is  further  ordered  that  the  judgment  appealed  from  be  other- 
wise affirmed,  coats  of  appeal  to  he  borne  by  W.  D.  Reeves  snd  V' 
R.  OaastB. 

No.   1467. 
;       L.  Gaston  Dautekive  vs.  Opeka  House  Association  et  au. 

'  1.  If.  iu  miawur  [□  a  pctltury  actlOD,  tlio  dcfcndUDl  iiTgea  plena  of  estoppel.)"^ 
therein  liicorporaica  an  eioeptloii  o(  [lie  want  ot  proper  parties  ilefendml. 
wiiicli  plCiis  una  eseeptloiis  are  repeated  bj  Kftrrantora  when  elteci,  il  isbeiitr 
practice  t'l  refer  some  to  Ihe  merita  to  stand  a>  parts  ot  (he  answera  ol  tbt 
Kurraiiiors  when  (lli-d.  And  this  ts  purlieularly  true  whon  plaintift.  in  bis  pt- 
lition,  liaK  deiiieil  the  eiL^tecce  ol  tlie  IiK-18  on  which  the  pleas  of  estoppel  >" 
founded,  necessitating  the  adriiinistraiion  ot  proof. 


0PEL0U8AS,  JULY,  1894. 


a.  Opera  House  Aaaoclation  i-t 


1.    In  a  petitory  action  It  Is  competent  lor  tho  plalatlffto  sat  up  tbe  obialufe  nultUg 
ol  apy  aatecedent  ludiclal  proceedinga,  Willi  the  view  at  dlseinbarrasBlDx  the 
title  aoilur  vliicb  he  Hsserts  ownerslilp  ol  tbo  property,  without  formally  mak- 
ing tbe  particlpaniB  tliereln  parlleato  tbe  Bult. 
.1  clearaiatinctlon  Is  taken  Ijelvrcen  n  petitory  nnd  revocatory  action  In  Ibia 

APPEAL  from  the   Nineteenth  Judicial  District  Conrt,  Pariah  of 
Iberia.     Voorhies,  J. 

L.  O.  Hacker  and  Foster  &  Broastard  Attorneys  (or  Plaintiff  and 
Appellant. 

Walter  J.  Burke  and  Weeks  &  Weeki  Attorneys  for  Defendants 
and  Warrantors,  Appellees. 

The  opinion  of  the  court  was  delivered  by 

Wateins,  J.  The  averment  of  plaintiff's  petition  is,  that  he  ia  the 
owner  of  an  undivided  one-third  intereat  in  a  certain  deectibed  lot 
of  ground,  with  the  Improvementa  thereon,  aituated  in  the  city  of 
New  Iberia,  having  a  front  of  aixty-(oar  (64)  feet  on  tbe  southwest 
side  of  Main  street,  with  a  (lepth  ol  aboat  one  hundred  and  seventy 
(170)  feet,  bounded  northwest  or  above  by  lot  of  Mrs,  Widow  John- 
eon,  northeast  by  Main  street,  and  southwest  by  property  of  the  es- 
tate of  William  Robertson,  deceased,  or  assigns. 

That  be  acquired  the  ownership  of  said  property  by  a  donation 
inter  rivos  from  Mrs.  Joseph  Dnbuclet,  plaintiff's  great-grandmotber, 
his  brother  and  sister  owning  jointly  with  him  one-third  each,  and 
petitioner  specially  disavows  any  title  or  claim  of  ownership  thereof, 
as  having  been  derived  by  inheritance  from  hie  father  or  mother,  ot 
from  any  other  person  whomsoever,  same  having  been  illegally  dis- 
posed of  by  his  father,  B.  D.  Dauterive. 

That  he  has  never  been  divested  of  his  right,  title  and  interest,  as 
above  set  forth,  in  the  aforesaid  property;  and  "  that  all  proceed- 
ings by  which  it  is  claimed  and  pretended  he  has  been  (divested)  are 
absolutely  null  and  void  and  in  no  manner  or  sense  binding  on  him." 

That  at  the  time  it  is  claimed  he  was  divested  of  ownership  and 
possession  of  said  property,  by  reason  of  certain  illegal  acts,  he  was 
a  minor  of  tender  years,  and  that  the  attempt  to  deprive  him  of  his 
property,  as  well  as  the  manner  of  doing  same,  were  absolutely  null 
and  void  for  the  following  reasons,  viz. : 
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It  ia  tarther  averred  that  the  aforesaid  property  is  wrongfally  and 
illegally  in  the  poBBesBJon  ot  defendaat  as  owner;  and  that  its  poa- 
session  is  and  waa  ab  initio  in  bad  faith,  entitling  petitioner  to  rente 

and  revenues  at  tbe  rate  ot  five  dollars  per  month  from L879, 

until  the  final  determination  oC  this  suit. 

His  prayer  is  for  citation  and  judgment  in  conformity  to  the  fore- 
going allegations. 

In  limine  the  defendant  excepted  to  the  want  of  proper  parties 
defendant,  and  prayed  the  enit  be  dismissed;  and,  reserving  tbe 
benefit  ol  its  exceptions,  it  answers,  averring  that  it  is  the  legal  and 
bona  fide  owner  of  the  property  by  title  translative  of  property,  and 
for  a  valuable  and  adequate  consideration — setting  forth  tbe  causes 
and  circumstances  ot  sale,  and,  amongst  others,  that  tbe  price  was 
djly  paid,  and  enured  to  the  benefit  ot  the  plaintiff,  who  has,  in  this, 
and  various  other  ways,  ratified  the  same. 

Tbe  plea  ot  a  want  of  a  previons  tender  is  urged.  "Defendant 
avers  Lhat  tbe  plaintiff  is  estopped  by  word,  deed,  act  and  record 
from  claiming  the  property  in  question  in  this  suit,  all  ot  which 
estoppels  defendant  specially  sets  up  in  defence." 

He  also  pleads  the  prescription  of  one,  four,  five  and  ten  years. 

He  further  pleads  and  avers  that,  if  any  of  tbe  proceedings,  judg- 
ments and  transfers  through  which  it  claims  be  illegal  or  defective, 
and  null,  that  any  and  all  such  illegalities,  or  nullities,  are  only 
relative,  and  can  not  be  collaterally  attacked,  or  brought  into  ques- 
tion, except  by  a  direct  action. 

The  defendant  then  alleged  that  it  derived  title  from  an  associa- 
tion ot  persons,  firms  and  corporations,  composing  the  social  person 
styled  C.  W.  Oeorges  &  Co. — enumerating  them  individually  and 
severally — by  a  written  and  duly  recorded  deed  of  sale,  in  1888, 
which  contained  a  stipulation  of  full  warranty. 

It  shows  that  each  and  every  one  of  the  members  of  said  associa- 
tion are  the  warrantors  of  its  title  to  said  property,  and  that  it  de- 
sires to  call  each  of  said  persons  in  warranty,  to  defend  this  suit; 
and  that  it  is  entitled  to  have  against  each  ot  said  warrantors  the 
same  judgment  that  may  be  rendered  against  it,  as  defendant  in 
this  suit. 

There  is  then  a  demand  in  reconvention,  the  specifications  of 
which  are,  in  substance,  that  there  is  now  situated  on  said  premises 
an  opera-bouse  building,  and  all  tbe  appurtenances  thereto  belong- 
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iDg:  Bucb  as  fencing,  ontbuildingB,  walks,  pipes,  gaa-flxtiuea,  and 
other  valuable  and  permanent  improvements.  That  said  bnildinE 
contaiDB,  in  addition  to  the  opera  house  proper,  two  stores  and* 
hall,  and  that  the  cost  of  material  and  price  of  workmanship  therein 
was  thirty  tboasaad  dollars — same  having  been  erected  during  tbe 
years  1867-88. 

It  is  also  averred  that  an  annual  expenditure  ot  two  hnndred  and 
Bfty  dollars  is  necesxary  for  cnrrent  repairs,  and  that  the  bnildinp 
have  been  kept  regularly  insured  at  a  large  cost  annually,  say  three 
hnndred  and  lifty  dollars  per  annnm. 

That  it  has  also  been  put  to  a  large  expense  annually  for  taxes, 
say  ooe  hundred  and  fifty  dollars  per  annnm. 

The  averment  is  then  made  that  in  the  event  a  judgment  is  ren- 
dered in  plaintitT's  favor,  it  is  entitled  to  be  reimbursed  all  ot  ssid 
values  and  expenditures ;  and  judgment  is  prayed  in  reconveatiDn 
for  same,  and  defendant  to  be  decreed  entitled  to  retain  possesBion 
until  said  reimbursement  is  made. 

The  prayer,  in  other  respects,  is  in  conformity  to  the  foregoisg 
averments  of  the  defendant's  answer. 

VariOQB  parties  who  were  called  and  cited  in  warranty  made  ap- 
pearance for  the  sole  purpose  ot  excepting  to  the  plaintiff's  action, 
and,  in  various  forms  ot  phraseology,  excepted,  that  the  petition 
disclosed  no  cause  of  action;  that  they  urged  the  various  exceptioni 
that  are  aet  out  in  defendant's  answer;  that  the  calls  in  warranty 
disclosed  neither  cause  nor  right  of  action,  and  that  the  plaintifl  ■ 
estopped  from  asserting  title  to  the  property  by  deed,  word  and 
record. 

Some  of  them  specify  a  particular  act  as  an  estoppel  and  say  "  that 
plaintiff  Ib  more  particularly  estopped  by  the  allegations  and  aver- 
ments ot  a  certain  act  passed  before  P.  Lanrent  Renondet  on  the 
24th  of  March,  1890,  wherein  petitioner  declares  that  the  claims  no« 
set  forth  have  long  been  settled  between  himself  and  hU  father,  B. 
D.  Dauterive,  and  to  which  act  special  reference  is  made  for  more 
particularspeciHcations. 

"  And  alBo  by  his  appearance  acd  declarations  in  acts  of  sale  made 
by  hie  father,  B.  D.  Dauterive,  and  Enzelina  Landry,  on  the  17th  ol 
June,  1890;  and  to  Marie  Eateile  Rebbick,  on  the  26th  of  December, 
1889." 

Others  Bpecify  plaintiff's  acts  ot  ratification  and  acqniescence  in  the 
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Mle  of  tbe  property  to  be  his  i 
and  bis  aathorization  for  tbe  c: 
thereon  Id  bis  favor  and  that  of  1 

On  these  cnmnlated,  diverse  a 
the  cause  went  to  trial,  and  from  e 
and  dismissing  his  suit,  tbe  plaint 

It  la  manifest  tbat  this  is  a 
wherein  tbe  absolute  nullity  ot  v( 
iogs  are  averred,  in  order  to  b 
from  fnrtber  consideration. 

As  ad  juratory  to  tbis  action 
these  judicial  proceedings  were  in 
a  minor  and  unrepresented.  Tl 
manner,  recognized  or  acquiescei 
that  he  did  not  receive  any  poi 
perhaps,  the  most  striking  and  si. 
are  (I)  that  plaintiff  acquired  tltl 
Dubuclet,  his  great -grand  mot  he 
any  title  or  claim  of  ownership 
derived  by  inberitance  from  bis/ 
whomsoever." 

It  would  appear  that  tbis  ave 
with  a  view  ot  meeting  and  foree 
been  interposed. 

It  is,  further,  ot  importance  to 
ant — with  whom  alone  tbe  plaint 
on  answer  containing  the  broadC! 
demands  of  the  petition,  and  the 
of  all  the  various  exceptions  tha 
warrantors — tbe  specific  averme 
plaintiff  is  estopped  by  wor*),  d< 
the  property  in  question  in  this  s 

In  this  situation  tbe  question  o: 
mind  is  the  method  by  nhich  the. 
regated  from  the  body  ot  the  ca9< 
defendant,  at  the  instance  of  * 
therein.  Particularly  in  view  ol 
vionely  disavowed,  most  speciflt 
which  tbe  warrantors'  pleas  of  et 
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DaucerlreTd.  Opera  House  Aasoofuiloti  ct  als. 

exhibit  and  prove  the  want  ot  juriBdiction  of  the  Probate  Court  of 
LaFayette  parish  to  grant  the  order  of  eale  and  the  consequent  nul- 
lity of  Wedge's  title  to  the  land  claim."  Belard  vb.  Oebelin,  46  An. 
32G;  Bledsoe  va.  Erwin,  33  An.  618;  Walworth  tb.  Stevenson,  24  An 
253. 

So  in  the  instant  case  the  plaintiff's  reliance  is  placed  on  the  ab- 
eolnte  nullities  be  has  suggested  in  tbe  jndicial  proceedings,  which 
are  collaterally  drawn  in  question  to  ehow  that  his  property  waa  not 
alienated  according  to  the  forms  prescribed  by  law. 

The  case  relied  upon  by  the  defendant's  counsel — Heirs  of  Burney 
TB.  Ludeling,  41  An,  627 — is  not  in  point.  That  was  a  revocatory 
action,  coupled  with  an  action  of  cevendication,  and  had  for  object 
the  revocation  and  annolnient  of  divers  outstanding  mesne  convey- 
ances, which  intervened  between  tbe  plaintift'sand  defendant's  title; 
and,  in  order  to  reach  and  recover  the  property,  it  was  deemed 
necessary  that  same  should  be  set  aside.  And,  In  order  that  this 
result  be  obtained,  all  the  parties  to  the  intervening  titles  were 
deemed  and  decided  to  be  necessary  parties  to  the  suit.  And  sncb 
was  our  decision  in  that  case. 

We  are  of  opinion  that  all  necessary  p.irties  are  before  the  court, 
and  this  exception  must  be  overruled. 

We  observe  that  the  District  Judge,  in  passing  on  the  exceptions, 
rendered  judgment  "  rejecting  finally  (plaintiff's)  demand  and  claim, 
and  dismissing  (his)  suit;"  that  was  error.  The  judgment  must  be 
reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  the  exception  as  to  want  of  proper  parties  be  rejected,  and 
that  all  of  the  pleas  of  estoppel  be  referred  to  the  merits  to  stand  as 
parts  of  the  answers  of  warrantors  when  died,  and  that  the  cause  be 
reinsi  ated  and  remanded  for  trial  on  the  merits  according  to  law  and 
the  views  herein  expressed,  defendants  and  appellees  to  pay  cost  of 
appeal,  those  of  the  lower  court  to  await  final  judgment  therein. 

Rehearing  refused. 

Mr.  Justice  Breal'x,  being  a  parly  to  the  record,  is  recused. 
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Cleophab  Gombau  vs.  Gottlieb  Miller,  Mary  J.  Fisher,  Thcbd 
Opponent. 

1.  An  orderoE  appeal  may  be  taken  at  an;  time  nrilhlii  one  year,  to  becampDicJ 
Irom  tlie  day  on  wbli-b  flnat  JudKuient  Is  rendered,  but  tbc  appellenimuBiei'' 
the  traaaerlpt  In  tbo  court  o[  appeal  on  Ibe  return  <la;  ot  lUe  appeal. 

t.  Tbe  surTlvIng  widow  In  neceasitoua  circunistancea  may  urxe  her  ftHtsfatt 
claim  for  one  tbouHand  dollars  by  way  of  thiril  oppoaiilon  to  eiecutorj  pra 
ceedlnKs  by  one  of  her  deceosed  busband'a  apeclul  uiortgage  crulllors-tlit 
Uenlh  baTlnnaupcrvened  pending  tbe  sale  of  tbe  property. 


not  founil  any  rlghta  In  hia  favor,  and  can  not  enclude  the  aaietllon  u(  b*:' 
rlBlita  afterward. 
&.     Tlic  waiver  or  rcuuuolailou  of  n  hoiuGalead  olalm.  It  being  a  proriaion  o(  !j' 
in  favor  of  tbe  dealllule.  Ix  against  publlo  policy. 

APPEAL   from   the    Eleventh  Judicial   District  Court,  Parish  ot 
Acadia.     Chappuis,  J.  ad  hoc. 

H.  L.  GarUmd  for  the  Succession  of  Comeau,  Appellant. 

Edw.  L.   Wellt  for  Third  Opponent,  Appellee. 

On  Motion  to  Dismiss  Appeal. 

The  opinion  of  tbe  court  was  delivered  by 

Watkins,  J.  Tbe  ground  ot  appellee's  motion  is,  that  appellant  has 
been  guilty  ot  Inches  in  bringing  up  the  appeal,  not  having  filed  il"* 
transcript  ot  appeal  in  this  court  within  one  year  next  ancceediog tbe 
signing  ot  the  judgment  appealed  from.  Hence  her  averment  is  tbai 
the  plaintiffs  right  ot  appeal  lapsed.  The  record  shovs  that  tt)« 
judgment  was  signed  on  the  16th  of  June,  1893,  and  that  the  m"' 
script  was  filed  in  this  court  on  tbe  3d  ot  July,  1894— more  ihi" 
twelve  months  intervening  between  those  two  dates. 

But  in  this  case  tbe  judgment  of  the  District  Court  did  not  become 
final  until  the  date  ot  the  adjournment  of  tbe  term  on  tbe  26tb  of 
June,  1893,  and  the  appeal  was  taken  by  petition  and  citation,  ilif 
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ComeauTS  Miller, 

judge's  order  having;  been  granted  on  tbe  8d  of  July,  1898,  making 
the  &ppea)  returnable  to  this  oonrt  on  the  first  Monday  ot  July,  1894, 
and  the  service  of  the  citation  of  appeal  having  been  made  on  the 
4th  day  ot  May,  1894.  It  was  permisBibte  (or  the  court  to  fix  the 
return  day  as  he  did  (C.  P.  583) ;  and  the  order  of  appeal  having 
been  panted  witbio  one  year,  "computed  from  tbe  day  on  which 
final  judgment  was  rendered  "  (C.  P.  593),  it  was  timely. 

These  rales  do  not,  however,  appertain  to  the  mode  or  time  of 
lodging  the  transcript  of  appeal  in  this  court,  (or  the  rule  ot  law  iB 
that  "the  appellant  must  return  the  said  petition  of  appeal  and  the 
trangeript  of  the  proceedings  into  tke  court  of  appeal  on  tbe  return 
day  thereof."     C.  P.  587. 

The  appellant  has  complied  with  the  law  in  bringing  up  and  filing 
the  transcript.  There  is,  therefore,  no  merit  In  the  defendants'  motion 
audit  is  denied. 

On  the  Merits. 

Plaintiff's  counsel  state  her  claim  thus: 

Cleopbas  Comean,  the  mortgage  creditor  of  Oottlieb  Miller,  insti- 
tuted executory  proceedings  against  the  property  mortgaged,  and 
during  the  pendency  of  those  proceedings  and  before  sale  the  debtor 
died.  Thereafter  the  widow  ot  deceased  was  made  a  party  thereto, 
and  the  sale  proceedings  continued  against  her. 

On  the  day  of  sale  the  widow  filed  a  third  opposition  claiming  a 
privilege  superior  in  rank  to  that  of  the  seizing  creditor,  securing  her 
claim  for  one  thousand  doUarsas  the  surviving  widow  of  the  deceased, 
in  necessitous  circumstances  and  entitled  to  be  paid  from  the  pro- 
ceeds of  sale,  in  preference  to  the  seizing  creditor. 

To  this  third  opposition  several  exceptions  were  filed  on  the  part  ot 
Eliza  Roy,  thj  surviving  widow  ot  Comeau — who  bad  in  the  mean- 
while departed  this  life — (1)  no  cause  ot  action  against  the  proceeds 
of  sate  in  tbe  sheriff's  hands;  (2)  that  third  opponent  has  disposed 
of  her  rights,  as  widow  in  necessitous  circumstances,  by  a  formal 
written  act,  ot  date  December  2^,  1891,  and  same  is  a  complete  bar 
to  her  recovery  thereof ;  (3)  that  third  opponent  has,  since  the 
death  of  her  husband,  appropriated  and  disposed  of  the  effects  of 
his  estate,  and  same  constitutes  a  further  bar  to  the  assertion  ot  her 
claim. 

Contemporaneonsly  therewith  third  opponent  entered  a  special 
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plea  to  the  effect  Ibat  she  was  altogether  ignorant  ot^ny  snch  docu- 
ment ;  but  averring  that  if  any  such  paper  existed  ae  imporMd  s  le- 
linquiehment  of  her  homestead  that  same  was  execnted  and  sliced 
by  her  through  error  of  fact  and  law,  and  that  same  was  obtained  bv 
fraudulent  representations  of  Comean  to  the  effect  that  it  was  lor 
her  own  benefit,  she  being  at  the  time  completely  under  bis  inflDeoce 
and  control;  that  sbe  never  received  any  consideration  tberefor. 
and  that  same  is  null  and  void ;  and  she  prays  to  be  relieved  [rom  iu 
effects,  as  a  fraud  practised  upon  ber. 

(a)  The  record  shows  that  on  the  filing  of  the  third  opposition  an 
order  was  made  directing  the  sherifT  to  retain  in  his  hands,  ont  ol 
the  proceeds  of  the  sale  of  the  property  mortgaged,  the  sum  oi  one 
thousand  two  hundred  dollars  to  await  the  further  order  of  the  coart 
in  tbe  premises.  The  seizure  and  sale  against  which  this  opposilioD 
was  directed  was  based  on  an  ordinary  conventional  mortgage,  se- 
curing the  payment  of  a  promissory  note  of  Miller  for  the  sum  ol 
seven  hundred  dollars,  dated  June  12,  1885,  and  due  on  dsmand; 
and  a  similar  note  for  one  thousand  one  Imndredand  fifty  dollars  and 
seven  cents  dated  Octobsr  5,  1S^9,  and  dua  at  one  day  after  daie. 
Bnt  tbe  act  of  mortgage  contained  the  stipulation  of  no  vendor's  lien- 

Under  those  executory  proceedings  Comeau  became  the  adjndi- 
catee  of  tbe  mortgaged  property  on  the  19th  of  December,  1891,  and, 
under  a  written  agreement  between  him  and  third  opponent,  he  re- 
tained in  his  hands  the  one  thousand  two  hundred  dollars  specifled 
in  the  order  of  court,  instead  oF  making  a  deposit  with  tbe  shenR. 

On  the  23d  of  December,  1691 — only  a  tew  days  after  his  psrcb»s 
at  sheriff's  sale — Comeau  conveys  the  same  property  to  third  oppo- 
nent and  Miss  Mary  Fisher — "  to  each  an  undivided  one-halF"— on 
the  following  terms  and  considerations,  to-wit: 

"Mrs.  Miller  to  pay  for  her  undivided  one-halt  interest  in  said 
property  the  sum  of  one  thousand  five  hundred  and  sixty  dollars,  a 
follows,  viz. ;  The  sum  of  five  hundred  and  sixty  dollars,  payable  in 
twelve  months  from  date,  and  one  thousand  dollars  payable  in  one, 
two  and  three  years  from  date,  with  eight  per  cent.  interesUrom 
maturity,  for  which  amounts  notes  are  given  as  hereinafter  set  torlh, 
payable  to  the  vendor's  order  and  secured  as  hereinafter  provided. 
Miss  Fisher  ia  to  pay  for  her  shave  of  the  property  the  sum  o'  one 
thousand  dollars,  payable  in  one,  two  and  three  years,"  for  which  ste 
was  to  execute  her  notes  secured  by  mortgage. 
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From  the  loregoing  it  is  quite  clear  that  third  opponent's  claim 
was  good  in  law,  on  the  race  ol  the  papers,  because  the  act  of  mort- 
gage which  was  the  snbject  of  the  executory  proceedings  contained 
no  vendor's  lien,  and  her  claim  arose  at  the  death  of  her  husband 
pending  the  sale.  The  order  of  court  directing  the  retention  of 
the  sum  of  twelve  hundred  dollars  preserved  her  rights,  and  it  was 
perfectly  competent  (or  tbe  third  opponent  Co  consent  tor  the  mort- 
gage creditor  to  retain  the  fund  iu  his  bauds  pending  her  opposi- 

Sach  an  agreement  was  recently  recognized  and  ejforced  in  the 
case  of  Bourgeois  ts.  Octave  Jacobs,  45  An.  1310. 

fbj  The  agreement  of  December  23,  1691,  which  is  relied  upon  as 
showing  that  the  third  opponent  parted  with  all  of  her  rights  as 
widow  in  necessitous  circumstances,  ie  unique  and  exceptional.  It 
contaiaB  the  following  significant  recital,  viz.; 

"Whereas,  in  executory  proceedings  of  C.  Comeau  vs.  Gottlieb 
Miller,  her  deceased  husband,  she  has  filed  a  third  opposition  claim- 
ing the  widow's  homestead  of  one  thousand  dollars  in  preference  to 
all  creditors;  ■  •  *  and  whereas,  said  Comeau  has  sold  to  her 
the  undivided  one-half  of  the  property  seized  and  sold  in  said  pro- 
ceedings, for  tbe  price  and  sum  of  one  thousand  five  hundred  and 
sixty  dollars,  payable  as  above  recited ;  and  whereas,  the  price,  terms 
and  condiliooe  aforesaid  are  a  great  advantage  to  her,  in  considera- 
tion thereof  she  hereby  agrees  and  consents  to  assign,  and  by  these 
presents  does  transfer  and  assign  to  said  Oomeanx  any  and  all 
amounts  of  money  which  she  may  be  adjcdged  to  be  entitled  to  in 
virtue  of  her  said  third  opposition." 

Bearing  in  mind  tbe  fact  that  Comeau  conveyed  to  Miss  Mary 
Fisher  one-half  interest  in  the  land  for  the  price  of  one  thousand 
dollars,  and  to  third  opponent  the  other  half  interest  for  tbe  sum  of 
one  thousand  five  hundred  and  sixty  dollars,  it  is  difficult  to  appre- 
ciate "  the  great  advantage  "  for  which  she  agreed,  on  the  self-same 
day,  to  assign  to  Comeau  her  right  to  the  one  thousand  dollars  actu- 
ally in  his  hands.  Or,  iu  other  words,  the  third  opponent  having 
already  paid,  in  notes,  five  hundred  and  sixty  dollars  more  than  her 
sister,  (or  exactly  tbe  same  quantity  of  land,  she  was  so  much  fa- 
vored by  the  operation  that  she  voluntarily  consented  to  relinquish 
one  thousand  dollars  more.  At  that  rate,  the  third  opponent  actually 
paid  two  thousand   five  hundred  and  sixty  dollars,  as  against  Uiss 
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Fisher's  payment  of  one  thoneand  dollare.  And  in  order  to  demon- 
strate that  the  one  thonsand  five  hundred  and  sixty  doUatB  vae  a 
real  and  actaal  consideration  for  the  land,  the  record  attests  tint 
scarcely  had  one  twelvemontii  rolled  by  when  the  execotjii  of 
Oomean's  estate  obtained  an  order  of  seizure  and  sale  on  tb«  t«o 
notes  first  maturing  and  sent  her  hall  Interest  to  sale.  We  sre  tbas 
enabled  to  see  and  appreciate  "  the  great  advantage  "  Mrs-  Millc' 
enjoyed  in  this  transaction. 

It  is  perfectly  apparent  that  she  did  not  receive  one  dollar  in  tlie 
way  of  consideration  for  the  valuable  right  she  apparently  assigned 
to  Comean. 

In  treating  of  this  question  the  District  Jodge  says: 

"  The  evidence  satisfies  the  court  that  the  plaintiff" — i.e  ,  the  third 
opponent — "  althoagh  a  woman  of  ordinary  intelligence,  had  unlim- 
ited confiilence  in  Comeau,  who  possessed  over  her  an  inflaeoce 
which  was  calculated  to  cause  ber  to  abandon  any  and  all  righU 
which  she  might  have  at  his  simple  bidding,  or  upon  his  represenis- 
tlon  that  snch  a  course  was  the  best.  The  plaintiff  swears  that  for 
many  years  neither  she  nor  her  husband  conducted  any  buBioess 
transaction  or  venture  without  the  advice  and  counsel  of  ComeaO' 
That  prior  to  the  sate  of  Points  Auz  Loupe  Springs  property,  and 
since,  Comeau  always  promised  her  that  he  would  see  to  it  thai  tier 
claim  for  one  thousand  dollars,  as  widow  in  necessitous  circum- 
stances, should  be  secured  to  her,  and  that  she  relied,  implicitK- 
upon  his  statements.  That,  at  first,  she  had  no  attorney,  becsoe^ 
Comeau  told  bet  that  she  did  not  need  one^that  be  and  hisattoroevs 
would  attend  to  the  matter  for  her. 

"  The  court  is  also  satisfied  that  the  plaintiff  never  appreciate'^ 
the  effect  of  the  act  of  rennnciation  of  December,  1893,  and  that  she 
signed  the  same  upon  the  representations  and  promises  made  to  her 
by  Comeau. 

"  But  admitting  that  this  renunciation  was  executed  by  Mrs.  ^ti'' 
ler,  of  her  own  free  will  and  accord,  and  that  sbe  thoroughly  under- 
stood its  import,  it  is  evident  that  it  was  made  without  coneider- 
ation.  She  swears  absolutely  that  she  never  received  anything  tor 
her  signature." 

For  these  reasons,  amongst  others,  the  District  Judge  overruled 
this  exception,  and  our  examination  of  the  evidence  has  ted  oi 
to  the  same  conclusion. 
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Comeiu  TB.  Millar. 


Nor  1b  this  the  tni«  theory  o(  the  case  In  point  of  /not,  bat  it  1b 
«qiu]l7  trae  in  point  of  lato;  for  this  conrt  recently  decided  that 
"  the  widow's  and  minor's  portion,  nnder  Act  March  17;  1B62,  Is  a 
provMon  for  the  destitute  and  eun  tiot  be  waived  in  favor  of  a  cred- 
itor," eUs.    SoccessloD  ot  Waddell,  44  An.  361. 

Soch  a  waiver  or  renunciation  on  the  part  of  a  destitute  widow  can 
not  be  readily  presnmed,  and  It  is  manifestly  against  pnbUc  policy. 

(e)  With  regard  to  the  third  exception  we  deem  It  sufficient  to  say 
that  if  the  third  opponent  has  appropriated  and  osed  any  portion  ot 
the  effects  of  the  community  since  her  husband's  death,  that  does 
not  have  the  effect  of  an  estoppel  against  her  entire  claim,  but  the 
ralne  of  such  effects  will  be  ascertained  and  credited  i^falnst  her  on 
Mttiement. 

All  of  the  defendant's  exceptions  bavluf;  been  overruled,  he  filed 
■n  answer  pleading  a  general  denial,  accompanied  by  the  following 
special  defences,  viz. : 

1.  That  as  Comeau  is  a  creditor  possessing  the  security  of  a  ven- 
dor's lien,  he  is  entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  by  preference. 

2.  That  third  opponent's  indebtedness  to  the  estate  of  Hiller 
amounts  to  one  thousand  five  hundred  and  sixty  dollars  for  the  price 
of  land  sold  to  ber,  and  she  should  be  made  to  pay  that  amount  be- 
fore receiving  any  part  of  the  one  thousand  dollars  held  In  reserve 
unaer  the  order  of  the  court. 

As  has  already  been  shown  neither  of  these  defences  are  good) 
first,  becanse  the  mortgage  nnder  which  the  Jlrat  executory  proceed- 
lugs  sent  the  land  to  sale  contained  no  vendor's  lien,  and  the  sec- 
ond was  predicated  on  a  conventional  sale  made  to  third  opponent 
and  Mrs.  Fisher,  long  tabaeqaent  to  the  death  of  ber  husband  and 
the  acquisition  of  her  right  to  a  homestead. 

And,  In  addition  to  this,  the  execntrix  of  Oomean  became  the  ad- 
judicatee  under  the  second  seizure  and  sale,  and  the  price  yielded 
thereby  was  very  nearly  sufficient  to  discharge  all  the  notes  of  the 
third  opponent. 

In  summing  np  the  evidence  on  the  merits  of  the  case  the  District 
Judge  found  that  the  "  evideice  shows  conclusively  that  at  tbe  time 
of  tbe  death  of  third  opponent's  husband  (sbe)  was  in  necessitous 
circumstances,  and  that  beyond  the  judgment  obtained  against  her 
husband  by  Black  for  the  recovery  of  the  purchase  price  of  furDlture^ 
84 
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Certaiiilj  the  two  transactitms  conld  not  aod  did  coexist. 
Hie  datwa,  if  maintained,  settled  the  original  notes  and  mortgage. 
It  the  sale  of  Comeati  to  Miller,  containing  the  vendor's  lien,  is 
maintained,  the  oiiginal  notes  and  mort^it^e  have  no  existence.  Bnt 
il  the  ori^nal  notes  and  mortgage  still  exist,  and  are  enforceable, 
the  dation  and  eubseqaent  sale  most  have  passed  on',  of  existence. 
Bat  the  estate  of  Oomean,  having  obtained  executory  process  on  the 
oH^nal  notes  and  mortgage,  and  sent  the  property  to  sale  there- 
ander,  and  become  the  adjndicatee,  is  conclneively  presmned  to  have 
abandoned  the  dation  and  sale  thereunder  to  Miller. 

While  these  execntory  proceedings  were  In  progress — possibly  on 
the  very  day  of  sale — Mrs.  Miller  set  up  her  homestead  privilege, 
tanking  the  Oomeau  mortgage.  In  this  emergency,  cla  m  is  made 
noder  the  dation  of  Miller  to  Comeaa,  and  the  sale  on  the  same 
day  from  Comeau  to  Miller— the  latter  containing  a  vendor's  Uen — 
notwithstanding  the  pirevious  abandonment  of  it. 

It  is  impossible  to  conceive  in  what  way  the  vendor's  lien  in  the 
lait  act  to  Miller  can  be  imported  into  the  ftnt  act,  on  which  t^.e 
seizure  and  sale  opposed  was  predicated.  To  do  this  would  be 
to  (pve  effect  to  the  two  series  of  notes  of  Miller,  and  enforce 
(wo  special  mortgages,  of  wholly  different  dates  and  tenor,  under  a 
tingle  order  of  seizure,  in  which  the  latter  is  not  mentioned;  and  in 
Bpite  of  the  fact  that  Oomeau  surrendered  the  first  notes  to  Miller, 
as  the  consideration  of  the  dation,  and  sold  the  property  to  Miller  in 
consideration  of  the  last  ones. 

It  was  on  this  theory  that  we  did  not  treat  this  question  in 
oar  original  opinion,  and  considering  that  Adler's  claim  against 
Miller  was  ranked  by  the  homestead  claim  subsequently  arisen,  it 
was  equally  unnecessary  that  it  should  be  discusaed. 

{b}  y^e  have  noticed  the  argument  of  Comeau's  couneel  in  respect 
to  Mrs.  Miller's  claim  only  bearing  a  general  privilege.  But  that 
does  not  seem  important,  in  view  of  the  fact  that  its  rank  is  superior 
to  all  others,  except  the  vendor's  lien,  and  the  expenses  of  selling 
the  property.  Under  the  circumBtances  of  this  case,  we  are  of 
opinion  that  the  widow  in  necessitous  circumetances  can  not  be 
turned  around  to  another  action,  or  to  some  other  possible  source, 
for  satisfaction  of  her  demands.  It  was  clearly  the  right  of  Comeau 
to  have  provoked  an  administration  of  the  succession  of  Miller,  and 
thus  produced  a  ooncursus  for  the  benefit  of  all  concerned.     This, 
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Mrs.  Miller  coald  not  have  done  effectnall)',  because  she  conld  not 
have  prevented  the  executory  proceedings  of  Oomeao,  and  vonld 
have  been  driven  to  an  opposition  at  last  in  order  to  recover 
the  proceeds  of  sale,  jnst  as  she  iias  done.     Qui  bonot 

(o)  We  have  alM>  given  dne  attention  to  the  argnment  of  Comeu's 
connsel,  to  the  effect  that  the  widow  should  have  demanded  pi;- 
ment  of  the  hein  ol  the  deceased.  Under  the  evidence  in  tlie 
record  this  would  have  been  an  idle  ceremony,  and  totally  nnavail- 
Ing.  Miller  died  utterly  insolvent,  and  there  is  no  proof  that  be  krt 
any  heiis  at  his  death.  Certainly  there  were  none  who  have  hu- 
arded  the  conseqnences  of  a  simple  and  unoondiflonal  acceptance  of 
bis  insolvent  estate.  Consequently  there  were  no  heirs  on  whom  Bte 
jcould  have  called. 

We  are  of  opinion  that  the  case  has  been  correctlf  decided. 

Rehearing  refused. 


State  of  Louisiana  va.  E.  R.  Taylob. 

Tbe  detuDdaot  vas  iDdloled  tor  foritery. 

He  ligoed  the  names  ol  a  number  o[  drawei-a  to  a  note,  and  signed  an  addi*^*  i^ 

the  note  that  tie  waa  their  authoriied  agent. 
In  a  prosecution  tor  torgery  the  detendant  can  not  be  oonTloled  ot  hajriag  tilwlT 

aesumed  to  aoC  aa  aseut. 
The  loBtrument  appears  on  its  face  to  lia^e  been  executed  by  an  autborlied  tga!, 

the  defendant;  an  apparent  agent  1b  not  guilty  of  forgery  though  he  hsdno"' 

thority  In  taot. 

APPEAL  from  the  Tenth  Jndlcial  District  Court,  Parish  ot  Nitclii- 
toches.     AndrewB,  J. 


Phanor  Breazeale,  District  Attorney,  for  the  State,  Appellant. 

Fierion  &  Porter  Attorneys  for  Defendant  and  Appellee. 

The  opinion  ot  the  court  was  delivered  by 

Breaux,  J.     The  defendant  was  indicted  for  forgery.    Tbe  net* 
he  is  charged  with  having  lorged  reads: 
"♦69.88.    On  or  by  the  IBth  day  of  November  next,  we,  or  either 
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of  08,  promise  to  p^y  J.  F.  Beadhiner,  or  beftKr,  tbo  stim  of  alxty- 
nine  dollars  and  thirty-eight  cents  for  valae  received  of  him,  bear- 
ing eiKbt  per  cent,  from  date  till  paid. 

"This,  Febraary  8,  1890:  Henry  Weber,  Boston  Thomas,  Adol- 
pbos  Taylor,  Mason  Ray,  HatBeavers,  Jr.,  Hat  Beavers,  Sr.,  Ander- 
son Forley,  Joe  Forley,  Jr.,  E.  B.  Taylor,  J.  E.  Weaver. 

"I  was  anthorlzed  to  sign  the  above  aames.  I  secured  the  order. 
"E.  B.  Taylor." 

He  moved  to  quash  the  indictment,  on  the  ground  that  the  facts 
chained  d.-t  not  constitate  tbe  crime  of  torgety. 

This  moUon  was  sastained  by  the  District  Court. 

From  the  order  qnashing  the  ladictment  the  State  appealed. 

Without  brief  or  oral  argament  the  appeal  was  submitted  for  de- 

The  defendant  la  charged  with  having  made  an  Instrument  pur- 
porting to  be  a  note  signed  by  a  number  of  persons. 

The  tacts,  as  charged,  are  that  he  executed  an  instrumeDt  pur- 
porting on  Ita  face  to  be  ezecnted  by  him  as  agent. 

Atsamlng  that  tbe  facts  are  correctly  charged,  forgery  Is  not  the 
crime  the  defendant  baa  committed. 

Forgery  is  defined  as  the  making  or  altering  of  a  writing  ao  as  to 
make  the  alteration  purport  to  be  the  act  of  another  person. 

This  definition  does  not  embrace  themakingof  a  note  per  procura- 
tion of  the  party  whom  he  intends  to  represent.  The  false  assump- 
tion of  authority  is  not  the  forgery  denounced  by  the  statute,  and  by 
falsely  assuming  to  act  as  agent  the  maker  of  the  Instrument  does 
not  make  tbe  alteration  purport  to  be  the  act  of  another.  It  la  his 
own  unauthorized  and  wrongful  act,  and  not  the  fraudulent  falsifying 
of  another's  name,  aa  In  forgery. 

It  waa  not  a  false  making  ot  another's  signature.  It  did  not  pur- 
port to  he  the  signatures  of  the  drawers  personally,  but  their  signa- 
tures as  written  by  the  defendant  acting  as  an  agent. 

He  did  not  personate  others  and  fraudulently  write  their  names, 
but  stated  on  tbe  face  of  the  instrnmenb  that  he  was  an  authorized 
agent. 

This  did  not  constitute  forgery,  though  he  may  have  had  no  au- 
thority in  fact. 

The  agency  expressed  takes  the  instrument  out  of  the  category  of 
false  making  In  the  sense  of  forgery. 
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Ux.  Wharton,  In  bia  works  on  Criminal  Law,  Vol.  1,  p.  606, 8th  Bd,, 
Bays:  "  That  to  sign  the  namo  of  another,  wfthont  autbority,  ia 
foi^ry  when  slmilltade  is  attempted." 

There  was  no  attempt  made  to  imitate  the  siipiatnreB  of  the  dnv- 
ere  or  to  impose  by  attempting  to  create  the  impression  Uiat  the; 
had  signed.  To  constitnte  tiie  offence  there  must  be  some  attempt 
made  to  Imitate  a  genoine  Instmmeut  and  the  writing  falsely  ma4« 
most  purport  to  be  the  writing  of  another. 

These  elements  of  forgery  are  not  proved  by  the  instmment  copied 
in  the  indictment. 

From  Archbold's,  Vol.  11,  p.  819,  we  qaote  as  pertinent: 

"If  a  man  draw,  accept  or  endorse  a  bill  of  exchange  in  the  name 
ot  another,  without  his  authority,  it  is  forgery.  Bnt  if  be  si^  it 
with  his  own  name  per  procuration  of  the  party  whom  he  intendi  to 
represent,  it  is  no  forgery;  it  is  no  false  making  of  the  instnunent, 
bnt  merely  a  false  aaenmption  o(  anthorlty." 

Mr.  Bishop,  in  bis  Criminal  Law,  Vol.  2,  p.  582,  is  equally  clear  ud 
positive  that  "endorsing  a  bill  ot  exchange,  under  a  false  asBumpLioii 
of  authority  to  indorse  it  per  procuration  Is  not  forgery,  there  being 
no  false  making." 

The  crime  charged  was  false  making  and  forgery. 

The  facts  upon  which  the  charge  ts  based  do  not  support  the  in' 
dictment. 

In  fine,  we  are  peranaded,  after  an  examination  of  a  number  of  »>■ 
thorities,  that  an  Instmment  which  shows  on  its  face  that  the  person 
aigned  as  agent  ot  the  drawer  of  a  note  can  not  be  the  subject  of 
forgery. 

The  act  bas  not  one  of  the  essentials  of  the  crime  of  forger;'—* 
false  writing  of  an  instmment  apparently  genuine. 

The  falsehood,  it  there  is  falsehood,  is  in  the  i^enoy,  in  omiewons 
to  act  as  agent  and  not  in  forging  an  instrument. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgmeDt 
appealed  from  quashing  the  indictment  be  afOrmed. 


No.  1472. 
Joseph  Bloch  vs.  Hib  OBBDiroBfi. 
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Bloeh  TB.  Creditor!. 


prciniDKbly  wu  (ouud  for  dBtaadB.nt  alter  baviag  oonsldered  plainltfli'  de- 
mand, the  cage  will  not  be  remanded  b;  (bfiooart,  who  will  render  Bucb  Juds- 
ment  u  should  have  been  rendered  b;  the  Jury. 

Tbe  plaintiffs,  tbird  peraon*,  and  bolderaola  draft  before  maturity,  are  not  bound 
bj  the  acta  ot  their  transterrori  after  the  transfer. 

Tbe  intent  to  defraud  must  be  establlabed  to  Justify  an  altaohment. 

Tbe  altaobment  was  not  actuated  by  malice.    Only  actual  damages  are  allowed. 

The  rule  to  annnl  the  respite  [s  dismissed,  reserving  to  the  plalDtltl  bis  rights  In 
further  proceedings  to  be  iuacltuted  under  the  Judgment. 

Defeudant'a  reoonveutlonal  demand  being  oOeet  by  tbe  main  action,  and  a  Judg- 
meat  recovered  by  plaintiff  lor  a  balance  proved ;  Judgment  includes  eoala. 

A  PPEAL  from  the  Thirteenth  Jadicial  District  Court,  Fftrisb  ot  St. 
^    Landry.     Perrault,  J. 

Tho».  H.  LewU  and  EsHlette  &  Dupre  Attorneys  for  PlalntlffB  and 
Appellants. 

B.  L.  Oarlmtd,  C.  F.  Oarland  and  Kenneth  BailHo  Attorneys  for 
Defendants  and  Appellees. 

The  opinion  of  the  court  was  delivered  by 

BBEAtiz,  J.  The  St.  Lonis  National  Bank,  a  creditor  of  the  defend- 
ant, sned  him  on  7th  March,  1890,  for  the  sum  of  twelve  hundred 
and  seventeeo  dollars  and  ninety-seven  cents  and  interest. 

As  a  basis  (or  a  writ  of  attachment  the  plaintiff  bank  alleged  that 
tbe  defendant  had  suspended  payment  and  was  in  failing  clrcnm- 
stances;  that  he  continued  from  day  to  day  to  sell  his  goods  for  cash 
and  to  collect  amounts  due  bim,  to  place  it  beyond  the  reach  of  his 
creditors;  that  in  order  to  gain  time  and  deceive  his  creditors  ha 
issued  a  clrcolar  to  them,  exa^eratlng  tbe  quantity  and  value  of 
his  assets,  and  asking  for  an  extension  within  which  to  pay,  well 
knowing  that  it  was  impossible  for  him  to  pay  with  his  visible  assets,' 
and  that  he  was  aware  that  the  delay  would  not  be  granted  because 
be  made  his  pr<q>osition  conditional  upon  the  unanimous  acceptanc» 
by  all  ot  bin  credlton,  a  remote  contingency,  creating  tbe  belief  that 
bis  circular  was  a  mere  subterfuge  to  stand  off  bis  creditors  while 
he  was  turning  bis  goods  Into  cash  in  order  to  defraud  them. 

The  plaintiff  farther  alleged  that  the  defendant  had  failed  to  all 
intents  and  purposes,  and  would  have  made  a  cession  of  his  prop- 
erty  if  be  bad  intended  dealing  fairly;  that  he  bad  failed  several 
times  and  settled  bis  liability  at  heavy  discount. 
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In  blB  answer  the  defendant  claimed  to  have  eettled  hit  indebted- 
ncM  by  giving  a  draft  to  ttie  plaintiff  in  aatiafaction  of  tbe  draft  tba 
plaintiff  held. 

With  reference  to  the  attachment,  he  denied  the  trath  of  plaintiff'i 
allegations;  he  also  denied  his  alleged  insolvency,  thongh  admitting 
temporary  embarrassment,  and  specially  alleged  that  since  Janoarj, 
1890,  he  had  been  negotiating  with  his  creditors  (or  an  extension  at 
time,  andhadsecnred  the  consent  of  oyer  three-fonrths  In  nomber  and 
amonnt,  to  snch  extension ;  he  specially  denied  mailing  nae  of  lucb 
delay  to  defrand  his  creditors,  or  having  made  false  or  tmtair  ataU- 
ments  to  them,  and  averred  that  be  had  condncted  bis  boaineu  Id 
tbe  nsnal  manner,  savlog  that  be  suspended  payments  temponiilf 
while  waiting  the  answer  of  bis  creditors  to  his  application  tor  ex- 
tension. 

He  charges  that  the  attacbment  was  wanton,  malicious,  and  with- 
out probable  cause,  and  reconvenes  for  damages  in  the  Bum  oF 
thirty-  nine  thoosand  and  thirty-seven  dollars  and  forty-one  cents. 

Subsequently  the  defendant,  Bloch,  obtained  a  respite  of  one,  two 
and  three  years. 

His  schedule  of  assets  and  liabilities,  npon  which  he  obtj^ned  tbe 
respite,  was  filed  June  16,  1890. 

The  plaintiff,  in  the  respite  proceedings,  required  of  the  detendsnt, 
Bloch,  the  execution  of  a  bond  and  security  for  its  claim. 

The  bond  having  been  executed  and  instalment  matured,  tbe 
plaintiff  sued  oDt  a  rule  npon  the  defendant  to  show  canse  why  tbe 
respite  shonld  not  he  set  aside  and  annnlled,  because  of  the  non- 
payment of  the  bond. 

In  this  answer,  to  this  rnle,  tbe  defendant  denies  Ue  indebtedn«si 
and  avers  that  tbe  plaintiff  bank  owes  blm  a  large  sum,  tor  which 
he  had  instltnted  salt. 

On  his  motion  the  two  suits,  the  respite  proceedings  and  tbe  ioit 
of  the  plaintiff  bank,  against  him,  were  consolidated. 

The  caae  was  tried  by  jury.  They  returned  a  verdict  for  the  de- 
fendant for  seven  thousand  dollars.  Tbe  plaintiff  appeals.  It  is  in 
place  to  state  that,  preliminarily,  before  this  court,  tbe  pUiot^ 
bank  complains  of  the  form  of  tbe  verdict  and  judgment  and  siki 
that  the  case  be  remanded  for  another  trial  for  tbe  reason  that  tba 
verdict  is  not  responsive  to  the  pleadings,  not  having  passed  upon 
the  merits.    Plaintiff  invokes  the  article  of  the  Code  of  Practice  tn 
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which  it  }b  l^d  down  that  the  jnry  shoald  pass,  at  one  and  the  same 
time,  npon  the  main  and  re  conventional  d  em  an  da. 

The  jar;  haa  not  in  terms  rejected  plaintifl'B  demand. 

Either  they  rejected  plaintifF's  demand  entirely,  or  they  compen- 
sated the  two  claims  and  rendered  judgment  for  tbe  balance  they 
foand  dne  to  the  defendant. 

Thia  qaestion  was  conBidered  in  Miller,  Lyon  &  Go.  ve.  Cepppl  et 
al.,  89  An.  882,  and  tbe  conrt  held  that,  being  in  poBBeSBion  of  all  the 
facta  and  evidence  necessary  to  pronounce  judgment  in  the  case.  It 
wonld  proceed  to  render  snch  judgment  as  should  have  been  ren- 
dered in  the  conrt  below,  regArdless  of  tbe  detective  verdict. 

Tbe  same  principle  was  laid  down  recently  in  State  of  Lonlaiana 
vs.  Gannon,  Sheriff,  44  Ad.  734. 

The  verdict  of  the  jory  expresses  a  balance  dne,  and,  from  the 
coDclnsion  reached,  it  was  useless  for  them  to  pass  npon  tbe  appli- 
cation to  annul  and  set  aside  tbe  respite. 

Manifestly  the  jnry  fonnd  that  there  was  no  gronnd  to  annul  and 
set  it  aside,  the  order  of  respite  having  determined  that  the  plaintiff 
was  not  entitled  to  anything,  and  therefore  without  concern  in  the 
respite  proceedings,  not  being,  from  their  point  of  view,  entitled  to 
anything. 

Tbla  conclusion  brings  us  to  the  consideration  of  plaintiff's  claim; 
ae  it  was  never  seriously  disputed  by  the  defendant,  and  is  supported 
by  the  evidence,  it  must  be  pronounced  dne. 

Without  denying  the  indebtedness,  the  defendant  urged  that 
it  bad  changed  form  and  secured  him  some  delay  for  payment. 

This  draft  was  drawn  by  the  Freeman  Wire  and  Iron  Company,  of 
8t.  I^nis,  npon  defendant  Bloch,  aud  it  was  by  him  accepted. 

At  maturity  it  was  sent  to  Opelousas  tor  collection.  The  acceptor, 
the  defendant  contends,  settled  this  lodebtednoss  by  ^vlng  another 
draft  in  payment  in  accordance  with  an  agreement  with  the  Free- 
man Wire  and  Iron  Company. 

This  company  bad  transferred  the  first  and  accepted  draft  to  the 
plalatitlfor  valid  consideration.  No  agreement  of  these  parties — i.  e., 
between  Freeman  Wire  and  Iron  Company  and  the  defendant,  coold 
affect  their  (plaintltts'J  interest,  as  they  were  the  holders  and  own- 
ers in  good  faith,  prior  to  maturity. 

The  draft  bad  passed  oat  of  the  hands  of  the  payees,  and  was 
legally  held  by  the  plaintiffs. 
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TBB  DtaSOLVBD  ATTAOHMBNT. 

The  plaintiffs  contends  that  the  facts  sastaln  their  writ  ol  attach- 
meot.  The  defendant  with  much  earaestDess  and  empbairiB  deniei 
the  charges  npon  which  the  writ  la  basnd,  and  controverts  plaiatUb' 
InfereDces  regarding  certain  bnslness  transactions  of  the  delendut. 

The  balance  of  the  evidence  regarding  the  insolvency  alleged  sup- 
port the  conclDSion  that  the  defendant  was  not  insolvent  at  tbe 
time  that  the  attachment  issaed ;  his  embairasBment  as  a  debtor  wu 
not  the  less  great,  and  rendered  it  Impossible  for  him  to  meet  bis 
matnring  obligations. 

The  attempted  suspension  of  payment  and  the  written  notice  ad- 
dressed to  each  creditor  informing  him,  a  few  weeks  prior  to  the 
attachment,  that  short  crops  and  other  causes  stated  occasioned  turn 
to  sustain  heavy  losses  in  bis  sales  of  merchandise,  his  collectioiu 
and  in  hie  purchases  of  rice,  and  that  while  he  had  ample  means  in 
property  ennmeraced  he  was  compelled,  with  great  relactance,  M 
snspend  payment  for  the  present  and  ask  indulgence,  and  the  pro- 
posal to  pay  in  three  stated  Instalments  if  all  his  creditors  would 
agree,  was  not,  of  itself,  a  frand  upon  his  creditors.  It  was  not 
binding  upon  the  creditors,  and  was  merely  a  request  for  delay. 

It  is  probable  that  it  seriously  afTected  his  credit  and  proved  highlj 
damaging  to  bis  bosiness,  but  it  was  not  a  ground  for  attachmest; 
unconnected  with  other  acts  showing  a  design  to  enrich  himself  at 
the  expense  of  his  creditors,  it  does  not  give  rise  to  the  Inference 
that  a  wrong  was  intended  justifying  a  writ  of  attachment.  There  is 
no  evidence  showing  that  the  defendant  was  at  any  time  prior  to  tbe 
attachment,  and  at  the  date  of  the  notice  to  the  creditors,  selling  bis 
goods  at  or  below  cost. 

We  will  not  dwell  upon  tbe  acts  of  tbe  embarrassed  debtor,  who 
In  his  nervous  anxiety  to  escape  from  rain  and  want,  commits  indii- 
cretlon  and  sntters  losses  cool  rejection  will  avoid. 

If  these  acts  preceding  the  attachment  stand  alone,  unconnected 
with  any  subsequent  agreement  or  attempts  to  take  ondne  a^vsotige 
of  creditors,  they  do  not  of  themselves  support  an  attachmenl. 
They  will  only  have  contributed  to  defendant's  loss  and  damige 
without,  ao  far  as  the  evidence  discloses,  giving  good  ground  for  »n 
attachment. 

Our  attention  has  been  arrested  by  the  report  of  a  committee, 
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bearing  date  March  22,  1800,  recommeDdiog  a  lettlement  with  the 
defendant  at  fifty  cents  on  the  dollar,  caah. 

Tbia  of  itself  has  no  special  significance.  Oreditors  generously 
abandon  a  part  of  their  claims  In  order  that  the  nntortnnate  debtor 
may  free  himself  from  a  part  of  his  Indebtedness  and  be  enabled  to 
pay  the  remainder  and  nphold  a  place  among  merchants. 

It  is  tu-ged  that  there  were  favored  creditors  who  were  paid  In  fall, 
though  they  had  signed  an  agreement  to  receive  only  half  in  satis- 
faction of  tbeir  claims,  while  others  less  fortunate  received  only  fifty 
cents  on  the  dollar,  oatensibly  the  proposition  to  all,  but  from  the 
effects  of  which  the  favored  were  excluded  aub  umbra,  tor  the  t>ene.- 
fit  of  their  infiuence  in  carrying  ont  the  compromise. 

The  determination  of  the  Issues  on  this  point  has  been  attended 
with  some  difficulty,  it  being  established  that  such  payments  were 
made  and  color  thereby  given  for  the  chaise. 

Our  examination  convinces  as  that  the  balance  of  the  evidence  is 
in  favor  of  the  position  that  there  was  no  downright  unfair  dealing. . 

We  have  already  seen  that  the  defendant  made  an  application  for 
an  extension  of  time  prior  to  the  attachment.  At  a  meeting  of  his 
creditors  held  after  the  attachment  had  beei^  made  to  consider  hie 
application  he  explained  the  condition  of  his  bneiness,  and  gave  an  . 
accoant  of  his  assets  and  tiabillties.  He  represented  himself  as  being 
solvent.  His  statements  at  the  meeting  ore  commented  upon  by  the 
witnesses  as  having  been  fair  and  truthful. 

A  committee  of  creditors  appointed  by  the  creditors  at  a  snbso' 
qaent  meeting  made  a  report,  and  advised  a  compromise  at  fifty 
cents  on  the  dollar  In  lieu  of  an  extension.  This  recommendation 
was  favorably  received.  For  reasons  not  fully  explained  this  com- 
promise was  not  carried  out,  and  the  debtor  resorted  to  other  meas- 
ores  to  settle  his  financial  difflcultiee.  He  applied  to  the  courts  and 
obtained  a  respite.  The  records  do  not  disclose  that  the  debtor  took 
anj  port  or  made  any  saggestion  to  inflaence  the  creditors.  They, 
through  tbeir  committee,  made  the  offer,  which  was,  it  seems,  ac- 
cepted, bnt  for  some  reasons,  of  which  no  one  at  the  time  com- 
plained, it  was  abandoned. 

Snbseqaently  the  debtor,  owing  doubtless  to  the  respite  and  the 
ansettled  condition  of  his  affairs,  sacceeded  in  paying  a  number  of 
claims  at  a  discount.  The  proof  is  tfaat  these  payments  were  made 
without  reference  to  the  agreement  entered  Jiito  at  the  meeting  of 
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creditor! ;  It  appean  tbat  many  creditors  preferred  the  cash,  wbUe 
others  trasted  to  the  oltimate  ability  of  the  defendant  to  pay  the 
whole  amonnt  of  tbelr  claims. 

Beyond  the  fact  that  certain  creditors  were  paid  less  than  the 
face  valne  of  their  claims,  there  is  no  evidence  tbat  advantage  wss 
taken.  In  the  absence  of  testimony,  we  will  not  assume  that  theie 
creditors  were  controlled  by  improper  inflaences  and  representationt 
In  the  face  of  the  positive  ancontradicted  declaration  of  a  number 
of  witnesaes  to  the  contrary. 

The  verdict  of  the  jnry  and  the  jndgrment  of  the  conrt  dissolving 
tfae  attachment  were,  therefore,  correctly  rendered  and  will  remun 
nndistnrbed. 

DAltAQBS. 

The  reconventionsi  demand  presents  serions  ffronnds  tor  determi- 
nation. The  defendant  has  filed  a  large  claim  for  damages,  wbicb 
met  the  jury's  favorable  consideration,  to  an  amonnt  to  which  ve 
can  not  ^ve  our  approval. 

We  mnst  consider,  in  determining  tbe  question  of  damages,  thst 
the  defendant  announced  to  bis  creditors  that  he  had  enspended 
payment,  and  at  tbe  same  time  continued  to  sell  bis  goods  and  realiie 
from  his  sales  in  business.  These  acts  are  entirely  unDSnal  and  ei- 
traordlnorlly  exceptional. 

He  applied  for  an  extension  of  time  to  pay. 

This  was  followed  by  meetings,  at  which  It  was  determined  to 
accept  fifty  cents  on  the  dollar  on  his  indebtedness. 

Respite  proceedings  were  resorted  to  and  a  respite  obtained  on  an 
order  of  conrt. 

In  defence  of  other  suits  Instituted  about  the  same  time,  in  which 
attachmente  were  levied,  these  large  claims  for  damages  were  sbui- 
doned  for  very  limited  consideration. 

In  one  of  these  cases  pluntiCf  's  claim  was  small — !>ome  two  hun- 
dred and  fifty  dollars. 

The  defendant  in  bis  reconventional  demand  prayed  tor  tbe 
damages  he  claims  in  this  snit.  Subsequently  a  compromise  wu 
effected,  in  which  be  abandoned  his  claim  for  damages  on  pt^nliHi' 
receipt  tor  tbe  amount  of  bla  claim. 

These  large  claims  for  damages  are  based  principally  on  defend- 
ant's alleged  loss  of  credit  and  confldeace,  occoaioned  by  plaintiff's 
attachment  proceedings. 
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We  do  not  feel  certidii  that  tbey  are  th«  eatifie  or  that  tfaejr  ma- 
terlall]^  contribated  to  defendant's  loss  of  credit  and  bnaineee. 

His  own  acts  8erlonal}r  aSected  his  bnalueBS  to  a  degree  rendering 
it  impossible  to  find  damages  to  his  credit  and  standing  from  other 
canses. ,  We  mnat  eliminate  from  the  demand  In  reconvention  all 
claims  baaed  on  alleged  loss  of  credit  or  loss  ot  hnsiness. 

Thejr  are  hjrpothetical  at  best  and  not  the  immediate  consequence 
ot  the  attachment.  We  do  not  trace  them  with  snfflclent  certaint7 
to  ground  a  judgment. 

Assessing  only  actnal  damages  arising  directly  from  the  attach- 
ment, we  think  that  the  defendant  bas  a  right  to  connsel  fee  for  dis- 
solving tbe  attachment.  A  practising  member  ot  the  bar  testlBed 
that  two  bnndred  and  fifty  dollars  would  be  a  fair  compensation. 
No  good  reason  suggests  itself  to  disregard  this  estimate. 

The  defendant  claims  for  loss  and  deterioration  in  his  goods,  while 
nnder  seizore,  the  snm  of  six  hundred  and  twenty-three  dollars  and 
four  cents.  Tbls  item  is  supported  by  testimony,  and  he  is  justly 
entitled  to  the  amount. 

This  ends  the  list  ot  damages  allowed.  We  can  not  reconcile  onr- 
aelves  to  tbe  assessment  of  a  larger  amount  for  annoyances,  trouble, 
worry,  mortifloation,  injury  to  feelings,  for  loss  iu  sale  of  goods  and 
profits.  They  are  problematical  and  annsnally  ancertain  in  this 
case  as  elements  of  damages  chargeable  to  plaintiff. 

With  reference  to  the  role  to  set  aside  the  respite,  consolidated 
with  the  principal  case,  the  changes  that  have  taken  place  in  this 
protracted  litigation  require  that  the  question  be  not  finally  decided 
at  this  time  and  in  the  suit  at  bar. 

It  Is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  farther 
ordered,  adjndged  and  decreed  that  plaintiff  recover  judgment 
against  the  defendant  for  the  sum  ot  twelve  hundred  and  seventeen 
dollars  and  ninety-seven  cents,  with  eight  per  cent  per  annum  from 
the  24th  ot  February,  1890,  until  paid. 

It  is  farther  ordered,  adjudged  and  decreed  that  defendant  have 
jndgment  on  his  re  conventional  demand  against  the  plaintiff  in  the  . 
aam  ot  eight  hundred  and  seventy-three  dollars  and  four  cents,  with 
legal  interest  from  date  ot  this  jndgment. 

The  defendant  to  pay  costs. 

It    is  further  ordered,  adjudged  and  decreed  that  the  writ  of  at* 
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extension  of  time.  He  continued  bis  business  and  was  selling  in  the 
naoal  conrse.  If  to  tfais  is  added  the  circamstance  that  he  bad  or- 
dered and  received  the  plaintiff's  merchandise  abont  a  month  before 
bis  proposition  to  hia  creditors,  and  the  fact  that  his  proposi- 
tion for  an  eztensioo  was  conditioned  on  the  acceptance  of  all 
his  creditors  to  be  blading  on  any,  we  have  the  condition  of  facts 
on  which  plaintifts  based  their  oath  that  defendant  was  fraud- 
Qleniljr  converting  his  property.  It  is  tme  tbat  on  this  branch 
of  the  case  we  have  supplemented  the  discussions  in  plaintiff's  brief 
of  asserted  dishonest  failnrea  of  the  defendant  years  ago,  which  it 
Cftn  hardly  be  seriously  contended  can  afford  any  aid  in  the  solution 
of  the  question  before  us. 

As  we  appreciate  the  argument  of  plaintiff's  coansel,  it  is  subeCan- 
tially  that  a  debtor's  annonnced  failure  to  pay,  with  his  actual  suspen- 
bIou  and  the  continued  sale  of  his  goods  withoat  any  snrrender  of  hla 
property,  authorizes  an  attachment  of  his  property.  This  argument 
migbt  have  weight  addressed  to' the  legislative  department,  but  snrely 
c&n  not  prevail  with  the  court  charged  only  with  the  application  of 
th-e  laws  on  the  statute  book.  It  said  that  saspeasion  is  failnre  in 
the  ordinary  and  legal  sense,  yet  failure  wherever  it  occnra  in 
the  Code  means  a  surrender.  See  elaborate  discussions  in 
Citizens  Bank  vs.  Seixas,  Syndic,  88  An.  424.  Again  it  is  u^ed 
that  nnder  the  Code  of  Practice  one  who  has  petitioned  for  stay 
of  proceedings  and  a  meeting  of  his  creditors  may  be  subjected  to 
the  writ  of  sequestration  when  It  is  feared  tbat  availing  of  tbe  stay 
be  will  place  bis  property  beyond  the  reach  of  his  creditors.  But 
defendant  did  not  apply  for  the  benefl^>  of  tbe  insolvent  laws,  and 
becanse  the  law  antborizes  aaeqacatrationin  tbe  given  case  it  does 
not  sanction  an  attachment  In  tbe  case  here.  Tbe  law  in  tbe  case  of 
the  debtor  who  suspends  p  lyment  of  hie  debts,  but  does  not  surrender 
his  property,  leaves  his  creditors  tbe  usual  remedy  of  suit,  judgment 
and  execution,  or  tbe  remedy  to  compel  a  surrender  and  an  attach- 
meat  i(  the  debtor  commits  any  of  the  acta  of  fraud  speclfled  in  tbe 
Oude.  We  can  not,  therefore,  assent  to  tbe  proposition  tbat  suspen- 
sion of  payment  is  failure  in  the  sense  of  tbe  Code,  or  tbat  failure 
merely,  whether  in  the  legal  or  popular  sense,  authorizes  the  writ  of 
attachment;  or  that  suspension,  not  followed  by  a  snrrender,  the 
debtor  proposing  a  compromise  not  acceded  to  and  continuing  his 
husineBB  as  usual,    affords  a  basis   tor    the     writ.       The    attach- 
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ment  is  permitted  oalj  when  there  are  tlie  apeciflc  acts  of  fraud  or 
manifesting  the  fraadalent  Intent  expressed  In  the  act  of  1668.  Our 
coorts  have  coast&iitljr  held  that  attachments  of  tbis  ctiaracter  mcut 
have  the  basis  of  some  act  of  the  debtor,  clear!)'  bringing  him  within 
tbe  scope  of  this  statute  of  1868  enlarffing  onr  law  of  attach meoti. 
It  we  were  to  bold  that  a  suspension  of  payment  not  followed  b;  a 
surrender,  tbe  debtor  cODtinning  bis  bosiness  and  selling  his  goodi 
with  all  the  qnalificatlons  saggeeted  in  plaintiff's  argument,  antbot- 
ized  an  attachment,  in  our  view  it  would  be  at  variance  with  the 
inrispmdence  that  attachments  are  ttrioti  Juris,  and  when  qneationed 
must  be  brought  clearly  within  the  statute.  Suspension  of  paymeot 
with  all  the  clrcumstanceB  stated  Is  not  equivalent  to  the  debtor  cod- 
.  verting  his  property  with  fraudulent  intent,  and  to  so  hold  would  b« 
in  our  view  to  give  an  unwarranted  construction  to  a  statute  apeclBc 
and  limited  in  its  terms.  We  have  given  the  plaintiff's  case  con- 
eideratioD  in  all  its  aspects,  due  to  Its  importance  and  the  ability 
witfa  which  it  bas  been  presented,  but  are  constrained  to  hold  there 
was  DO  basis  for  the  attachment.  24  An.  82,  484;  26  An.  268,  641; 
30  An.  304;  32  An.  840. 

On  the  part  of  defendant  we  are  asked  to  give  a  reheanng 
and  increase  the  dam^es.  On  this  branch  of  the  case  we  an 
confronted  with  our  fixed  jurisprudence  restricting  damaicea  in 
cases  of  tbe  dissolution  of  attachments  There  Is  a  dispositioD 
of  debtors  in  such  cases  to  overestimate  their  Injury.  Tbis  cue  we 
think  furnishes  an  example.  The  attachment  was  for  a  debt  ot 
twelve  hundred  dollars  against  debtors  possessed,  according  to  tbeit 
statement,  of  large  means,  but  temporarily  embarrassed.  There  wu 
no  attempt  to  bond.  Mercantile  credit  is  apt  to  be  affected  by 
a  circular  auDonncing  inability  of  the  merchant  to  pay  hia  debt». 
'We  find  it  diBlcnlt  to  appreciate  that  the  debtor,  being  already  in  a 
condition  of  declared  Inability  to  meet  his  engagements,  coold  be 
injured  appreciably  by  an  attachment  tor  a  comparatively  flnall 
amount.  It  is  claimed  here  that  the  issue  of  this  writ  and  eelnn 
under  it  caused  damages  to  the  amonot  of  thirty-seven  thonsand 
dollars,  made  np  mainly  of  supposed  Injury  to  credit,  and  worry  and 
annoyance  caused  the  debtor.  We  are  not  impressed  witb  tbia 
theory  of  damage.  The  law  bas  wisely  in  this  class  of  cases  ex- 
cluded from  recovery  as  damages  injury  to  feeling  and  ssppo**^ 
wrongs  to  credit,  unless  malice  is  proved.     Tbe  law  will  not  mulct 


OPBLOUSAS,  JULY,  1894. 


in  damages  one  who  ines  witbont  cauae,  bat  at  the  same  time  with- 
out malice.  It  applies  the  same  rule  in  caaee  of  dlHolntion  of 
attachments,  and,  nnless  malice  ia  proved,  refnaes  all  except  actnal 
damages,  nsnally  nnderstood  to  be  attorney's  fee  tor  dlsBolTlng  the 
attachment  and  injury  to  the  property  attached.  In  this  case 
we  can  find  no  baais  to  attribute  to  the  creditor  a  maliciona  motive 
in  suing  oat  his  attachment.  He  could  gain  nothing  by  an  abortive 
attachment.  He  acted  under  the  advice  of  experienced  counsel, 
who  relied  on  that  construction  of  our  attachment  laws  he  has  en- 
deavored to  sustain  before  us.  There  was,  we  tbinb,  no  malice. 
Our  judgment  allows  two  hundred  and  fifty  dollars  for  dissolving  an 
attachment  for  twelve  hundred  dollars,  and  all  that  we  think  can  be 
claimed  as  actnal  damages.  See  IS  An.  440;  20  An.  66;  28  An.  692. 
We  are  constrained  to  adhere  to  our  indgment  Id  thia  caae. 

On  Affucation  fob  Rehearing. 

Breaux,  J.  The  attachment  was  dissolved  at  plaintiff's  coats;  all 
the  coats  in  the  attachment  are  due  by  plaintiff. 

In  matter  of  the  reconvention,  the  costs  are  taxed  on  the  defend- 
ant Bloch. 

The  defendant  pleaded  his  claim  for  damages  in  the  salt  at  bar,  to 
be  decided  in  one  judgment. 

"  They  are  due  to  him  in  favor  of  whom  the  judgment  has  been 
rendered."     C.  P.  167. 

Had  the  defendant  obtained  a  judgment  for  a  larger  amount  than 
plaintiff,  the  latter  wonld  have  had  to  pay  costs. 

The  plaintiff  having  obtained  a  judgment  for  a  larger  amount,  costs 
follow  the  judgment. 

It  is  admitted  by  plaintiff  and  defendant,  and  it  is  of  record,  that 
the  sam  of  four  hundred  and  twenty-six  dollars  and  thirty  cents 
was  paid  by  the  defendant  to  the  plaintiff  on  the  Sth  day  of  Septem- 
ber, 1891,  and  to  that  amount  the  judgment  rendered  ie  entitled  to 
credit  as  of  that  date  paid,  and  this  is  made  part  of  our  original 
decree,  and  credit  is  duly  given. 

Rehearing  refused. 
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Sime  vs.  CaUy. 

An  exception  is  where  a  witness  has  been  shown  to  have  bad  a  mo- 
tive to  testify  falsely;  hn  may  be  shown  to  b&ve  made  state- 
ments consistent  with  his  testimony  when  the  motive  did  not 
exist,  but  this  case  does  not  fall  within  the  exception. 

A  party  is  not  entitled  to  a  new  trial  because  of  comm an i cations 
made  to  the  jary  by  the  ofBcer  having  them  in  charge  nnlees  in- 
jory  is  shown  to  have  resulted,  or  the  communication  is  of  such 
a  nature  that  injury  may  fairly  be  presumed.  State  vs.  Brad- 
ley, 6  An.  530;  State  vs.  Kennedy,  8  R.  590;  State  va.  Sum- 
mers, 4  An.  26;  State  vs.  Canlfleld,  23  An.  148;  Thompaon  and 
Merriam  on  Juries,  Sec.  382;  Ajn,  and  Bng.  Eacy.  of  Law,  Vol. 
16,  p.  630,  note  7. 

E.  P.  Veazie  and  Chas.  fV.  DuBoy  Attorneys  for  Defendant  and  Ap- 
pellant : 

Where  evidence  has  been  offered  tending  to  show  bias,  improper 
motive  or  recent  fabrication  on  the  part  of  &  witness,  calculated 
to  account  for  the  testimony  given,  prior  similar  statements 
made  before  sach  bias  or  motive  conld  have  actuated  the  wit- 
ness may  be  given  on  redirect  examination,  or  in  rebuttal. 
Best's  Principles  of  Evidence,  p.  633. 
Commanications  made  to  a  jury,  while  deliberating,  by  the  oBlcer  in 
chaise,  will  vitiate  the  verdict  when  they  are  of  anch  a  nature  as 
to  create  a  suspicion  that  the  verdict  was  thereby  improperly 
influenced. 
Sacb  an  irregularity  is  GuflScient  to  vitiate  a  verdict,  unless  it  appears 
beyond  all  reasonable  doubt  that  no  injury  could  have  resulted 
from  it  to  the  defendant.  Th:>mpson  and  Morriam  on  Juries, 
p.  432. 

The  opinion  of  the  court  was  delivered  by 

BsEAVX,  J.  The  defendants  were  placed  upon  their  trial  for  burg- 
lary and  larceny.  One  was  acquitted;  the  other,  Cady,  was  con- 
victed and  sentenced  to  the  penitentiary  during  five  years. 

The  case  comes  before  us  on  appeal  on  bills  of  exception  and  a 
motion  for  a  new  trial. 

From  the  first  bill  we  gather  that  the  prosecutor  aod  the  other 
witnesses  for  the  State,  by  their  testimony,  fixed  the  hour  of  the 
burglary  chained  as  having  taken  place  between  9  and  10  o'clock. 
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The  defendant  sets  np  an  alibi  as  hie  delenc«. 
The  wltii«BB  tor  the  defendant  (his  ancle) ,  to  prove  the  attbt,  testi- 
fied in  chief  that  his  dwelling  is  eight  miles  from  the  hoase  wbera 
the  burglary  charged  was  committed,  and  he  stated  that  on  the  nigbt 
it  is  alleged  the  crime  was  committed  the  accnsed  came  to  witowa' 
honse  et  10  o'clock. 

The  defendant  having  annonnced  that  bfa  case  was  closed,  Uie 
District  Attorney,  in  rebuttal,  called  two  sons  of  the  prosecatiiv 
witness,  who  testified  that  shortly  after  the  contmisBion  of  the  aliped 
crime  the  witness  just  mentioned  had 'Stated  in  their  presence  and 
hearing  that  the  defendant  came  to  his  honse  on  the  nigbt  of  tbe 
alleged  bnrglary  and  larceny  at  the  honr  of  11  o'clock. 

The  State  closed  its  case  in  rebuttal.  The  defendant  in  sot-re- 
battal  o(  the  testimony  of  the  two  sons  of  the  prosecuting  witnesa 
as  to  statements  made  by  the  uncle  of  the  accused,  as  a  witnen,  U 
show  that  this  nncle  was  not  biased,  his  testimony  not  a  fabrication 
and  that  his  motives  were  not  improper,  called  two  witnesses  wlio 
bad  uot  previonsly  testified,  to  prove  that  at  or  about  the  time 
stated  by  the  two  sons  of  the  prosecuting  witness,  when  no  reiaon 
suggested  bias  or  improper  motive,  the  witness  tor  tbe  State  made 
statements  to  them  consistent  with  his  examination  in  chief  on  tlie 
trial  regarding  the  honr  the  defendant  came  to  his  home  on  tbe 
night  of  the  alleged  crime. 

This  evidence  was  excluded  from  tbe  jury's  consideration  bjtbe 
trial  jndge  on  the  ground  that  the  testimony  was  not  timely  offered; 
that  the  evidence  in  chief  for  the  defence  bad  been  closed,  se  '*■ 
that  of  the  State  iu  rebuttal ;  that  the  defendant  coold  not  clsim  u 
a  right  the  Introduction  of  evidence  in  sur-rebuttal,  it  being  a  maicer 
entirely  within  the  court's  discretion. 

Second — If  the  defendant  bad  tbe  right  it  could  only  belatradnced 
as  testimony  in  chief  after  an  attempt  on  the  part  of  the  Stau  <^ 
impeach  the  testimony  of  defendant's  witness  by  cross- examinMioo. 
and  not  In  snr-rebuttal. 

Third — That  the  purpose  was  not  to  prove  the  incorrectneM  ol  the 
statement  of  the  Dupont  brothers,  two  sons  of  tbe  prosecuting  Tit' 
ness,  but  to  show  statements  by  Dubose,  defendant's  witness,  to  tie 
offered  witness,  whose  testimony  was  excluded,  at  atimeeobeeqneot 
to  the  declarations  made  by  him  (Dubose)  to  the  Dnponts. 

The  trial  judge  odds  that  the  testimony  of  the  brothers  Dapont 
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was  admitted  to  prove  that  Dubose  made,  some  time  prior  to  teetity- 
iDg,  a  statement  at  variance  from  that  made  by  him  as  a  witneaa; 
that  the  delendant,  not  the  State,  chose  to  prove  that  this  witness  Is 
the  ancle  ol  the  delendant;  and  that  the  District  Attorney  did  not, 
on  the  f^onnd  of  relationship  of  the  witness,  impute  to  him  a  desire 
to  falsify  the  facts. 

We  are,  in  this  case,  confronted  with  the  diaagreements  that  fre- 
qaeotly  arise  between  court  and  connsel  as  to  facts. 

Doabtless  counsel  are  entirely  honorable  in  their  statement  and 
sincerely  believe  that  the  facts  are  as  they  represent.  This  is  nn- 
qnestioned.     It  is  only  a  qnestion  of  error  vel  non  in  this  case. 

The  doty  and  responsibility  resting  upon  the  District  Judge,  his 
opportunity  for  noting  the  facts,  warrant  the  conclaslon  that  he  has 
not  erred.    The  dltlerence  has  an  important  bearing. 

With  reference  to  the  timely  otfer  of  testimoDy,  the  first  ground 
relied  npon  by  the  trial  judge  in  excluding  the  testimony  in  State  vs. 
Qonsoulin,  88  An.  461,  this  court  decided  that  the  defendant  could 
not,  as  a  right,  examine  witnesses  to  rebut  the  testimony  ^Ven 
in  rebuttal  by  the  State,  save  In  cases  of  rare  occurrence;  that  it  was 
a  privilege  the  court  could  legitimately  refuse  to  grant. 

The  case  at  bar  is  not  exceptional  and  sucb  as  would  justify  as  In 
taking  it  out  of  the  ordinary  rule  In  the  trial  of  criminal  cases. 

lieaving  this  point,  satisfied  that  the  discretion  of  the  court  a  qaa 
was  not  improperly  exercised,  we  nevertheless  take  up  the  next 
ground,  equally  as  conclosive.  The  principle  is  l^d  down  in  the 
books  that  where  "  evidence  has  been  offered  to  show  bias,  im- 
proper motive,  or  recent  fabrication  on  the  part  of  the  witness,  cal- 
colated  to  account  for  the  testimony  given  prior  to  similar  statements 
made  before  snch  bias  or  motive  could  have  actuated  the  witness, 
may  be  given  on  redirect  examination  or  in  rebuttal.  Best,  Princi- 
ples of  Evidence,  p.  683. 

We  have  the  positive  statement  of  the  District  Court  that  no  snch 
evidence  was  offered. 

The  contradiction  itself  of  the  witness  regarding  the  hour  of  de- 
fendant's return  to  his  home  was  shown — nothing  more.  Not  tbe 
least  attempt  was  made  by  the  District  Attorney  to  show  "  bias,  im- 
proper motive  or  recent  fabrication  on  tbe  part  of  the  witness." 

The  defendant  chose  to  prove  that  the  witness  Is  the  uncle;  a  fact 
not  commented  upon  or  referred  to  on  the  trial. 
The  general  credibility  of  the  witness  was  not  at  Issue,  nor  can 


appeal,  unless  tbo  partj  Hkt 
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Andrua  tb.  CrediCora. 

No.  1426. 
Clinton  B.  Andbus  vs.  His  Cbkditors. 

.  Chops.— As  Boon  as  the  crop  is  cut  and  tlie  fruits  u re  gutbered  tlioy  are  mov- 
able, and  arc  not  part  oC  the  property  sold,  not  having  been  Included  lu  the 
terms  ot  sale  ol  the  property  ot  the  InsolTSDt. 

-    ACCOPNTINU  FOR   CERTAIN  MovuiLBg   I'OSTFO NEB.— Property  not   sold,   not 
charged  to  the  syndic,  for  be  may  account  [or  It  in  another  accoont. 
Compensation  of  GL'AlutiAN8.~Fcei  ol  the  custodians  considered  and  atuount 
fixed  [or    labor  nnd  services,    making    unimportant  amendments  regarillug 

,  Fee  of  ArtOBSBT  DiiE  hv  Aubent  CBKUlTOm.— The  attorney  [or  absent  ereU- 
ilors  has  no  claim  (or  fees  against  the  mass  ot  creditors;  It  must  be  paid  on  the 
amount  o[  the  sums  reooTerod  for  the  account  of  the  abseot  creditors. 
MoRTOAOB.— In  InsolvencjT  proceedings  the  mortgage  creditor,  [or  the  benefit 
of  other  crodiiora.  Is  not  bound  to  look  to  other  property  also  affected  by  hla 
morlgiKe  in  the  hands  of  third  possessors.  Every  part  of  the  property  mort- 
gaged is  liable  lor  the  payment  ot  the  debt. 
AffeaHs  Contestation  Between  OrPDSiNC  Creditoks.— The  Judgment  ren- 


Tjo  each  credit! 


APPEAL  from  the  Eleventh  Judicial  District  Court,  Parieh  of  St. 
Landry.     Oullom,  J.,  ad  hoc. 


Kenneth  Saillio  Attorney  tor  Syndic,  Appellant. 
Chag.  F.  Oarland  for  Richard  Keough,  Opponent. 
Ludue  G.  Dupre  Attorney  tor  E.  M.  Boagni,  Opponent. 

The  opinion  ol  the  court  was  delivered  by 

Breaux,  J,  The  syndic  filed  a  provisional  account,  to  which  a 
namber  of  oppositions  were  filed. 

Tiiese  oppositions  were  tried  in  the  District  Conrt,  and  judgment 
rendered,  homologating  the  account  atter  passing  upon  the  different 
oppositions. 


OPELOU8A9,  JULY,  1894. 


neat's)  special  mortgage,  and  Raj's  that  It  would  ontrank  his  special 
mortg^e  were  it  not  that  Dr.  Vincent  Boagni  released  his  general 
mortgage  upon  a  tract  of  land  wbicb  tbe  insolvent  had  sold  to  John 
Moresbinscz  prior  to  bis  surrender. 

Tbe  opponent  claims  from  Vincent  Boagni  tbe  valne  of  tbe  mort- 
gage apon  wbicb  he  released  bis  general  mortg^e,  on  the  ground 
that  he  has  the  right  of  requiring  a  discuBsion  of  other  property  em- 
braced by  the  general  mortgage,  and  a  fortiori  to  the  valpe  of  the 
property  mortgage,  bnt  sold  since,  and  the  mortgt^e  renounced  by 
the  debtor. 

Tbe  property  bas  been  sold  aud  tbe  proceeds  are  applied  on  tbe 
aoconnt  of  tbe  syndic  to  tbe  payment  of  the  general  mortgage. 

Tbe  tablean  filed  shows  a  balance  due  tbe  special  mortgage  cred- 
itor of  one  tboDsand  seven  hundred  and  seventy-six  dollars  and 
nlnety-tbree  cents,  for  wbicb  he  is  classed  as  an  ordinary  creditor. 
Richard  Keough  is  also  an  opponent  and  applies  for  an  increase  of 
tbe  amonnt  allowed  him  as  custodian  of  the  property  of  the  insolvent. 
S.  Gumbel  &  Co.,  whose  claim  is  carried  on  the  tablean  for  the 
sum  of  one  thousand  six  bnndred  and  lorty-nine  dollars  and  eighty 
cents,  aver  in  tbeir  answer  to  the  appeal  that  the  judgment  of  tbe 
lower  court  is  erroneous  because  it  does  not  allow  their  privilege 
claim  on  any  portion  of  the  crop  of  1890  save  the  cotton  crop,  thongb 
there  was  a  com  crop  made  that  year  that  realized  one  hundred  and 
flfty-nine  dollars  and  seventy-three  cents,  and  cotton  seed  that 
brought  seventy-five  dollars. 

A  number  of  creditors  and  opponents,  viz. :  8.  Qambel  &  Oo.,  L. 
Oppenheim  &Co.,  Znberbler  &  Beban,  Morris  McOraw,  Scbarit  & 
Bro. ;  Trager,  Conner  &  Co. ;  Isaac  Friborg  &  Co. ;  Tbe  Ledonz  Co., 
Limited;  and  Wackerbartb,  Joseph  &  Co.,  in  an  answer  to  tbe  ap- 
peal, aver  that  the  judgment  rendered  by  tbe  lower  court  Is  erro- 
neous and  should  be  so  amended  as  to  allow  no  more  than  one  dol- 
lar per  day  as  compensation  to  tbe  guardians  of  property  and  classed 
as  payable.  If  by  privilege  thereon,  out  o(  the  proceeds  of  the  prop- 
erty guarded  by  tbem. 

Reviewing  each  claim  in  sacceaaive  order,  as  above  written,  the 
first  Item  In  that  part  of  tbe  judgment  appealed  from  amending  the 
account  was  nnintentioually  omitted,  and  no  fnrther  objection  is 
made  against  tbe  judgment  appealed  from,  in  so  far  as  relates 
to  that  claim,  as  allowed  by  tbe  lower  court, 
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Corn  and  Pecang. — They  bad  been  gathered  prior  to  the  sale  of 
the  land  on  which  they  were  caltivated  and  prodaced,  and  did 
not  paea  to  the  adjndicatee  ot  the  property.  There  is  conflict  in  the 
testimony  as  to  the  quantity  and  valae.  Oar  views  coincide  with 
those  of  the  District  Jndge  regarding  these  items. 

It  is  nrged  that  the  account  being  provisional,  the  accounting  for 
this  and  other  proparty  should  be  postponed  to  the  final  accoant. 
The  testimony  was  admitted  and  the  isenes  tried  in  the  lower  conrt 
without  objection  of  premitat-lty.  Moreover,  In  the  settlement  ot 
successions  the  interests  of  all  parties  are  served  by  adjusting  differ- 
ences whenever  possible.     This  item  was  properly  charged. 

Stock  Chopper. — This  implement  was  on  the  Home  Place  when  it 
was  sold.  It  was  broken,  for  which  the  syndic  is  not  bound  on  the 
proof.  It  was  delivered  to  the  purchaser,  and  it  the  syndic  is  re- 
sponsible it  can  be  accounted  tor  on  another  account. 

Orist  Mill. — This  property  had  been  removed  from  the  place, 
and  bscause  ot  tha  removal  was  not  adjudicated  with  the  land.  It 
was  properly  charged  in  the  judgment. 

Hay  Rake — This  implement  and  one  ot  its  shafts  was  broken 
prior  to  the  surrender;  it  had  small  value  and  is  not  chat^eable  at 
this  time. 

itoree  Cart — It  was  on  the  place  on  the  day  of  sale  and  delivered 
to  the  purchaser.  It  should  be  sold  and  the  proceeds  charged  on 
acconnt;  also  whatever  remains  ot  the  other  numbered  items  and 
any  loss  or  damage  occasioned,  for  which  the  syndic  may  be  respon- 
sible. 

F.  K.  Bailey's  Cuitodian — The  syndic  being  personally  interested 
as  a  creditor  ot  the  Insolvent  tor  a  debt  preceding  the  surrender, 
and  an  appellant,  personally,  has  the  right  in  his  own  interest  to 
prosecute  an  appeal  to  reduce  theamount  allowed  for  services  as  cns- 
todian,  and  any  other  claims  allowed  by  amendment  to  his  acconnt 
he  is  interested  in  having  reduced. 

An  examination  of  the  testimony  satisfies  us  that  one  dollar  and  a 
halt  a  day  is  reasonable  compensation  for  the  servlcee  rendered.  He 
had  charge  ot  three  places,  cattle  and  other  property,  and  in  addi- 
tion did  work  tor  the  estate,  requiring  faia  entire  time  and  attentJon. 

Gumbel  &  Co.  el  al, — The  syndic  contends  that  there  was  error  to 
the  prejudice  of  the  insolvent  ei  tate  in  allowing  this  firm  and  others  the 
sum  ot  one  hundred  and  twenty-five  dollars  costs  incurred  in  the  soit 
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-Vndriis  vs.  Uredltors, 


of  AndruB  vb.  His  Creditors;  further,  in  allowing  them  one  hnndred 
and  twenty-nine  dollftrB  and  eighty  cents  paid  by  them  in  the  attach- 
ment suitB  ot  Morris  McGraw  vb.  Andrna;  Znberbier  &  Behan  tb. 
Andrus;  Oppenheimer  &  Co.  vs.  Andrua,  and  others. 

In  the  account  the  clerk  of  court  is  credited  wilh  coata  in  anit  No. 
14,741,  Andma  vs.  His  Creditors,  balance,  one  hundred  and  twenty- 
one  dollars  and  seventy  cents.  The  provisional  syndic  says  that  this 
item  of  costs  is  included  in  the  one  hniidred  and  twenty-five  dollars, 
and  that  having  been  credited  to  the  clerk  they  should  not  be 
credited  to  the  opponents. 

The  costs  are  due  by  the  insolvent  estate  to  these  opponents,  aa 
they  were  paid  by  them,  and  they  were  decreed  due  in  decided  snita. 

It  was  proved  that  costs  of  appeal  paid  by  the  provisional  syndic 
were  ordered  to  be  reimbursed  to  him  by  these  opponents,  in  a  de- 
cree ot  conrt  rendered  Bome  time  aince.  They  amount  to  two  hun- 
dred and  Ihirty-Ave  dollars  and  flfty-flve  cents,  and  are  due  by  thesa 
opponenta. 

The  difference  between  theae  two  amounts  is  due  to  the  opponenta. 

Attorney  for  Absent  Creditors. — The  amount  allowed  for  the  services 
is  eighty  dollars.  He  represented  absent  creditors  having  claims 
not  secured  by  mortgage  or  privilege,  and  rendered  services  that 
can  not  be  assessed  at  less. 

Our  attention  Is  directed  to  Sec.  1817,  R.  S, :  "  The  fees  of  a  coun- 
sellor who  shall  be  appointed  to  represent  absent  creditors  shall  in 
no  case  be  paid  by  the  maga  of  creditorg,  but  shall  be  levied  upon  the 
amount  which  shall  be  recorded  for  the  account  of  the  absent  cred- 
itors at  the  rate  of  five  per  cent. ;  provided  that  in  no  case  shall  the 
fees  exceed  tbe  sum  of  two  hundred  and  fifty  dollars." 

The  law  being  invoked,  no  alternative  but  its  enforcement  is  left 

It  has  already  received  judicial  interpretation.  In  Dunbar  vs. 
Creditors,  39  An,  591,  this  court  said:  "That  section  distinctly  pro- 
vides that  such  fees  as  those  of  the  counsellor  for  absent  creditors 
shall  in  no  cafie  be  paid  by  the  mass  of  creditors." 

In  Pandelly  va.  Hia  Creditors,  1  An.  23,  this  court  said:  "The  next 
item  opposed  was  that  of  two  hundred  and  fifty  dollars,  an  allow- 
suee  to  tbe  attorney  appointed  to  represent  the  absent  creditors, 
which  the  syndics  bad  paid  to  him  before  filing  the  tableau.  It  was 
opposed  on  tbe  ground  that  tbe  fees  of  an  attorney  appointed  in  be- 
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half  of  absent  creditors  sbonld,  in  no  case,  be  paid  by  the  mau  ol 
creditors,  bat  sbonld  be  levied  on  the  amonnt  of  the  sums  recovend 
for  the  account  of  the  absent  creditors.  Such  is  the  verj  lao^ri'^e 
of  the  statute,  and  this  provision  of  law  has  been  already  enforced 
by  the  former  Supreme  Court  in  the  case  of  Bijotat  vs.  Hia  Cred- 
itors, 1  R.  272.  In  that  case  the  court  also  considered  and  reFnted 
the  argument  then  as  now  advanced,  founded  upon  Art.  3197  of  the 
Revised  Civil  Code." 

These  authorities  upon  Ibis  point  lead  to  one  conclusion;  tbe 
amount  can  not  be  charged  to  the  mass  of  the  creditors. 

Renunciation  of  Prior  Mortgage. — It  Is  contended  and  proved  tbkt 
tbe  judgment  creditor  released  his  jndicial  mortgage  upon  one  ol  the 
tracts  of  land  mortgaged. 

Tbe  opponent  urges  that  to  tbe  extent  of  tbe  right  secured,  tiioogh 
his  special  mortgage  la  inferior  in  rank,  be  has  a  preference  over  tbe 
proceeds  in  satiefaction  of  his  mortgage  claim. 

Tbe  property  subject  to  the  judicial  mortgage  was  owned  l>yth« 
Insolvent  prior  to  his  cession,  and  part  of  it  was  transferred  by  bin) 
to  a  third  person  subject  to  that  mortgage. 

We  do  not  gather  from  the  voluminous  transcript  that  tbe  holdei 
of  this  judicial  mortgage  renounced  it.  He  has  not  chosen  to  pro- 
ceed against  tbe  purchaser  of  the  property  from  his  debtor,  bat  ip- 
pliea  tor  payment  out  of  the  proceeds  of  tbe  sale  of  tbe  property  ol 
the  insolvent,  on  which  also  bis  mortgage  rests. 

The  question  arises :  Is  tbe  creditor  bound  to  impate  to  the  sitisc- 
tion  of  his  credit  the  value  of  the  property  to  tbe  possesaioD  ol  i 
third  person  also  subject  to  his  mortgage,  against  which  be  baa  not 
chosen  to  foreclose  his  mortgage? 

Every  part  of  tbe  property  Is  liable  for  tbe  payment  of  the  debt- 
Tbis  liability  is  not  restricted  by  an  opposition  to  payment  od  tbe 
ground  that  tbe  creditor  must  be  relegated  to  tbe   foreclosure  at  * 
mortgage  on  property  in  the  hands  of  a  third  person. 

Tbe  property  mortgaged  has  been  sold,  and  is  now  in  the  banda  of 
tbe  syndic  for  distribution. 

It  can  not  be  withheld  or  made  subject  to  the  issue  raised. 
Between  these  two  creditors,  Dr.  Boi^ni  has  the  saperior  mortjig* 
on  tbe  property,  and  has  a  right  to  the  proceeds  of  the  sale. 

Richard  Keougk  is  another  opponent.  His  services  as  gnardian 
being  similar  to  those  rendered  by  Bailey,  they  are  fixed  at  tbe  sam^ 
rate  per  day. 
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Ountbel  A  Co. — Thie  Srm,  for  an  amendment  as  to  the  amount  be- 
fore mentioned,  has  not  appealed.  They  seek  to  have  the  Jadgment 
amended  upon  an  answer. 

The  decision  homologating  the  acconnt  in  the  lower  court  ie  a 
Beparate  jndgraent,  belonging  to  the  party  in  whose  tavor  it  was 
rendered,  and  binding  on  all  the  parties  who  did  not  appeal.  Beer 
TS.  Oreditors,  12  An.  774. 

These  appellees  are  without  right  to  a  jadgment  compeliiog  tbe 
syndic  to  dednct  amoanta  Irom  tbe  jndgmente  o(  other  creditors. 

Creditors  en  concurso  who  bare  not  appealed  are  not  in  a  position 
to  have  jndgmente  amended  among  those  from  whose  jadgments 
they  have  not  appealed. 

Tbe  qoestions  heretofore  considered  and  passed  npon  arose  be- 
tween appellants  and  appellees. 

We  are  not  anthorized  to  make  a  redistribation  of  any  amoont 
among  those  who  have  acqnlesced  in  the  judgment  by  not  appealing. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgment 
appealed  from  be  afQrmed,  save  in  those  respects  and  particulars  in- 
dicated in  the  opinion  as  not  affirming  certain  items. 

It  is  not  affirmed  in  so  far  as  relates  to  the  stock  chopper,  hay 
rake,  horse  cart;  as  to  these  articles  the  provisional  syndic,  if  re- 
sponsible, will  account  in  another  acconnt. 

The  cnstodian  fees  of  F.  R.  Bailey  are  reduced  to  one  dollar  and  a 
lialf  a  day  and  those  of  Richard  Eeongh  are  increased  to  one  and  a  half 
dollars  a  day,  thereby  reducing  the  amount  heretofore  allowed  to 
Bailey  by  one-third  and  Increasing  that  allowed  to  Keough  by  one- 
third,  the  number  of  days  of  each  remaining  tbe  same  as  fixed  in  the 
lower  court. 

Gumbel  &  Co.  are  allowed  costs  in  the  sum  of  two  hundred  and 
fifty-one  dollars  and  fifty  cents,  tbe  provisional  syndic  in  the  sum  of 
two  hundred  and  thirty-five  dollsrs  and  fifty  cents. 

The  fee  allowed  in  the  judgment  appealed  from  to  the  attorney  of 
absent  cretlitors  is  rejected  and  dismissed  in  so  far  as  it  is  claimed  as 
dae  by  the  mass  ot  creditors. 

With  these  amendments  the  judgment  appealed  from  is  afllrmed 
at  appellee's  costs — that  is,  the  appellees  actually  before  tbe  court, 
viz. :  F.  C  Bailey,  Eeongh,  Qumbel  &  Co.  el  al.  in  matter  of  costs, 
and  the  attorney  for  absent  creditors  and  E.  M.  Boagni  each  in  pro- 
portion to  his  Interest. 
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Andrus  vs.  Credlcora. 

The  appellants  have  not  assailed  hia  judgment. 

No  demand  wbaterer  is  made  assailing  tlie  judgment  approving 
and  recagnizing  fais  claim ;  all  parties,  those  who  have  not  and  those 
who  have  appealed,  virtaally  pray  that  the  jadgment  ot  this  oppo- 
nent be  affirmed. 

Judge  Martin,  in  Abat  vs.  Nartigne,  8  L.  19a,  for  the  court  said, 
EDbstantially,  that  claimants  whnse  demands  were  severally  and  sep- 
arately passed  upon  by  the  jndgment  could  not  be  heard  on  appeal, 
aolesB  they  were  appellants. 

In  a  number  of  appeals  since,  it  has  been  decided  that  judgments 
could  not  be  amouded  between  co-appellees.  These  creditors  are 
co-appelleea[  they  accept  the  judgment  save  one  ot  their  number. 
He  is  without  right,  as  a  co-appellee,  to  have  a  judgment  amended 
affecting  their  interest.  The  increase  of  the  claim  can  not  be  allowed 
and  paid  withoat  a  corresponding  deduction  from  the  judgments  ot 
the  appellees  who  have  acquiesced. 

In  appellant's  brief  he  directs  attention  to  the  difference  between 
the  claim  of  another  creditor  and  the  amount  allowed  Seough,  and 
asked  for  its  reduction  to  the  amount  ot  wages  allowed  the  latter. 
We  thought,  and  still  thinli,  that  it  was  just  to  increase  the  claim  of 
one  to  one  dollar  and  fifty  cents,  as  in  the  judgment,  and  to  reduce 
the  amount  of  the  other  to  one  dollar  and  fifty  cents. 

Bailey,  the  other  creditor,  is  a  party  to  the  appeal;  Keough  is  not; 
we,  in  consequence,  can  reduce  the  claim  of  one  ot  the  parties,  but 
we  can  not  touch  the  claim  ot  the  other,  not  being  an  appellant. 

The  rulee  of  pleading  are  as  binding  as  any  part  of  the  law. 

Our  desire  to  adjust  these  claims  must  yield  to  the  plain  letter  ot 
the  law. 

The  error  can  be  corrected  without  granting  a  rehearing. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  onr  previous 
decree  increasing  Keongh's  demand  to  one  dollar  and  fifty  cents  per 
day  be,  as  to  that  demand,  annulled,  and  that  the  judgment  remain 
nndisturbed  fixing  the  amount  due  him  at  one  dollar  a  day. 

This  amendment  being  made,  applications  for  a  rehearing  are  re- 
fused. 
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The  court  house  ot  the  parish  was  destroyed  by  fire  on  the  7th  day 
of  April,  1886,  and  his  deed  was  burnt. 

The  defendaat,  availing'  himselt  of  the  law  aatborizing  proof  of 
record  so  destroyed,  brought  snit  against  the  administrator  and  the 
heirs  ot  the  succession  ot  Dartes,  and  in  1890  obtained  a  judgment 
against  them,  reinstating  the  title  he  claimed. 

Prom  the  record  of  that  eaae  we  -gather  that  a  sale  was  made 
ot  the  property,  at  which  sale  the  defendant  became  the  adjudlcatee 
of  certain  lands. 

The  defendant  believed  that  he  bad  bought  the  land  of  whicb  he 
had  taken  possession  about  ten  years  prior  to  the  institution  ot  the 
salt  at  bar. 

The  clerk  of  the  court  was  present  at  the  sale  and  te^tiAes  that  he 
wrote  the  prooea  verbal  of  sale;  that  the  defendant  baa^hb  a  quarter 
section  in  Section  20,  T.  12  S.,  R.  2  E.,  divided  into  lots  of  toity 

The  publisher  o[  tha  Meridional,  a  newspaper  in  the  parish  of  Ver- 
milion, teatided  that  he  could  not  find  copies  of  bis  paper  published 
in  July  and  Augiiat,  187^. 

Upon  the  evidence  offered  the  title  was  reinstated  by  a  judgment 
of  the  court. 

Upon  the  trial  of  the  case  at  bar  that  judgment  was  admitted  in 
evidence. 

The  defendant  invokas  the  law  giving  effect  ot  an  original  docu- 
ment to  the  jadgment  ot  reinstatement. 

The  disinterested  witnesses  do  not  establish  with  any  degree  ot 
certainty  that  the  lands  bought  by  the  defendant  from  the  success  ion 
of  Dartes  are  the  same  as  those  claimed  by  Ihe  plaintiff  and  the 
intervenors.  They  were  aware  of  the  fact  that  he  bought  lands  at 
the  succession  sale.  They  were  not  as  certain  as  to  its  description 
and  location. 

Ot  the  proceedings  of  the  sale,  there  were  two  remaining  copies  of 
the  Meridional — one  copy  of  August  2,  1879,  and  the  other  ot  August 
9,  1879.  They  were  Introduced  in  evidence  on  the  trial  of  the  case 
at  bar.  There  was  no  such  evidence  in  the  suit  to  reinetate  the  lost 
record. 

The  advertisement  contained  in  tbe  two  copies  in  evidence  show 
that  tbe  following  are  the  tracts  ot  land  sold  at  tbe  succession  sale  in 
qnestion : 
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Iievy  TB.  Land  IT' 

The  N.  E.  1-4  of  the  N.  W.  1-4  Sec.  20,  T.  12  S.,  R,  2  E. 

The  N.  W.  1-4  and  the  S.  W.  1-4  o(  the  N.  W.  1-4,  same  section, 
township  and  ranj^.  The  remaiDing  tracts  advertised  are  in  an  en- 
tirely diflerent  section. 

This  newspaper  contains  proof  positive  of  the  lands  advertised  for 
tale. 

The  uncertain  memory  of  witnesses  rej^rding  sections  and  qaarter 
sections  of  land  sold  many  years  ago,  do  not  prove  title  when  entirely 
at  variance  with  the  advertisement  leading  to  the  sale.  Wearecoo' 
fronted  with  an  advertisement  informing  ns  that  the  land  is  in  th« 
N.  W.  1-4,  and  not  In  the  N.  E.  1-4  of  the  section,  ascontended  by  t)i« 
defendant.  The  correctness  of  the  advertisement  is  not  serioaGly 
qnestioned.     The  witnesses  do  not  positively  assail  its  verity. 

Il  is  not  proved  that  the  title  to  any  part  of  the  northeast  quartei 
was  in  the  saccession  at  the  time,  though  the  defendant  was  tTie  son- 
in-law  of  Dartes  and  presumably  kaew  something  of  the  titles  of  tht 
snccesBion  to  the  Innds  it  owned. 

Connsel  for  the  defendant  argues  that  the  judgment  reinstating  tlie 
sale  is  binding  and  final. 

The  interveners  and  plaintilT  were  not  parties  to  the  proceedinge 
to  revive.  They  are  not  concluded  by  a  judgment  decreeing  the  de- 
fendant owner  of  land  the  remaining  proceedings  prove  that  he  did 
not  buy.  It  was  not  manifestly  the  legislative  intent  to  anihoriie 
the  reinstatement  of  destroyed  records,  so  as  to  bind  third  penoDS 
without  regard  to  title  on  the  part  of  the  one  at  whose  instance  the 
reinstatement  is  decreed. 

There  was  manifestly  an  error  committed  in  the  year  1890,  when 
the  judgment  of  revival  was  rendered. 

Different  lands  were  included  within  the  terms  of  the  judgment 
from  those  the  defendant  owned.  The  defendant  may  have  been 
entirely  in  good  faith;  presumably  he  was  in  good  faith,  and  !*■ 
lleved  at  the  time  and  since  the  judgment  was  rendered  that  he  was 
the  owner  of  the  land. 

The  fact  remains  that  anterior  to  that  year  the  defendant  bad  no 
title  whatever. 

Good  faith  and  title  begin  from  the  date  of  the  judgment  reinstat- 
ing the  destroyed  record,  where,  as  in  this  case,  it  is  obvioDB  that 
('here  was  no  title  whatever  in  the  defendant  preceding  the  dale  of 
the  judgment. 
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Levy  vs.  L«ndry. 

The  statute  authorizing  the  revival  and  re-eatabliBhment  of  de- 
stroyed record  could  Dot  and  did  not,  aa  against  third  persons,  give 
retroactive  effect  to  a  judgment  so  as  to  invest  the  party  suing  to 
raioBtate  with  a  right  he  did  not  previously  possess. 

He  was  not  the  owner  oC  the  lands  prior  to  judgment,  and 
had  only  the   bare   possession. 

Had  he  had  poasessioQ  during  ten  years  just  preceding  the  date  of 
the  judgment  of  reinstatement,  he  would  have  had  no  title  apon 
vMch  to  base  the  ten  years'  prescription.  If  the  defendant  had  had 
a  title,  the  judgment  would  have  perpetuated  it  and  secured  a  pre- 
vioQBly  existing  right. 

We  can  not  give  the  court's  sanction  to  an  error  and  hold  third 
persons  bound  by  a  judgment  reinstating  a  record  manifestly 
erroneous. 

The  plaintiff  claims  rent  during  six  years — in  amount  five  hundred 
and  Btty  dollars.  The  judgment  of  the  District  Oonrt  is  silent  aa  to 
rent.  Before  this  court  the  plaintiff,  in  his  answer  to  the  appeal, 
prays  that  the  judgment  appealed  from  be  amended,  by  allowing  him 
the  rental  he  claims. 

Only  one  witness  testified  regarding  rent.  His  testimony,  general 
in  character,  does  not  impress  us  as  being  sufficient  to  sustain  a 
claim  for  an  amount  more  than  five  hundred  dollars. 

It  was  expert  testimony  in  an  action  in  which  the  parties  evidently 
were  far  more  intent  in  trying  the  validity  of  titles  than  in  estab- 
lishing the  rental  value  of  lands. 

We  do  not  feel  authorized  to  amend  the  judgment  on. the  testi- 
mony of  record. 

The  appellant  prays  that  the  case  he  remanded  to  enable  him  to 
prove  that  plaintiff  and  intervenors  had  no  title. 

The  issues  between  the  parties  were  clearly  presented.  We  would 
be  going  beyond  all  precedents  if  we  were  to  remand  a  case  upon 
the  mere  suggestion  that  there  \a  other  evidence  obtainable  and  ad- 
missible that  would,  if  admitted,  completely  make  out  the  defence. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellants*  costs. 
Rehearing  refused. 
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Board  of  Police  aod  Mayor  tb.  Glron. 


Article  7  of  the  OonstitatioQ  provides  the  right  of  as  accused  party 
in  all  criminal  proaecntioos  to  be  tried  by  a  Jury,  and  an  ordi- 
nance of  a  police  jury  denonncing  the  carrying  of  concealed 
veapons  within  the  town,  and  providing  a  short-hand  mode  of 
trial  which  cnta  the  accnaed  ont  of  a  trial  by  a  jnry,  is  nnconstl- 
tational. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  found  gnilty  by  the  Mayor's  Conrt 
ot  carrying  a  concealed  weapon,  and  was  condemned  to  pay  a  fine 
of  eight  dollars. 

He  appeals,  and  nrges  as  grounds  to  annul  and  set  aside  the  seu- 
teoce  that  manicipal  corporations  have  no  power  to  denounce  and 
.pnnisb  a  crime  denounced  and  punished  under  the  law  of  the  State. 

That  Che  case  is  one  to  which  the  trial  by  jury  extends. 

That  Sec.  932  of  the  Revised  Statutes  provides  a  punishment  for 
the  crime  charged,  from  which  the  ordinance  of  the  town  of  Opelou- 
sas,  on  the  same  subject  matter,  differs  in  letter  and  spirit,  and  is, 
in  conseqnence,  null  and  void. 

UmOK  OFFENCBS    DBNOITNCED    BY    STATUTE    HABB  THE   SUBJECT  OF 
POUCH   EBOPLATIONS  BY   MUNICIPAL  COEPORATION8. 

The  first  question  presented  relating  to  the  extent  of  manicipal 
authority  over  crimes  1^  not,  with  ne,  of  first  impression. 

The  point  was  considered  in  the  case  of  State  vs.  Foorcade,  45  An. 
717. 

It  was  an  issue  in  the  case  of  State  vs.  Clifford,  45  An.  980,  In 
which  we  held  that  in  view  of  the  necessity  of  maintaining  peace 
and  good  order  within  the  limits  of  municipalities  under  a  sufficient 
legislative  grant  of  power,  municipal  corporations  may  adopt  ordi- 
nances to  that  end. 

At  our  term  in  Monroe,  recently  held,  the  qnestion  was  presented 
and  the  cited  cases  were  reaffirmed.  Oity  of  Monroe  vs.  Hardy, 
ante,  p.  1232. 

MINOR  AND  PETTY  OFFENCES  VIOLATING  THE  CITY  CHABTEB. 

The  general  principles  apply  only  to  violations  of  manicipal  laws 
proper  and  such  as  fall  within  the  description  of  manicipal  police 
regnlations;  these  prosecutions  are  limited  to  certain  minor  and 
petty  offences. 
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Board  of  Pollue  and  Mayor  va,  Glron. 
VIOCATINQ  ORDINANCES    BY  CARRYING  CONCEALED  WBAPONS. 

Carrying  concealed  weapons  ia  a  minor  offence  immediately  tend- 
ing to  diatnrb  tbe  peace  and  security  of  the  pablic.  It  is  not  always 
active  and  open  and  for  that  reason  it  ia  tlie  more  dangerous  and 
reprehensible.  It  is  ot  itaell  a  disturbance  and  a  violation  of  the 
peace  and  the  quiet  of  tbe  commanity  for  a  person  to  pat  in  his 
pocket  a  weapon  to  kill  his  fellow  man  in  a  chance  quarrel  or  in  a 
premeditated  attack.  It  is  a  wrong  directly  affecting  the  public  and 
a  violation  of  peace  and  order.  Though  sot  classed  aa  such  it  Is  a 
Duiaance  that  ordinance  properly  aeeks  to  abate. 

By  the  charter  the  board  of  police  have  full  power  to  make  such 
laws  and  regulations  as  they  may  deem  necessary  for  the  good  order 
and  government  of  the  town. 

This  authority  covers  ordinances  adopted  to  maiutain  peace  and 
order  and  none  are  more  important  to  that  end  than  the  euppression 
ot  the  habit  of  carrying  concealed  weapons  for  aggrossive  use.  It  is 
an  offence  against   public  order.      Dillon,  pp.  387-389  et  aeq.,  3d  Ed. 

PENALTY. 

The  defendant  urges  aa  prejudicial  error  that  the  ordinance  under 
which  he  was  fined  is  in  conflict  with  the  section  of  the  statute  de- 
nouncing the  offence  ot  carrying  concealed  weapons  and  providing 
for  its  punishment.  The  penalty  under  tbe  State  law  ia  fine  or  im- 
prisonment, at  the  discretion  of  the  court,  not  to  exceed  five  hun- 
dred dollars,  and  tbe  imprisonment  not  more  than  three  months. 

The  minimum  is  not  provided  in  the  statute.  In  the  ordinance  of 
tbe  law,  assailed,  tbe  minimum  is  flzed  at  five  dollars. 

The  derivative  authority  to  impose  tbe  fine  is  not  given  by  the 
statute.  The  imposition  ot  the  penalty  is  epecially  authorized  by  tbe 
charter. 

The  Legislature  is  competent  to  delegate  to  municipal  corporations 
the  power  to  make  by-laws  and  ordinances.  Dillon,  p.  323,  to  the 
same  effect. 

The  Legislature  has  delegated  the  needful  power  to  enforce  tbe 
ordinances  and  authorized  the  imposition  ot  a  fine  ot  not  less  than 
one  hundred  dollars. 

The  State  has  provided  special  regulations  for  the  town.  Tbecharter 
penalties  govern.  "The  charter,  however,  may  expressly  or  by 
necessary  Implication  exclude  the  general  laws  of  tbe  State  on  any 
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IB  the  dlBt  I  action  ol  the  ooininoik  l%v  astoBlanderoaBworda 
d  wordB  slanCteroiiH  In  their  character,  but  regulrlDg  proof 
oldamase.    Civil  Code,  Arts,  131G,  2316;  ISLa,  38»;  12  La.  89t;  3  An.  m;  14  La.ISS. 

APPEAL  from  the  Nineteenth  Judicial  Dietrict  Court,  Pariah  of 
Iberia.     Vowhieg,  J. 


Week*  <fc  Week*  Attorneys  for  Plaintiff : 

A  Blander  is  an  oral  pablication  which  exposes  any  person  to  hatcedj 
contempt,  ridicale,  or  obloquy,  or  which  canses  him  to  be 
shunned,  or  which  has  a  tendency  to  injure  him  in  bis  occupa- 
tion. 42  Ad.  955;  40  An.  423;  86  An.  467;  26  An.  170;  Newell 
on  Defamation,  Slander  and  Libel,  p.  81 ;  Cooley  on  Torts,  193. 

"if  the  charges  are  false,  injurious  and  made  maliciously  or  mala 
antmo,  they  combine  all  the  elemento  necessary  to  support  the 
action."     40  An.  424;  45  An.  863. 

"Oar  courts  are  not  bound  by  the  technical  distinctions  of  the  com- 
mon law  as  to  words  actionable  per  ae  and  words  not  actionable 
per  ae,  and  allowing  for  the  latter  only  actual  pecuniary  damage 
specially  proved."  45  An.  863;  40  An.  424;  12  Aji.  894;  16  La. 
389. 

"  Both  the  damage  or  injury  and  the  malice  may  be  inferred  from 
the  nature  and  falsity  of  the  words  and  from  the  circumetancea 
under  which  they  were  uttered  without  the  necessity  of  special 
proof."  40  An.  424;  45  An.  874;  42  An.  956;  43  An.  907;  43 
An.  973;  38  Au.  161;  27  An.  214;  23  An.  2S0;  19  An.  322;  17 
An.  64 ;  11  An.  206 ;  3  An.  69 ;  16  La.  389 ;  also  Stewart  vs.  Car- 
linet  al.,  2  La.  75. 

A  druggist  may,  if  he  have  valid  reason,  refuse  to  fill  a  prescription. 
Bot  in  so  doing  be  must  take  reasonable  care  not  to  cause  need- 
less injury  to  the  reputation  of  the  physician. 
Whore,  to  protect  the  reputations  of  physicians,  a  certain  custom  or 
course  of  couduct  has  been  adopted  by  dru^ists,  whereby  any 
doubt  they  may  have  concerning  the  prescription  ia  kept  from 
the  patient  until  the  physician  has  been  seen  concerning  same, 
this  custom  must  be  followed  by  them.  And  when  a  drui^ist, 
seeking  to  injure  the  standing  of  a  physician,  refuses,  without 
caiue,  to  fill  his  prescriptions,  and  in  refusing  flagrantly  violates 
tbia  custom,  maliciously  communicates  to  the  customer  false  im— 
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presslons  concerning  the  medicine,  and  then  goes  out  upon  the 
streets  and  spreads  false  and  injurions  reports  concerning  Um 
prescription  and  the  physician,  he  is  liable  to  him  in  besTj 
damt^ea. 

If  a  lavtal  act  be  done  in  a  proper,  carefnl  manner  and  injiuy  neolt 
to  another,  this  is  damnum  abique  injuria,  and  no  action  IlM. 
BnC  if  a  lawful  act  be  done  in  an  improper.  Illegal  manner,  ud 
thie  course  be  taken  to  injure  another  causelessly,  then  the  paitf 
is  liable  to  the  i  ijured  person  tor  all  the  damage  vhich  his  cob- 
dnct  has  needlessly  and  wantonly  occasioned  him. 

A  person  doing  an  act  which  must  necessarily  occasion  injury  to  an- 
other, mnst  do  it  in  the  manner  least  harmful  to  the  rigbta  ol 
that  other. 

Only  the  substance  of  the  words  need  be  proven.  2  La.  578;  27  AH' 
247:  43  An.  967. 

Waller  J.  Burke,  Attorney  for  Defendant  and  Appellant: 

A  druggist  may  lawfully  refuse  to  fill  a  prescription  brought  to  him 
from  any  physician,  whatever  be  his  motive,  unless  there  be  a 
contract  compelling  him  to  do  so,  and  bis  refusal  does  not  rendu 
him  liable  in  damages.     12  An.  255. 

A  druggist  must  exercise  discretion  and  judgment  in  componDdin; 
drugs,  and  it  is  his  duty,  or  at  least  he  will  be  protected,  if  he 
does  not  know  the  nature  o(  the  dru^  called  for,  to  refuse  to 
HU  it;  and  to  communicate  his  conclusion  to  the  applicant  deal- 
ing with  him  and  reposing  confidence  In  him  is  not  elander. 
Bigelow  on  Torts,  p.  66. 

In  actions  for  slander,  proof  positive  mnst  be  made  of  the  alleged 
slanderous  comments.  To  prove  their  substance  is  not  sufficient; 
the  words  themselves  must  be  proven.  Am.  and  Brit.  Ency-  o' 
Law,  Vol.  13,  p.  485. 

To  support  an  action  for  slander  it  is  necessary  that  the  langaa^e 
used  be  /alee,  injurious  and  uttered  malo  animo.  40  An.  424; 
Moakes'  Underbill  on  Torts,  p.  19. 

It  is  only  to  words  which  are  manifestly  slanderous  in  their  natnfe 
that  the  presumption  o(  malice  attaches.  When  it  is  sought  to 
impute  malice  to  the  utterance  of  words,  not  unmistaksblf  "o, 
proof  of  malice  must  be  made.     84  An.  1147;  8  An.  130;  3  K- 
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Sligbling  comments  of  diplomas  held  by  pbyBicians,  and  of  ^hyei- 
ciaos  generally,  or  of  a  class  of  them.  Is  no  slander  of  a  partica- 
lar  physician,  inasmuch  as  it  can  not  affect  the  degree  «f  respect, 
good  will  and  social  or  business  distinction  to  which  hit  own  acts 
and  kia  own  social  and  business  habiU  entitle  him. 

Where  of  two  witnesses  of  plaintifT,  on  whom  the  burden  of  proof 
rests,  who  were  present  during  the  conversation  of  defendant  in 
which  be  is  alleged  to  have  slandered  plaintiff,  one  gives  a  ver- 
sion of  the  affair  which  the  other  claims  not  to  have  heard,  but 
repeats  words  entirely  different,  and  the  defendant  denies  the 
statement  of  the  first  witness  and  explains  the  remarks  testified 
to  by  tbe  second,  the  preponderance  is  with  the  defendant. 

Damages  from  the  act  of  relnsal  to  fill  a  physician's  prescription, 
even  it  allowable,  can  not  be  inferred  from  the  act.  They  most 
be  proven. 

Where  words  spoken  are  not  necessarily  and  intrinsically  slanderous 
they  do  not  awaken  the  presumption  of  damages,  but  these  must 
be  specially  proven. 

The  opinion  of  the  court  was  delivered  by 

MtLLEK,  J.  The  plaintiff,  a  phyaician,  claims  of  the  defendant,  a 
druggist,  damages  for  hie  refusal  to  fill  plaintiff's  prescriptions  and 
for  slander.  The  defence  is  that  defendant  was  unable  to  fill  the 
prescriptions,  and  a  denial  of  the  slander  imputed  to  defendant.  From 
the  judgment  of  fifty  dollars  against  bim,  defendant  appeals,  and, 
answering  the  appeal,  plaintiff  asks  that  the  damages  awarded  be 
increased. 

It  appears  from  the  record  the  defendant  did  decline  to  pre- 
pare two  prescriptions  of  the  plaintiff.  In  one  a  patent  medicine 
formed  a  component.  The  defendant  seems  to  have  been  averse  to 
putting  up  prescriptions  of  which  the  patent  medicine  formed  a 
part.  In  his  own  language  as  a  witness,  he  was  unwilling  to  take 
the  responsibility  of  such  a  prescription,  as  he  was  not  sore  of  the 
composition  of  the  patent  medicine.  There  is  some  testimony  that 
it  is  not  usual  to  include  a  patent  medicine  as  a  component  Of  pre- 
scriptions, and  there  is  testimony  it  is  not  infrequent.  At  least,  this 
difference  in  the  testimony  of  the  physicians  who  testify,  deserves 
some  consideration  in  connection  with  defendant's  unwllllngnees  to 
prepare  the  prescriptions.     With  reference  to  the  other  prescrip- 
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character  as  a  profeBsionol  man.  On  the  coDtrary,  defendant  en- 
gages in  a  public  discussion  on  the  subject  of  plaintiff's  prescriptions, 
in  which  he  derided  plaintiff's  diploma,!,  e.,  be,  defendant,  would 
not  give  a  straw  for  such  a  diploma,  and  he  further  commented  on 
one  of  plaintiff's  prescriptions  as  containing  ingredients  that  might 
kill  the  child.  It  is  iu  proof  that  the  plaintiff  is  a  graduate  of  Tnlau« 
University  Medical  Department  and  that  he  is  a  practisiiig  physician. 
There  is  no  testimony  to  justify  defendant's  comments  on  plaintiff's 
prescription,  and  there  is,  if  possible,  still  less  extenuation  for  de- 
fendant's disparaging  allusion  to  plaintiff's  diploma.  Ourjarispru- 
dence  rejects  the  common  law  distinction  in  actions  of  slander,  of 
words  actionable  per  »e  requiring  no  proof  of  dami^e  and 
other  words  slanderooa  in  tendency,  but  in  respect  to  which  the  law 
exacts  proof  of  damage.  Under  our  law  malice,  the  essence  of 
slander,  may  be  interred  froni  the  words,  and  damages  allowed  with- 
out express  proof.  Civil  Code,  Arte.  2315,  2316;  Miller  vs.  Holstein, 
IS  La.  389;  Feray  vs.  Foote,  12  An.  894;  3  La.  207;  14  La.  298.  Th« 
application  of  defendants  remarks  was  well  understood.  They  were 
□ttered  publicly.  Their  natural  tendency  to  affect  plaintiff  injuri- 
ously as  a  professional  man  is  obvious,  and  the  mischief  apt  to  b« 
done  by  such  language  is  increased  when  it  is  considered  that  de- 
fendant is  a  druggist  in  the  commnnity  in  which  plaintiff  is  a  prac- 
tising physician.  We  have  read  with  care  the  elaborate  opinion  of 
the  judge  of  the  lower  court.  We  think  that  under  the  circum- 
stances the  judgment  should  be  more  than  nominal.  It  is  a  grav* 
matter  to  assail  without  a  semblance  ot  cause  professional  reputa- 
tion. In  our  opinion  the  judgment  should  be  increased  to  one  hun- 
dred dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgmeub 
of  the  lower  court  should  be  avoided  and  annulled,  and  It  is  now 
adjudged  and  decreed  that  plaintiff  recover  from  defendant  one  hun- 
dred dollars,  with  costs  in  both  courts. 


No.  1473. 
Philomene  Francoibe  Fontbnot  vb.   Jean  B.   Manuel. 

Where  tbe  terms  ol  the  aasertetl  donations  inter  citoi  leave  Jt  doubttnl  vbetl 
the  usufruct  ot  the  property  was  cODTeyeil  to  tbe  donee  or  reaervcd  to  1 
donor,  the  court  may  seek  the  iDterpretatlon  In  (he  acta  of  the  parties,  i. 
denoting  their  appreciation  of  tlie  aaeerted  donations.    Civil  Code,  Art.  135«. 
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Hmi  of  tbe  Dgutruct  of  tba  properly  tu  the  donor  aanulB  Ibe  dODiiCloii.    CItII 

e  court  muat  give  effect  to  testlmonj  even  whea  oontrary  to  tbe  alleeations  in 
tbo  petitlOD  vhen  reoelved  wIthODt  objeocion  Icoin  Che  party  wbo  might  taate 
excluded  It  by  bia  objections,  aud  espeolati}' nbeu  offered  and  recelifd  m  be- 
bair  at  tbepurtf  by  wbom  tbat  obKutlon  might  bave  been  siicceBstully  lolcr- 
posed  If  offered  bjbli  adTenary.    11  Martin,  HI;  11  Martin.  26;  iSLa-Na. 

PPBAL  from  the  Eleventh  Judicial  District  Court,  Parish  of  Si. 
^     Luidry.     Perrault,  J. 


KennelH  Baillio  Attorney  tor  Plaintift  and  Appeliee: 

ere  are  three  kinds  of  dmations:  1.  Gratuitous;  2.  Oneroaa;  3. 

Remunerative.     O.  C.  1523. 
le  onerous  donation  ie  not  a  real  donation,  if  the  value  of  theobject 

does  not  manifestly  exceed  that  of  the  eharf^s  imposed  on  tbe 

donee.    0.  0.  1524. 
inations  inter  vivoa  are  liable  to  be  revoked  or  dissolved  on  account 

of  the  following  causes:     •     *     •     The  n  on -performance  of  tbe 

GonditlonB  imposed  on  the  donee.     0.  C.  1569. 
bere  a  party  claiming  under  an  onerous  donation  desires  to  avail 

himself  of  the  provisions  of  C.   C.   1526,  he  must  do  so  by  a 

special  plea,  or  defence,  invoking  in  his  favor  the  provisions  of 

that  article. 

rtiomat  H.  Lewie  Attorney  tor  Detendant  and  Appellant: 

is  a  condition  precedent  to  an  action  of  reaciaaion  of  an  onerous  or 
remunerative  donation  that  the  donor  should  offer  to  restore  the 
donee  to  the  same  situation  he  was  in  before  the  contract. 

e  rules  peculiar  to  donations  inter  vivos  do  not  apply  to  oneroiu 
donations,  if  the  charges  or  services  imposed  upon  the  donee  ex- 
ceed the  halt  of  the  value  of  the  object  donated.  Tbe  rulea 
gOTeming  commutative  contracts  apply  in  such  casea.  C.  C. 
1526. 

zh  a  donation  will,  therefore,  no'^  be  annulled  on  tbe  ground  tbat 
the  donor  does  not  by  the  act  of  donation  divest  himself  at 
present  and  irretrievably  of  the  ownership  of  tbe  property. 

on  the  annulment  of  a  donation  at  the  suit  of  the  donor  for 
formal  defects,  full  reimbursement  and  indemnity  must  be  made 
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to  the  donee  for  the  expeoaeB  incoired  and  sacrlflcee  necessarily 
made  in  complying  with  the  conditiona  of  the  donation.  Even 
where  tbe  donation  is  annulled  for  uon- performance  of  the  con- 
ditions by  the  donee,  the  donor  most  reimboree  the  ezpensee  to 
the  extent  to  which  he  has  been  benefited, 
n  onerooe  donation,  like  any  other  contract,  must  be  so  conatrned, 
if  possible,  as  to  give  effect  to  all  its  clausea. 


The  opinion  of  Hie  conrt  was  delivered  by 

MnxBR,  J.  The  plaintiff,  Philomene  Francoise  Fontenot,  auea  to 
annol  an  alleged  donation  infer  vivoa  of  her  property  to  tbe 
defendant,  Jean  B.  KEannel.  Tbe  gronnda  are,  that  in  ao  far  aa  the 
donation  purports  to  convey  more  than  the  nsafmct  daring  her  life 
of  the  property,  it  was  executed  in  error;  that  aa  a  donation  it  is  null 
because  It  does  not  profess  to  divest  her  of  the  property  and  no  de- 
livery was  made,  and  that  ita  proTiaioaa  are  contrary  to  law;  In  the 
event  that  the  donation  Is  maintained  aa  of  tbe  nsafmct,  then  the 
answer  claima  it  ahonld  be  annulled  for  non- performance  of  the  con- 
ditiona  impoaed  on  the  donee,  and  the  plaintiff  fioally  claimed 
Jadgment  against  defendant  for  two  years'  rent  of  the  property 
occupied  by  defendant  under  the  donation. 

The  defendant  firat  filed  the  peremptory  exception  that  tbe  dona- 
tion waa  the  oneroua  donation ;  that  under  the  conditiona  imposed 
on  him  defendant  bad  incurred  expenaes  and  made  improvements  on 
the  property,  and  that  plaintiff  could  not  maintain  the  suit  without 
first  tendering  the  amoant  of  those  chaises  and  expenses.  Tbe  ex- 
ception  was  referred  to  the  merits,  and  the  defendant  answered, 
setting  up  the  act  aa  an  ooeroas  donation.  Insisting  its  conditions  had 
been  fulfilled,  and  reiterating  the  allegations  in  his  exceptions  as  to 
the  expenses  incurred  by  him  and  the  Improvements  on  the  property 
made  in  fulfilment  of  the  conditiona  impoaed  by  the  act ;  the  answer 
claimed,  in  the  event  the  donation  waa  aet  aside,  that  judgment 
should  be  rendered  gainst  plaintiff  for  the  amount  of  defendant's 
reconventional  demand  of  two  thousand  three  hundred  and  ninety- 
two  dollars. 

The  judgment  of  the  lower  court  was  In  favor  of  the  plaintiff,  an- 
nulling the  donation,  and  on  the  reconventional  demand  awarded 
aix  hundred  and  ninty-two  dollars  to  the  defendant.     From  that 
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Jadgment  defendant  appeals,  and  ftnawering  tbe  appeal  plaintiff  ukB 
that  he  be  allowed  tbe  rente  claimed  in  the  petition. 

The  act  in  controversy  opens  with  the  donation  ot  the  property, 
fnlly  describing  it,  to  the  defendant  on  the  conditions  "that  tlie 
donee,  the  said  Jean  Bte.  Manael,  shall  himself  and  wife  reside  on  tbe 
premises,  attend  to  the  affairs  and  wants  ot  the  donor  generally, 
provide  for  her  wants  according  to  her  means.  The  donee  shall  also 
care  for  an  i  protect  the  property  of  the  donor  as  he  would  care  for 
and  protect  his  own  property.  In  case  of  the  illness  of  the  donor 
tbe  donee  and  his  wife  shall  nurse  her  as  they  wonld  a  mother.  At 
the  death  of  the  donor  the  donee  shall  assume  full  jKiMession  of  Ihe 
property  before  described  and  donated.  Prior  to  the  death  ot  donor, 
from  this  day  the  said  donee  shall  «njoj/  the  possession  of  said  prop- 
erty tn  usufruct,  and  cultivate  the  land  or  cause  the  same  to  be  culti- 
vated for  hia  own  use  and  benefit." 

The  petition  charges  tbe  act  was  Intended  to  give  the  usnfract  W 
defendant,  and  the  conrt  ascertains  it  reserves  that  Qsnfmct  to  tbe 
donor  and  hence  is  void. 

The  donation  inter  vivos  is  that  which  divests  the  donor  at  present 
and  irrevocably  ot  the  thing  in  favor  of  the  donee  who  accepts  it. 
The  donor  may  give  the  usufruct  to  another,  but  can  not  reserve  it 
for  himself.  It  has  been  uniformly  held,  under  this  provision  of  tbe 
Code,  that  the  reservation  of  the  usufruct  to  tbe  donor  avoids  tbe 
donation  infer  vivos.  Dawson  vs.  Halbert,  4  An.  36;  6  An.  433;  13 
An.  721;  Civil  Code,  Arts.  1468,  1633.  Tbe  defendant  insists  tbe 
donation  gives  the  oenfract  to  the  defendant,  and  hence  is  not  ia 
conflict  with  onr  Code  on  that  point.  The  act  is  at  best  not  consist- 
ent in  its  recitals  at  tbe  death  of  the  donor;  it  declares  the  donee 
shall  assume /«((  possession,  yet  in  its  conclusion  it  is  stated  that  de- 
fendant, before  the  death  of  tbe  donor,  shall  have  possession  in  nBQ- 
fruct  and  cultivate  the  land  for  bi^  benefit,  thus  clearly  implying  that 
until  the  death  of  the  donor  tbe  usufruct  was  reserved  to  her.  Again, 
in  tbe  body  of  the  act  is  the  stipulation  tbe  donee  shall  care  for  and 
protect  the  property  of  the  donor  as  the  donee  would  bis  own.  This 
language  referring  to  the  property  as  that  o/ lAe  donor,  to  be  caied 
for  as  her  property,  is  certainly  not  consistent  with  the  defendant's 
pretensions  that  tbe  usufruct  in  tbe  life  of  tbe  donor,  as  well  as  tbe 
property  after  her  death,  was  given  to  him.  If  that  had  been  in- 
tended tbe  donation  would  have  been  simply  of  the  property.    Alio- 


0PELOUSA8,  JDLY,  1894. 


yotitenot  T8.  Hanael. 


■ion  to  the  'aenfrnct  would  have  been  uBeleas.'  So  while  the  act  in 
iu  elMit^  aentence  states  that  nenfmct  and  poBaeuion  shall  be  in 
the  donee  from  its  date,  the  Btipalation  is  incouaiatent  with  other 
porta  of  the  act  referring  to  the  property  aa  that  of  the  donor  to  ba 
taken  care  of  by  the  donee  and  giving  him  poaaeaston  only  At  tha 
death  <rf  the  donor. 

The  conduct  of  plaintiff  and  defendant  since  the  dooaticm  is  in- 
stractive,  that  both  interpreted  the  act  tliat  plaintiff  was  to  retain 
possession  aikl  administer  the  property  (or  her  bsneBt.  Oivi]  Oode 
Art.  1966 ;  2  Hen.  Digreat,  p.  1012,  No.  7.  Thas  it  appears  thai;  after 
tba  donation  the  plantation,  or  certainly  part  of  it,  was  cnltivated  on 
stiaree  nnder  contraets  made  by  plaintiff  exerting  control  as  owosr, 
as  snch  deriving  the  revenue  from  that  cultivation.  This  manifesta 
that  both  appreciated  she  retained  the  uanfrnct.  Again,  the  record 
of  over  five  hundred  pages,  submitted  to  as,  teems  with  the  com- 
plainbB  of  plaintiff  that  her  property,  since  the  act  of  donation,  was 
not  properly  caied  for,  her  cattle  suffered  to  die  from  want  of  atten- 
tion, her  dwelling  going  to  decay  and  the  fencing  suffered  to  rot,  all 
from  defendant's  reglect.  Along  with  these  complaints  are  the  de- 
fendant's denials  and  his  testimony  that  be  did  look  after  the  cattle, 
prop  the  dwelling  and  mend  the  fences.  Tbe  plaintiff's  compl^nta 
and  defendant's  JostiBcations,  or  ezcusea,  all  impress  the  mind  as 
part  of  the  Dsnal  intercourse  of  a  dissatisfied  owner  against  the  per- 
son selected  to  manage  that  owner's  property.  If  the  defendant  had 
been  Doderstood  to  be  clothed  by  the  act  in  question  with  the  usu- 
froct  of  this  property,  beginning  from  the  date  of  tbe  act,  besides 
the  full  ownership  after  the  plaintiff's  death,  there  would  have  been 
no  reason  for  plaintiff's  complainta  aa  to  its  manaKement.  Bat  on 
Uie  theory  that  tbe  plaintiff  reserved  tbe  osofmct  of  the  property, 
and  defendant  was  to  manage  for  her,  her  complaints  and  his  state- 
meats  Justifying  his  management  are  easily  understood.  -  Again,  it 
appears  the  plaintiff  paid  the  taxes  on  the  property.  If  it  had  ever 
been  intended  dsfendant  was  to  have  the  usafmct  nnder  the  dona- 
tion it  was  for  him  to  pay- tbe  taxes.  Civil  Code,  Art.  IMI.  So  then 
tbe  conduct  of' both  parties,  in  our  view,  manifeata  plaintiff,  the 
donor,  was  to  have  tbe  asnfmct,  and  that  conduct  Is  a  better  guide 
to  tbe  Intention  of  the  parties  than  the  inconsistent  statements  of 
the  act.'  ... 
Ag^n,  wltboQt  objection  from  either  aide,  the  teatlmony  is  in  the 
87 
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to  defendant.  Then  it  transcended  the  purpose  of  the  parties, 
■ccording  to  the  testtmony  of  the  notarj,  defendant's  witness.  There 
ia  iDcoDBiatencj  in  the  teatimony,  and  arieing  from  their  condact  m 
to  the  purpose  really  intended.  Xt  is  onr'  impreasion  on  the  whol* 
case  that  the  act  ia  void  on  another  ^rotind;  there  was  no  aggregatio 
mmtium,  or  at  leaat  the  testimony  Isils  to  satisfy  as  that  any  con- 
currence of  mind  <  f  tfae  parties  finds  expression  in  the  act,  repni^ant 
as  we  think  the  a<it  is  in  its  terms,  and  contrasted  as  we  deem 
It  with  the  testimony  and  condoct  of  the  parties.  On  this  ground  we 
hold  the  act  void  as  well  as  on  the  other. 

The  defendant  nrges  that  the  plaintiS  should  have  tendered  the 
expenses  and  losses  incurred  by'  defendant  In  order  to  comply  with 
the  conditions  of  the  act.  These  items  claimed  by  plaintiff  amotiat 
to  two  thousand  three  hundred  and  ninety-two  dollars,  made  op  of 
loss  of  crops  on  his  plantation  caused  by  removing  to  plaintiff's 
plantation  as  required  by  the  act;  the  expenses  of  that  removal,  the 
amoont  of  fencing  by  defendant,  and  the  cost  of  levees  made  and 
of  lumber  furnished  by  him;  for  two  years'  services  of  plaintiff  and 
his  family  in  waiting  on  plaintiff  and  attending  to  her  wants,  and 
flnally  five  hundred  dollars  claimed  for  the  loss  of  society  by  defend  - 
ant's  moving  from  his  neighboiiiood  to  defendant's  plantatjon.  This 
amount  is  claimed  in  the  alternative,  i.  e.,  it  the  donation  is  not  sns- 
tained  and  the  want  of  tenderof  the  amonnt  pleaded  as  a  peremptory 
exception,  it  is  insisted  should  itself  have  defeated  the  action.  In 
onr  view  no  tender  was  requisite  to  annul  an  act  we  hold  to  be  void. 

On  the  reconventional  demand,  in  oar  view  a  large  part  of  It  is 
Inadmissible.  We  have  carefnlly  considered  this  branch  of  the  case, 
and  in  onr  opinion  the  amount  allowed  by  the  judgment  of  the  lower 
coort  is  ample.  The  defendant  does  not  object  to  the  allowance  save 
■s  to  ninety-two  dollars,  which  we  think  was  allowed  in  error.  On 
the  claim  for  rents  preferred  by  plaintiff's  answer  to  the  appeal,  we 
see  no  basis  to  make  defendant  pay  rent  for  land  on  which  he  resided 
under  the  stipulation  in  the  act. 

We  have  not  discussed  all  the  points  argued  by  connsel  because  in 
onr  view  nnnecessary,  by  reason  of  the  view  we  take  of  the  act  under 
eonsideratiou. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tfae  judgment  of 
^«  lower  court  be  amended  so  as  to  restrict  defendant's  judgment 
■gtinst  plaintiff  to  six  hondred  dollars,  with  costs  of  the  appeal  to  be 
paid  by  defendant,  and  that  in  other  respects  it  be  affirmed. 
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whether  the  life  nmfniGt  was  intended  to  be  given  the  donee  or  re- 
■erred  to  the  donor.  And  as  to  the  property  itselt,  there  1b  the 
avowal  by  the  notary  who  pasted  the  act  offered  by  the  delendant, 
that  tbe  dotuttlon  ol  the  plantation  was  to  take  effect  atter  the 
death  of  the  donor.  On  the  Issne  of  poaaesBlon  we  ftnd  it  pot  beyond 
all  controversy  that  after  tbla  eo-called  donation  tbe  donor  contin- 
ued in  poBseseion,  leasing  part  of  tbe  land  on  shares,  hiring  a  laborer 
to  coltivate  uiotber  portion,  deriving  the  few  revennea  for  beraeU 
without  tbe  slighteat  objection  or  claim  from  defendant.  We  find,  too, 
that  conaistently  with  tbe  actual  retention  by  the  donor  of  the  prop- 
erty and  of  Its  revenaea  after  the  anppoeed  donation,  she  paid  the 
taxes  on  the  property.  If  it  bad  been  .intended  tbe  donee  should 
have  the  nanfmct,  or  if  he  had  had  It  in  fact,  it  was  hia  obligation  to 
pay  the  t&xea.  Civil  Code,  Art.  1651.  As  to  tbe  asnfmot  asserted  on 
behalf  of  tbe  defendant  if  it  ever  existed,  It  wonld  be  ended  by  bis 
death  and  by  tbe  death  of  the  donor,  and  of  both  these  deaths  we  are 
informed  by  tbe  record.  The  dlscnssion  as  to  the  supposed  nanfroct 
of  tbe  donee  daring  tbe  life  of  the  donor,  presents  no  practical  Im- 
portance. As  to  tbe  supposed  donation  of  tbe  property,  in  our 
view  there  is  no  escape  from  the  conclnsion  under  all  the  testimony 
it  was  not  to  take  effect  till  the  donor's  death,  and  was  and  is  ntterly 
void  en  that  ground.  This  court  can  not  close  its  eyes  to  all  this  tes- 
timony of  the  actual  fact,  and  hold  notwithstanding  tbe  lite  nsnftnet 
was  the  donee's,  because  of  the  allegations  In  that  respect  in  plaintiff's 
petition,  overthrown,  we  think,  by  testimony  offered  without  objec- 
tion, or  hold  tbat  tbe  donation  of  tbe  plantation  divested  tbe  donor 
"at  once,"  as  required  by  tbe  Code,  when  the  act  Is,  we  think,  and 
certainly  tbe  testimony  shows  it  was,  only  to  take  effect  after  the 
donor's  death. 

It  must  be  borne  in  mind,  too,  the  conrt  ie'deallng  with  a  prohibi- 
tory law  in  tbe  public  Interest  to  maintain  tbe  simplicity  of  onr  sys- 
tem of  titles,  exacting  tbat  donations  inter  vivog  must  in  prseaenti 
divest  tbe  donor  of  tbe  property.  Tbe  inhibition  is  like  tbe  prohib- 
ited Jldei  eommfMum  and  annuls  the  act.  It  might  be  claimed  tbe 
court  would  be  bound  to  enforce  such  prohibitions  even  if  not 
pleaded. 

Aside  from  this,  in  our  view  within  the  scope  of  pleadings  and  of 
testimony  offered  oo  one  side  withont  objection  and  of  that  produoad 
by  the  otber  we  are  authorized  to  hold  the  act  rabmittod  to  «a  void 
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require  no  Boretjr  from  the  defendant,  but  he  ahall  prononnce 
BDmmarily  npon  the  merita  of  hia  opposition  if  the  pli^ntlff  re> 
qnires  it,  u  ii  explained  below.   O.  P.  740. 
A  debtor  can  arrest  the  aale  of  his  property  seized  onder  execatoty 
process  by  alleging  nnder  oath  any  of  the  following  reasons : 

That  it  has  been  extinguished  by  transaction,  novation  or  some  other 

legal  manner. 
That  tt  was  obtained  by  frand,  violence,  fear  or  some  other  unlaw fnl 

That  he  has  a  liqaidated  account  to  plead  in  compensatiOD  to  the 
debt  claimed.     O.  P.  789. 

B.  Titche  and  C.  F.  Oarland  Attorneys  for  Defendant  and  Appellee : 
Where  an  Injonction  issues,  without  bond,  against  eze.ntory  process, 
npon  one  or  more  of  the  grounds  enumerated  in  Art.  789,  U.  P., 
the  plaintilT  in  injunction  will  be  restrained,  tor  the  maintenance 
of  his  writ,  to  proof  of  t^e  grounds  thus  selected,  although  he 
may  aver  other  causes  not  enumerated  in  that  article.  80  An. 
1163,  Williamson  TS.  Richardson;  81  An.  112,  Berens  vs.  Boutte; 
82  An.  767,  Oillesple  vs.  Scott. 
Uuli  qui  dated' claims  can  not  be  opposed  iu  compensation  to  promis- 
sory notes.  B.  C.  0.  2209;  32  An.  877,  Burbridge  vs.  Ander- 
son; 28  An.  97,  Berene  vs.  Ker;  38  An.  941;  26  An.  740,  Noble 
vs.  Flower;  22  An.  430  and  448;  24  An.  208,  "a  claim  for  dam- 
ages can  not  compensate  a  note;"  26  An.  716,  "an  account 
does  not  compensate  a  note." 
Before  seeking  to. annul,  a  contract  of  saje,  the  party  asking  relief 
must  offer  to  place  his  adversary  in  the  same  aitoation  that  he 
occupied  before  t.he  sale  occurred.  He  (an  not  keep  the  thing 
purchased  and  at  the  same  time  refuse  payment  oF  the  price.  14 
An,  716,  McDonald  va.  Vaugbn;  14  An.  66,  Van  Wick  vs.  Rlet; 
81  An.  81,  Byrne  vs.  Bank;  29  An.  245,  Blake  vs.  Nelson;  Matta 
vs.  Beuderson,  14  An.  473.. 

The  opinion  of  the  court  was  delivered  by        ,     , 
MnJAB,  J.    The  pl^ntlff  Issued  executory  process  on  two  promia- 
aory  notes  made  by  defendant  tor  amounts  aggregating,  with  the  ten 
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tho  plmintlff'a  motion  to  dismiss  on  the  Eround  that  the  amount  in- 
volved is  less  than  two  thonaand  dollars. 

'  Anopposltion  and  injunction  wlthont  bond  i» an  Incident  to  ths 
demand  in  the  petition  for  the  seizare  and  sale.  It  is  Id  le^al  ettect 
an  Bnawer  to  tbe  petition.  The  opposition  la  restricted  to  the  iaane 
vhether  the  notes  on  which  the  order  for  the  aelsnre  and  sale  Is 
baaed  have  been  obtained  by  trand,  or  paid,  or  extlngaiahed,  or 
oCber  defences  exist  specified  in  the  Code,  anthotizing  the  oppoai- 
tion  without  bond.  The  opposition  if  maintained,  aimply  and  only 
airests  the  selznre  and  sale,  and  decreea  that  plaintiff  can  not  en- 
force the  notes.  Code  of  Practice,  Arta.  738,  7SS;  Hozey  t a.  Sheriff, 
ULa.  86S;  Monottva.U.  S.  BBnk,4  Rob.  4M;  Oonrad  va.  Sheriff,  2» 
An.  124;  30  An.  1163;  31  An.  112.  It  follows,  therefore,  that  the 
Tsmedy  aelected  by  the  defendant,  i.  e.,  an  opposition  without  bind 
to  arreat  the  aale  of  bis  property  on  the  ground  the  demand  oan  not 
be  enforced,  reatrlcta  the  Issue  to  that  demand,  -which,  as  already 
atated,  la  under  two  thousand  dollara. 

Indeed,  In  another  point  of  view  there  la  bat  one  suit  before  the 
coart,  {.  e.,  between  plaintftt  Eocb  and  defendant  Oodchaux  and  on 
the  notea.  There  la  a  demand  of  defendant  agalnat  Silbernagle  for 
jadgment  for  the  excess  of  defendant's  offsets  over  the  amount  of 
the  notes.  But  Silbernagle  fa  not  before  the  court.  It  la  alleged  In 
the  opposition  that  the  notes  axe  not  owned  by  plaintiff,  bat  are 
sued  on  for  the  benefit  of  Silbernagle,  and  there  la  the  prayer  for 
Judgment  for  the  excaaa  of  the  otfaeta  against  plaintiff  aa  agent  of 
Silbernagle.  It  Is  manifeat  no  soch  judgment  could  be  given  against 
one  not  before  the  court  either  by  citation,  appearance  or  any  mode, 
save  the  recital  in  the  petition  that  suit  is  for  hie  benefit  utterly  in- 
effectlTe,  if  It  were  so,  to  Introduce  bim  as  a  party  against  whom  a 
money  judgment  could  be  rendered.  Eocb,  the  plaintiff,  is  befoM 
na  simply  and  only  as  holder  of  the  notea,  and  the  only  judgment  the 
record  admlta  la  whether  he  can  enforce  a  demand  less  than  the 
amount  to  eive  the  court  jurisdiction. 

We  llatened  with  Interest  to  the  able  ai^ament  in  aupport  of  the 
defence  on  the  merits,  but  we  reach  the  conclusion  that  there  la  no 
jurisdiction  in  this  court  to  deal  with  the  merits. 

It  Is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  in 
this  case  be  dismissed  at  appellant's  costs. 


SUPRBHE  OOUBT  OF  LOUISIANA 
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JahbsO.  Ohaobbbb  bt  als.  vs.  Simon  Block;  JaiuisO.  Chachbeb 
vs  Sahb. 

The  court  tgain  recogDliCB  tbat  In  the  petitory  actloo  the  plklutlff  muBt  reooTeron 
the  BtrcDgth  ot  bis  title,  not  od  the  auppoied  weakneaa  of  tlmt  ot  the  delead- 
aat.    9HartlD,K7;  GLa.;8;  lAD.itS. 

The  Burreader  In  bankruptcy  under  the  actof  Oougress  of  IBC'carriBi  all  the  prop- 
erty ot  the  bankrupt  to  the  aialgnes,  and  no  action  upon  the  property  or  ur 
■peolllo  partot  itoan  tbereatterbe  maintained  by  t  bo  bankrupt  or  by  any  oat 
clalmlDB  by  purchase  from  them,  unleia  by  a  new  title  acquired  since  tlis 
bankruptoy.  Bankrupt  Acl,  Sec.  It ;  Bump,  on  Bankruptcy,  lOtb  Bd.  W;  »  As. 
411. 

Hence,  irben  the  petitory  action  by  the  bankrupts  or  their  trauslerees  isaTowedlj 
for  property  thus  surrendered  In  baabruploy,  and  asserting  title  eilstlng  il 
and  beCore  the  bankruptoy  and  wbicli  □ecessaiily  niuaed  to'  the  aaslgnces,  tbc 
action  can  not  be  maintained.    Ibid. 

So  court  can  enforoe  the  demand  of  (he  bankrupt  tor  property  belongins  lohlm  t< 

passed  to  his  assignees,  unless  the  property  Is  claimed  by  a  new  title  Ciom  IbF 
assignee.    3  Uennen's  Digest,  vrrio  Illegality  ot  Contraet.'p.  1007;  MAn.jn, 

APPEAL  from  the  TweKth  Judicial  District  Court,  Parish  of  Calca- 
sieu.    Foumet,  J, 


E.  L.  Wella  Attorney  for  Plaintiff  aqd   Appellant. 
A.  F.  Pajo  Attorney  for  Defend  an  I  and  Appellee. 

The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  plaintiff,  James  O.  Ohachere.  ^  the  transferee  of 
Joseph  Block,  and  the  heirs  of  Achille  Dupre,  bring  this  suit  ac^u^' 
Simon  Block  to  be  recognized  as  owner  In  common  with  bimof  cer- 
tain lands  in  the  parish  o(  Calcasien.  The  defendant  asserts  title  to 
the  whole  ol  the  land  under  tax  titles  acquired  by  bis  vendor  in  1881. 
It  is  conceded  that  Simon  Block,  Joseph  Block  and  Achille  Dapre 
were  once  owners  in  Indivision  of  the  lands.  The  plaintilTB  claim 
that  the  relations  of  joint  ownership  existed  at  the  date  of  the  tax 
sales  in  1881;  that  the  sales  were  in  the  interest  of  Simon  Block-, 
that  hence  he  conld  not  acquire  from'  the  purchaser  at  the  tai  sale 
'ihe'ViiOle  of  the  property  to  the  prejudice  of  bis  co-proprietors, 'And 
at  best  the  tax  titles  can  avail  only  as  offcictftig  a  redeihptlon  of  the 
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luid  from  the  taxes ;  bnt  tb«  p«tltloD  further  aven  that  the  tax  aalem 
are  void  because  there  was  do  proper  aasesament  or  notice  to  the 
oinieT,  or  other  formalities  otraerred  required  in  tax  soles. 

The  defendant,  Simon  Block,  asserta  the  valldit;  of  the  tax  titlea, 
and  besides  pleads  that  the  title  of  Joseph  Block,  from  whom 
(Aacbere  claims  to  acquire,  and  ol  Achille  Dnpre,  under  whom  the 
plalntUf ,  his  h^rs  claim,  was  divested  by  the  surrender  In  bank- 
roptcy  tinder  the  Federal  Bankrupt  Act  of  1867,  made  by  Joseph 
Blcck  and  Achille  Dupre  in  1874,  at  which  date  their  titles,  now  as- 
serted by  plaintiffs,  existed,  and  consequently  passed  to  the  ae- 
signees  of  the  bankmpts.  This  surrender,  supported  by  the  usual 
decrees  of  adjndication  in  bankruptcy  and  the  appDiutment  of  tbe 
ssaignees,  the  defendant  pleads  as  an  estoppel  against  Ohachere  as 
sssigaee  of  Joseph  Block  and  the  heirs  of  Achille  Dnpre.  Other  de- 
fences were  urged  Id  our  view  unnecessary  to  be  noticed.  From  th» 
judgment  of  the  lower  court  Bostaining  the  estoppel,  tbe  plaintifTa 

By  a  different  line  of  argument  we  reach  the  concloslou  that  plain- 
tiffs can  not  malnt^n  this  action.  It  is  beyond  coutroversy  the  titles 
of  Joseph  Block  and  the  heirs  of  Achille  Dupre  existed  at  the  date 
of  the  bankruptcy  proceedings.  It  Is  claimed  by  the  plaintiffs  the 
property  covered  by  these  titles  was  not  placed  on  th<j  achednies  of 
the  ttankrupte.  Bnt  under  the  law  the  surrender  divests  the  title  of 
the  bankmpts  whether  or  not  the  property  is  placed  on  tbe  schedule. 
Again,  It  Is  urged  on  behalf  of  plaintiffs  that  the  bankrupts  can  as- 
sert title  on  the  presumption  their  debts  are  all  dlscbar^d,  and 
because  the  aseiEuees  make  no  claim.  Bat  it  is  well  settled  under 
tbe  bankrupt  law  that  tbe  title  of  tbe  bankrupt  Is  forever  divested 
by  the  Burrender,  that  be  can  never  claim  any  specific  property  in- 
cluded in  tbe  surrender  unlesa  by  a  new  title.  See  Bump,  on  Bank- 
ruptcy, Sec.  14;  May  vs.  Railroad,  44  An.  463. 

The  plaintiff  In  the  petitory  action  must  recover  on  the  strength 
of  his  title,  not  on  the  weakness  of  that  of  his  adversary.  The  plain- 
tiff's case,  or  at  least  tbe  testimony  produced,  i.  e. ,  the  proceedings 
in  bankruptcy,  develop  that  tbe  property  they  undertake  to  claim 
passed  to  their  assignees  in  bankruptcy  years  since.  The  defendant 
claims  he  holds  by  a  new  title  acqnlred  since  the  bankruptcy  proceed- 
ings from  the  purchaser  at  tbe  tax  sale.  But  tbe  character  of  bis 
title,  good  or  bad,  or  whether  or  not  supported  by  the  prescription 
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Deroaen  ti  Heb«M  et  ala. 

Tb«  opinloo  ot  the  coart  was  delivered  by 

Pbbbault,  District  Jcdoe.  Plaintiff  alleges  that  he  Is  the  owner 
ota  tract  ot  laad  known  as  the  "  Hayes  place,"  situated  in  the  pariah 
ot  Iberia,  described  as  Sections  17,  49,  60  and  61,  in  T.  13  S.,  R.  5 
E.,  in  the  Bonthweetern  Land  District  of  Lanisiana,  containing  one 
thonsand  nine  hundred  and  twenty-four  and  12-100  acres.  He  far- 
ther avers  that  s^sale  thereof  was  made  to  the  prinolpal  defendant,  F. 
Jales  Hebert,  byO.  T.  Oade,  Sheriff  of  Iberia  parish,  December  24, 
1892,  mder  a  ft.  fa.  isened  ont  of  snit  No.  849  of  tlie  docket  of  the 
Nineteenth  Jtidioial  District  Ooort  of  Iberia  parish,  entitled  ■'  David 
Hayes,  Administrator,  vs.  Wm.  Hayes  et  aU.,"  for  the  oBtenslble 
price  of  twenty  thonsand  dollars  cash.  That  shortly  after  said  adja- 
dicatlon  Hebert  sold  parts  of  said  land  to  Z6noa  Decair,  Marcel 
Derouen  and  Lndger  David,  and  that  by  other  transfers  Hebert  and 
these  latter  persons  sold  other  parts  of  said  property,  which  they 
bad  ostensibly  purchased  to  various  other  persons,  viz.:  Chris. 
Eepp,  Wm.  Hollander,  Joseph  Oleobrech.  Uax  Voge,  Arls- 
tide  Norres,  Dncr€  Norres,  Delette  Destronet,  Ambroise  Destroqet, 
Frank  Morgan,  BazlUe  Latioiais,  Aristidn  Delcambre,  Leo  Dioniie, 
Besta  Lipsky,  wife  of  Max  Voge,  as  shown  by  several  deeds,  all  of 
whom  are  alleged  to  be  in  possession.  The  petition  charges  chat  the 
sale  made  to  Hebert  by  Oade,  SberifT,  was  null  and  void,  because 
the  writ  did  not  give  the  names  of  the  defendants  nor  third  posses- 
sors,  and  was  not  directed  against  said  third  possessors',  that  the 
notices  to  defendants  and  the  third  posaessure  were  nuver  lasaed  nor 
served,  nor  proper  delays  given  preceding  the  seizure  and  sale  under 
said  judgment;  that  there  was  no  legal  advertisemeut  of  said  prop- 
erty and  that  the  advertisement  did  not  mention  that  the  proper 
■toUees  had  been  given  to  the  third  poaseesors  ot  said  property  and 
that  it  was  to  be  sold  under  a  vendor's  lien  and  privilege,  and  fur- 
ther, that  BO  legal  certificate  ot  mortgage  was  read  at  said  sale  by 
which  porchasers  might  know  under  what  judgment  said  lands  were 
sold. 

The  petition  further  charges  that  Hebert'a  bid  on  said  property 
was  HcUtlons,  that  he  never  complied  with  the  same  by  paying  the 
oatanslble  purchase  price  of  $20,000  casb  to  the  sheriff  or  to  the 
ptaintUt  in  the  writ,  and  that  if  any  check  or  draft  was  given  tbere- 
for  by  said  Hebert  it  was  merely  tor  a  sham,  and  did  not  rasnlt  in 
payment,  but  woe  the  result  of  a  collusion  between  said  Hebeit  and 
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and  fixed  for  the  rale  of  said  property,  appointed  an  ftppralaer  to 
act  for  fafm  In  hia  behalf  in  the  appraJaement  of  the  eald  property, 
that  he  waa  a  bidder  at  the  aale  thereof,  and  that  after  the  sale  and 
adjadicatlon  of  the  said  property  to  him  (Hebert),  plaintiff,  who  waa 
in  poeseeaion  of  part  of  aaid  property,  vacated  It,  and  delivered  np  poa- 
■esaion  thereof  to  blm  (Hebert) ,  and  becanae  of  theae  acta  and  conduct 
ot  plaintiff  he  (Hebert)  waa  induced  to  believe  that  there  waa  no 
objection  to  the  aale  of  said  property,  that  the  title  thereto  waa 
valid,  and  he  was  therefore  induced  to  parcbase  and  pay  for  same; 
becanae  ot  all  theee  acts,  condnct  and  declarationa  of  plaintiff  he  is 
eatopped  from  denying  the  legality  of  his  (Hebert'a)  tille  thereto.- 
As  farther  defences,  thia  defendant  avera  that  plaintiff's  petition 
dieclosea  no  canae  of  action,  and  that  he  has  no  right  of  action  based 
apon  the  avermenta  of  aaid  petition. 

All  the  other  defendants,  inclndlng' the  administrator  ot  the  estate 
ot  John  Rayea,  deceased,  and  C.  T.  Cade,  aheriff,  answered,  setting 
np  anbatantially  the  avermente  contained  in  the'  anewer  of  the  de* 
fendant,  Hebert,  and  specially  invoking  the  plea  of  estoppel  and  ths 
exception!)  of  no  canae  of  action  and  of  no  right  of  action,  and  whilst 
other  averments  peculiar  to  them  and  their  rights  were  made,  it  Is, 
in  oar  opinion,  unnecesaary  to  mention  them  here. 

The  lower  court  maintained  the  plea  ot  eatoppel  interposed  by  the 
defendant  Decuir  by  way  ot  exception,  and,  after  trial  on  the  merits 
of  the  caae,  Judgment  waa  rendered  in  favor  of  all  the  other  defend- 
ants, maintaining  the  plea  of  eatoppel  and  the  exceptions  ot  no  cause 
of  action  and  of  no  right  ot  action,  from  which  indgmenta  plaintiff 
appeals. 

The  view  which  this  court  takes  of  the  pleaa  of  estoppel,  as  also 
ot  the  exception  of  no  right  of  action  pleaded  by  the  aeveral  defend- 
ants, precludes  the  necessity  of  passing  upon  other  defences  ralaed 
by  them  or  of  deciding  iasaea  raiaed  by  pl^ntlff  not  Involved  In  these 
special  defences. 

BSTOPPBL. 

Tlie record  discloses  the  following  uncontradicted  tacts:  Tebnrce 
Norrea,  present  adminlatrator  of  Ibe  estate  ot  John  Hayes,  deceased, 
caoseda;!.  /a.  to  Ueae  In  snlt  No.  849  ot  the  civil  docketot  Iberia  par- 
iah, entitled  "  David  Hayea,  Administrator,  vs.  Wm.  Hayes  «t  als.," 
^Irecttng  tbe  sheriff  of  Iberia  to  seize  and  sell  the  property  in  con- 
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Deronen  tb.  Hebert  et  als. 


3.  That  tbe  Beiznre  waa  exceaaive. 

These  InformalitieB  were  deemed  sufficient  b;  the  District  Ooort 
to  annnl  the  sale,  bnt  on  appeal  to  this  court  It  waa  held  erroneous, 
"  becanse  all  the  alleged  defects,  so  (sr,  at  least,  as  they  were  proven, 
were  cored  bj  the  conduct  of  plaintiff  himself.  He  appeared  at  the 
sale,  made  no  opposition  thereto,  bid  himself  on  the  propertr, 
thereby  encooraging  others  to  bid,  and  gave  op  possession  of  the 
whole  premises  as  sold  by  the  sheriff  to  the  purchaser,  Follain.  If 
nnder  snch  circumstances  he  could  attack  the  sale,  there  would  be 
little  security  for  bidders  who  might  be  misled  by  the  act  of  parties 
whose  property  is  exposed  to  public  sale."  86  An.  774.  The  plea  of 
estoppel  herein  filed  i^alnst  plaintiff  was  well  taken,  and  the  judg- 
ment of  the  lower  court  maintatnlug  it,  is  correct. 

The  miiug  of  tbe  lower  court  ezcladiog  evidence  as  to  whether 
the  purchaser  at  said  sale  paid  the  purchase  price  or  not,  is  correct. 
It  does  not  appear  that  plaintiff  has  any  right  to  qnestiou  that  fact; 
he  is  not  an  heir  of  John  Hayes,  and  is  without  interest  in  tbe  pro- 
ceeds of  said  sale.  Besides  which,  the  return  of  the  sheriff  on  tbe 
ezecotion,  and  the  sheriff's  deed,  recite  that  the  purchaser  did  pay 
the  purchase  price  in  cash  to  the  administrator  of  the  estate  of 
John  Hayes,  which  fact  is  admitted  by  the  latter  in  his  answer 
herein,  and  is  not  denied  by  any  person  in  interest;  therefore,  as  a 
third  poBsessor  of  property  seized  and  sold  to  satisfy  a  previous 
mortgage,  and  having  no  actual  Interest  In  the  distribution  of  tbe 
proceeds  of  the  sale,  plaintiff  has  no  right  to  qnestion  whether  the 
adjndlcatee,  Heliert,  paid  the  sheriff  the  purchase  price  of  said  prop- 
erty, or  how  he  complied  with  the  terms  of  sale.  O.  P.  16  j  36  An.  774. 

For  these  reasons  we  are  of  tbe  opinion  that  tbe  Judgment  of  the 
District  Court,  maintaining  the  pleas  of  estoppel  and  the  exceptions 
of  no  cause  of  action  and  of  no  right  of  action,  filed  by  all  said  de- 
fendants, is  correct  and  supported  by  authority,  and  is  therefore 
affirmed. 

Beheariug  refused. 

W.  O.  Pberaui^t,  District  Judge,  was  called  in  to  try  this  case. 

HoEnbby,  J.,  absent  this  term. 

BjtBAtTX,  J.,  recused. 
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No.  11,621. 
State  op  Louislana  va.  John  Jonbb  bt  al. 

I.  Tbe  UlBtrlot  Jadge  should,  ia  all  uaaes  whera  piirliea  are  indicted  lor  muider, 
chBTKe  (he  Jury  under  Art.  785  of  (be  Revised  8(atulea  "that  ou  alt  trials  lor 
murder  the  lur;  may  find  tbe  prisouer  guilty  ot  lUBTialaugbter."  State  vs. 
Brown.tO  An.  7%.    Staters.  Brown,  41  An.  411, 

1.  The  discovery,  throu Ell  a  contessloa,  of  (acts  legally  admlsBlble  In  evidence 
teqdlng  to  Bhawadetenilant  guilty  oF  tbe  charge  agalust  him,  would  not  render 
admlSBihle  the  confeBslon  Itsoll  It  l(  was  not  voluntary  and  tree  trom  compnl- 
siODOrlnduoemont. 

APPEAL  tram  the  Tenth  Jadlcial  District  Court,  Parish  of  Avoy- 
elles.    Goco,  J. 


M.  J.  Cunningham,  Attorney  Oeneral,  and  Pkanor  Breaieale,  Dis- 
trict Attorney,  for  Plafntlff  and  Appellee. 
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Jofffion  &  Joffrion  aad  A.  J.  La/argue  for  DefendKuts  and  Appel- 


The  opinion  ot  Ibe  coort  was  delivered  by 

NtcHOLLS,  C..^,  Jolin  Jones  and  Henry  Simmons,  having  bean 
convicted  ot  murder  and  sentenced  to  death,  have  appealed. 

Tho  reciRd.  thons.that  dorii^  the  progreu  oC  the  trial  certain  cen- 
f^sUDni  made  by-  Henry  Stmmoiu  were,  over  the  objectiona  ot 
the  defendants,  permitted  to  be  testiBed  to  and  go  to  the  joi;! 
and  tha^  In  his  charrge  bo  tbe  jary  the  District  Jadge,  In  In- 
strncting  them  what  verdicts  tfaey  conld  render  nnder  the  indict- 
ment, failed  to  Inclnde  that  of  manslaagbter,  and  that  npon  his  st- 
tentlon  being  called  by  coansel  of  accused  to  the  omission  ot  ona 
verdict  which  conld'De  letntned' ander  an  Indictment  tor  murder,  Iw 
stated  to  the  counsel  that  he  had  thought  ot  that  bat  that  he  did  not 
think  snch  a  verdict  would  be  applicable  to  this  case. 

It  Is  claimed  that  It  was  not  shown  that  the  confessions  referred 
to  were  volnntary  and  not  tree  from  fear  ot  barm  and  from  indnce- 
ment;  also  claimed  that  it  was  the  duty  of  the  court  to  have  io- 
formed  the  jury  before  retiring  that,  under  the  laws  ot  Louisiana,  in 
all  trials  for  morder  the  jury  may  find  a  verdict  ot  maDslangtater.  A 
question  has  been  raised  as  to  whether  the  cotinsel  requested  tin 
Judge  to  laclade  a  "  verdict  of  manelaughter"  as  a  verdict  allowable 
under  a  charge  of  marder,  and  as  to  whether  the  accused  reserved  ■ 
bill  of  exceptions  to  the  course  pursued  by  the  Judge.  We  flndabiil 
ot  exceptions  bearing  on  this  subject  which  ve  will  first  transcribe, 
and  then  comment  npon  the  ritoatlon  of  the  case  viewed  from  the  re- 
citals of  that  bill.  The  bill  states  that  "on  the  trial  ot  the  esse, 
wbile  tbe  judge  was  completing  his  charge  to  the  jury,  one  of  tbe 
detendant'e  counsel  rose  and  stated  to  him 'that  he  omitted  to  in- 
form the  Jury  tliat  they  could  also  reader  a  verdict  of  manslaogbter,' 
and  the  judge  answered ;  '  I  have  thought  of  that,  but  in  this  cue  U 
can  not  be  done.'  Whereupon  counsel  said:  '  We  only  call  attenlioB 
to  this  omiaslon  of  yonr  Honor  to  protect  onr  rights.'  The  omiition 
of  charging  the  jury  that  they  could  bring  a  verdict  of  manslaaghtn 
also  had  a  tendency  to  prejudice  defendants'  case." 

To  the  above  the  court  added : 

"The  court  refused  to  cliarge  tbe  jury  as  aforesaid  tor  tbe  toliov- 
ing  reasons: 
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atate  Ti.  Jones  et  al. 


"  Tbe  coansel  In  th[8  cue  made  no  r«qneat  tbat  I  charge  tii«  jaij 
that  they  coald  retora  a  verdict  ot  manalanghter,  nor  did  the^  re- 
Bervfl  a  bill  in  this  reapect.  What  happened  was  simply  this:  After 
the  jnry  received  their  instractlona  from  the  court,  connBel  remarked 
to  the  conrt '  that  the  jnry  had  not  been  instmcted  as  to  one  verdict 
they  might  render  la  the  case.'  'I  remarked  to  connsel  that  I  had 
tbonght  ot  tbat,  bat  I  did  not  think  such  a  verdict  wou}d  he  appli- 
cable to  this  case.'  To  this  counsel  ahronged  hti  ahotUder  and  aim-  - 
plj  remarked :  '  Well,  I  thonuht  I  wonld  mention  the  matter  to  your 
Honor,'  bnt  he  never  asked  for  the  special  instractiona  nor  reserved 
a  bill.  He  did  not  even  sn^eat  what  the  additional  verdict  was, 
bat  I  conclnded  it  was  manslanghter,  as  I  had  not  instmcted  the  jury 
that  they  conld  retnm  each  a  verdict.  I  did  not  do  so  because,  anch 
an  instmction  conld  only  have  confnsed  the  jnry  and  wonld  have 
necessitated  an  elaboration  npon  qoestions  of  law  not  involved  in 
the  CRBo  at  all.  It  was  a  case  of  absolute  waylaying  in  the  night,  and 
tbe  qneations  Incident  to  andden  affray  and  combat  did  not,  in  fact, 
not  conld  they  be  Invoked  aa  an  element  of  defence.  I  think  it  is 
the  dn^  of  the  tria]  judge  to  eliminate  from  the  case  all  isanes  not 
pertinent  to  it,  and  which  are  calculated  to  draw  the  attention  of  the 
jury  from  the  main  facts.  Self-defence,  insanity  and  ezcnaablo 
homicide  are  special  defences  which  need  not  be  discussed  aave  when, 
specially  made.  I  have  given  the  above  to  show  that  under  no  pos- 
sible theory  of  the  defendants  conld  they  plead  injury,  from  the. 
failure  of  the  court  to  instruct  tbe  jury  that  they  could  return  a  ver- 
dict of  manslanghter.  Their  defence  was  not  that  the  killing  was 
done  under  heat  ot  blood,  bnt  that  they  did  not  do  it  at  all. 

"  The  murder  was  an  atrocious  one,  and  conld  not  have  been  justi- 
fied under  any  pretext,  nor  waa  any  attempt  made  to  justify  it. 
Both  defendanta  attempted  to  locate  themselvea  at  placea  different 
from  the  one  where  the  homicide  waa  committed,  and  that  was  their 
sole  defence."  To  which  ruling  of  the  conrt  the  defendants'  counsel 
at  the  time  stated,  they  wanted  said  charge  made  to  protect  their 
rights,  and  excepts  to  said  ruling,  and  tenders  this  his  bill  of  excep- 
tions to  be  s^ed  by  the  judge,  which  ia  done.  This  bill  as  so  written 
we  And  signed  by  the  judge.  It  is  inartlBclally  drawn  and  it  is  difQ- 
CDlt  to  understand  from  it  precisely  what  did  occur  at  the  time,  of 
tbe.  giving  ot  the  cha^e.  The  case  before  ua  is  one  involving  the 
Uvea  q{  two.peraons,  and  we  are  inclined  to  give  to  the.  accused  the 
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State  Ti.  Jone«  et  a1. 

benefit  of  ftll  tbe  donbta  ia  f&Vor  ol  the  bill  of  wtaicb  it  is  fairly  tu- 
ceptlble.  We  bare  afflrmstlTely  shown  to  na,  over  tbe  sl^atnrsot 
tbe  District  Jndge,  a  state  of  facts  ot  so  fundamental  and  radical  i 
cbaracter  that  we  can  not  shnt  our  eyes  to  It,  even  tboagb  in  bring- 
ing them  to  onr  notice  the  mles  of  practice  may  not  have  been  cen- 
formed  to  with  strict  technicality.  That  tbe  jndge,  in  chBreing  (be 
jury,  omitted  to  Inclnde  a  verdict  of  manalanghter  as  an  allow^e 
verdict  on  all  trials  for  mnrder;  that  this  omission  waa  called  to  hii 
stteotloa  by  connsel,  and  that  that  omission  was  Intentional,  asd 
that  the  jndge  stated  to  the  connsel,  who  called  his  attention  b>  the 
omission,  that  snch  a  verdict  wonld  not  be  applicable  to  this  csm, 
are  facts  wblch  tbe  District  Jndge  himself  admits. 

It  may  be  fairly  assnm«d  from  tbe  leading  of  the  bUl  that  this  kit 
statement  was  made  to  counsel  in  presence  of  the  ]ar7. 

With  this  condition  of  things  in  tbe  lower  court  shown  to  us,  cu 
we  permit  the  Jadgmeut  to  stand?  We  think  not.  We  are  of  tbe 
opinion  that  on  all  trials  for  murder  it  is  tbe  dnty  of  the  District 
Jndge  «E  propria  motu,  without  request  from  counsel,  to  charge  ttai 
jury  that  among  the  verdicts  which  they  are  permitted  by  lav  to 
retorn,  under  an  Indictment  charging  a  person  with  murder,  Is  a  ver- 
dict of  manslanghter,  as  much  so  as  to  inform  them  that  nndsr  ta 
indictment  for  mnrder  it  is  lawful  for  the  Jnry  to  qualify  the}!  v«t< 
diet  by  adding  thereto  "  without  capital  pa&lsbment,"  and  tbatitli 
reversible  error  in  any  case  that  the  Judge  aboald  have  failed  to  10 
inform  them.  And  if  this  be  so,  bow  mnch  stronger  ia  the  case  wb«e 
a  Jndge  not  only  fails  to  give  anch  iaformatioD,  but  expressly  ds- 
clares  that  in  the  case  before  bim  such  a  verdict  would  not  be  ap- 
plicable. 

The  law  in  this  State  positively  prohibits  tbe  judge  in  a  crimiB^ 
case  from  expressing  an  opinion  npon  the  evidence,  and  thededan- 
tion  made  by  the  Judge  was  In  direct  violation  of  that  prohibmra. 

This  court  has  on  several  occasions  been  oalled  on  to  expiMS  ai 
opinion  as  to  the  duty  of  district  Jndgea  in  respect  to  informliig  tb« 
jnry  what  verdicts  they  can  retorn  In  a  morder  case. 

Among  the  cases  we  refer  to  State  vs.  Brown,  40  An.  736-,  State 
vs.  Brown,  41  An.  411. 

The  accused  did  not  ask  Id  this  case  that  any  special  charge,  peca- 
Uarly  and  particularly  applicable  to  it,  be  given.  They  did  Bot  H- 
same  as  existing,  certain  facts,  and  ask  Uie  court  from  that  state  af 
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f«cte  (facta  entirely  oatside  ot  any  evidence  In  tbe  case)  to  chatge 
the  Jnrjr  as  to  the  law  which  would  be  applicable,  if  racb  facts  bad 
really  entered  at  all  In  the  matter  before  tbem. 

Oonneel  did  not  come  down  at  all  to  the  merits  of  this  partlcnlar 
caae — ^to  its  facts — or  to  any  theory  npon  it.  Sabstantially  they  ask 
the  conrt  to  tell  the  jnry,  not  that  on  the  trial  of  this  canse,  and  be- 
caose  of  any  partlcnlar  featnres  connected  with  it,  that  a  verdict  of 
manslangbter  conld  be  returned  by  tbe  jury,  but  that  on  att  trials  for 
mnrder  sncb  a  verdict  conld  be  returned.  That  being  tbe  law,  tbe 
jodge  should  have  so  instructed  tbe  Jury.  Tbe  question  of  Injury, 
as  resulting  from  tbe  judge's  coarse,  does  not  enter  as  a  factorin  the 
matter.  Tbe  daty  of  tbe  judge  was  absolute  and  mandatory,  and 
bia  failure  to  perform  It,  fatal. 

In  tbe  examination  of  this  subject  we  noticed  a  sentence  in  the 
opinion  in  State  vs.  Jackson,  45  An.  1036,  which,  read  alone  and  not 
in  connection  with  the  recited  pleading  and  facts  of  that  case,  mlgbt 
be  misleading,  and  to  which,  we  think  it  not  amiss  therefore  to  refer. 

In  that  case,  which  was  one  of  mnrder,  the  District  Judge  bad,  in 
point  of  fact,  charged  tbe  jury  generally  upon  tbe  law  of  man- 
slaoghter,  but  declined  to  give  a  special  inatruction  asked. 

In  our  opinion  we  said  that  "  there  was  nothing  in  the  case  at  bar, 
under  tbe  statement  of  facts  as  given,  upon  which  the  conrt  conM 
have  been  called  upon  to  charge  npon  the  law  of  ntanslaagbter,  and 
to  make  bis  refusal  to  do  so  groand  of  refusal."  The  sentence 
sboold  properly  read;  "that  there  was  nothing  in  the  case  under 
tbe  statement  of  facts  as  given,  npon  wblcb  tbe  conrt  conld  have 
bean  called  npon  to  make  the  special  cba^e  asked,  upon  tbe  law  of 
manslaughter,  and  to  make  his  refusal  to  do  so  ground  of  refusal." 

The  conclnsioDS  we  have  reached  opon  this  particular  branch  of 
tbe  caae  would  necessitate  a  reversal  of  the  judgment,  and  the  re- 
manding of  the  case,  without  discnsslon  or  mention  of  other  ques- 
tdons  Involved  in  it,  bat  in  view  of  another  trial,  it  Is  proper  that  we 
■taonld  refer  to  tbe  confessions  made  by  Henry  Simmons,  which  are 
tho  ■abject  of  several  bills  of  exception. 

The  first  bill  of  exceptions  was  reserved  by  both  defendants.  It 
appears  from  it  that  the  State,  tbrongb  one  W,  B.  Marshall,  a  wit- 
ness npon  tbe  stand,  proposed  to  place  before  the  jury  a  confession 
of  Henry  Simmons,  one  of  the  accased,  and  that  defendants  objected 
OD  Uie  groond  which  we  have  already  stated,  but  that  the  objections 
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wen  ovezmlfld  Mid  tbe  contesslon  went  Co  the  iary-  The  clicDm- 
■taaces  noder  wblcb  this  confeseloa  was  mode  are  thus  Btated  bf 
coonael  to  tasve  been  made  by  the  witneu.  He  (witaen)  and  a. 
nnmber  of  men  armed  with  gone  and  Wincheeter  rifles  arrested  Sim- 
moiu,  who  was  asked  how  the  killing  was  done.  Simmons  slated 
that  Henry  and  Van  Washington  had  done  it.  He  (witneBS)  told 
bim,  "  Now  yoQ  bad  better  tell  tbe  tmth  and  not  tell  a.  lie."  Sim- 
mons at  tbe  time  was  in  apparent  fear  and  trembling,  and  then  and 
there  he  told  tbem  that  be,  Simmons,  and  John  Jones  had  killed  Oa 
deceased. 

The  Judge  makes  the  following  statement  apon  tbe  bill:  "  Hu- 
shall  (the  witness)  stated  that  be  and  two  others  bad  arrested  Heniy 
Simmons  and  that  tbey  were  at  tbe  time  armed,  bat  be  said  that  thej 
had  made  no  threats  against  the  life  of  Simmons,  nor  had  tbey 
offered  to  do  him  bodily  barm,  nor  had  they  made  any  hostile  dem- 
onstration however  (whatever) .  That  tbey  offered  bim  no  Indace- 
ments,  or  tavore  or  Immanlties.  That  he,  Marshall,  bod  asked 
Simmons  who  bad  done  the  killing,  and  that  Simmons  had  answered 
that  Henry  Washington  and  Van  Washington  had  done  It.  Ma^^^^" 
then  said  to  him;  'Henry,  yoa'd  better  tell  tbe  troth  and  not  lie 
about  it.'  Simmons  was  not  boand  la  any  way,  and  bad  not  evea 
been  arrested.  He  then  told  Marshall  that  be  and  John  Jones  bad 
done  the  kllllDg.  Marshall  testified  that  he  then  conclnded  to  take 
Simmons  to  a  party  of  men  who  had  in  tbe  meantime  arrested  Jobn 
Jones,  and  he  did  so.  Simmons  was  then  taken,  and  bia  hands  were 
bonnd  together  and  a  rope  placed  around  his  neck.  Whilst  in  that 
condition  he  repeatedly  made  statements  of  his  gnilt,  which  weie, 
however,  all  exclnded,  and  it  was  only  after  the  crowd  bad  conclnded 
not  to  do  him  violence,  and  had  decided  to  tnm  him  over  to  the 
aatbortties,  that  he  might  be  legally  tried,  and  after  they  had  acta- 
ally  started  with  him  to  Marksville,  the  parish  seat,  that  bis  confes- 
sions, to  which  P.  J.  Coco,  E.  D.  Coco,  Jobn  Qeorge  and  otben 
testified,  were  admitted. 

"  His  first  confessions  were  contradictory,  hnt  in  bis  last  be  pve 
the  details  of  the  killing  with  sncb  particularity,  which  cizcnmstaoce* 
snbBeqnently  corroborated  so  thoroughly,  as  to  leave  no  doabt  as  b> 
the  verity  of  the  statement." 

Tbe  second  bill  of  exception  is  leveled  at  the  action  of  tbe  court 
in  permitting  the  testimony  of  one  Jobn  George,  toaching  a  contea- 
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aioD  made  In  his  preaence  by  Henry  Simmons,  to  go  Co  the  Jnry  over 
obJectionH  of  tbe  same  character  as  those  mentioned  in  the  first  bill; 

Oonnsel  la  this  bill  at-ate  that  It  was  reserved  by  "  defendants' 
cotmeel,"  bnt  the  jadge  states  that  this  particnlar  bill  was  taken  by 
coDDsel  of  Simmons  only. 

The  third  bill,  the  judge  states,  covers  objections  to  the  testimony 
touching  the  same  oonfe»aion  whioh  had  been  teeUAed  to  by  John 
George,  bat  as  testified  to  by  different  witnesses  (Paaltn  J.  Ooco  and 
Edooard  D.  Coco). 

Coonsel  state  in  tbe  second  bill  that  this  confession  was  made  to 
P.  J.  Ooco  and  others  before  going  to  the  woods,  whilst  they  were 
all  armed.  That  whilst  the  witness  Qeorge  bad  offered  no  indace- 
ment  or  made  no  threats,  yet  others  had  done  It  a  short  time  before 
to  extort  a^d  confession,  which  had  previously  been  ezclnded  for 
said  reasons.  They  objected  that  a  confession  extorted  throagh  in- 
dncement  or  threat  can  not  be  received  in  evidence  when  made  to  a 
person  who  had  arrived  after  said  threats  had  been  made  or  Indnce- 
ments  offered,  and  that  any  confession  made  after  that  time  is  not 
volQntary. 

The  conrt  overmled  this  objection,  stating  that  the  confession 
was  made  at  a  duretent  time  and  place,  and  nnder  circnmstancefl 
totally  different  from  those  nnder  which  the  excluded  confessions 
were  made.  This  confesaion  was  made  nnder  no  offer  of  violence, 
threats  or  immnnltles,  and  when  tbe  parties  who  had  charge  of  the 
accosed  bad  decided  to  turn  him  over  to  the  authorities,  and  whilst 
the  prisoner  was  being  taken  to  tbe  parish  seat.  No  confessions 
mada  by  the  defendant  whilst  the  attitude  of  the  mob  was  menacing, 
and  whilst  be  may  have  apprehended  bodily  barm,  were  received  in 
evidence.  Tbe  one  received  was  made  by  him  Tolontariiy  and 
nnder  no  improper  influences. 

Id  the  third  bill  tbe  defendants  assert  that  Fanlin  J.  Goco  and 
Bdooard  D.  Coco  testified  that  the  confession  was  made  while  a  num- 
ber of  men  armed  with  gnna  and  Winchester  rifles  had  Henry 
Simmons  under  arrest,  and  whilst  coming  from  tbe  woods  with  Sim- 
mons, who  had  his  hands  tied  and  a  rope  aronnd  his  neck.  That 
whilst  each  was  the  eitaation,  Simmons  broke  out  In  a  laagb,  saying 
he  wonld  have  more  time  to  meet  the  "Old  Man,"  and  that  Simmons 
then  said  also  that  he  and  John  Jones  bad  waited  nntli  midnight 
nnder  an  oak  toee  near  by  for  the  deceased  to  pass  by  in  order  to 


SUPREME  OOUBT  OF  LOUISIANA. 


kill  him.  That  thla  waa  on  the  Thnndsr  nlgbt  preylooB  to  the  kill- 
ing, and  that  on  Sunday  night  he  (Slmmona)  hod  abot  Bond  ind 
mlued  him  and  Johnnie  Jones  had  finished  him,  and  they  "'ft^itf'" 
that  this  conteeslon  was  not  Tolootary  and  free  from  feu  or  indnce- 
menta. 

The  ]Qdge,  In  overmllDg  the  objection,  aald :  "  This  Ib  tbe  coiif«t- 
slon  teatlfled  to  by  John  Oeoi^  and  others,  and  it  was  made  ondei 
the  circamatancea  atated  In  the  bill  of  azceptiona  to  Oeo^e's  tetti- 

The  District  Jadge  differs  in  hla  statement  of  facte  and  in  bia  cm- 
cloatoDs  from  the  connael  of  the  priaoners.  Were  we  impentirdj 
called  npon  In  tbla  caae  to  paaa  now  npon  the  admieeibility  of  tb« 
confeeslona  in  evidence,  we  woald  be  forced  (Inasmnch  aa  the  toiti- 
mony  of  John  Qeorge,  Fanlln  Ooco  and  Edooard  Ooco  is  notinwrit- 
ii%)  to  be  goided  by  the  atatements  of  the  Judge. 

In  view  of  this  difference  and  of  the  ordering  of  a  new  trial,  it 
which  tbe  testimony  will  be  taken  de  notio,  and  matters  then  [daced, 
we  hope,  in  such  a  shape  as  to  present  tfala  question  before  ue,  ahooM 
It  ariae  again,  free  from  any  conflict  between  the  judge  and  the  codd- 
ael,  we  do  not  feel  at  liberty  to  dlapoae  of  it  aa  matters  stand.  Ite 
exact  details  of  the  aitnatlon  when  each  of  the  conteaaioiis  took 
place,  the  ctonnactlon  of  the  parties  present  at  the  time  the  om 
waa  made  wltb  those  preaent  at  the  time  the  other  was,  the  cu- 
tlnnlty  of  events  or  tbe  break  of  the  continuity,  the  interrala  b»- 
tween  the  confeaaiona,  tbe  placea  where  each  waa  made,  the  oideili 
which  they  were  made — everythlDg,  In  fact,  tending  to  show  the  di- 
cumatancea  under  which  the  confessions  were  made,'  shonU  b* 
clearly  brought  oat  and  recited.  Here  conclualoiu  of  fact  aboaU 
not  be  depended  npon  or  sent  to  us  on  which  we  will  be  expected  ta 
base  oar  decision. 

There  la  one  matter  connected  with  the  bills  which  has  attnct«d 
onr  attention  and  to  which  we  think  It  proper  to  refer. 

In  the  flrat  bill  of  exceptions  the  District  Judge  paeaes  outside  ot 
the  particular  conleaalon  then  before  the  court  to  another  eonfawiw 
made  by  Simmona,  and  In  reapect  to  thla  he  aaya  that  In  It  "  be  gsn 
the  det^k  of  the  killing  with  such  particularity  (which  circnmataaeM 
•ubaoqaentiy  corroborated  so  thoroughly)  aa  to  leave  no  ^obt  M  ^ 
tbe  verity  of  hie  statement." 

If  the  District  Judge,  in  reaching  bia  conolnaiou  aa  to  tbe  adalM* 
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bllity  of  the  contessions,  was  tnflnenced  by  the  consideration  that 
"tbe  facts  detailed  in  them  were  fonnd  snbseqaently  to  be  so 
corroborated  as  to  leave  no  doubt  as  to  the  verity  of  the  statement," 
he  committed  an  error.  The  dlscoTory  through  a  confession  of  facts, 
legally  admissible  in  evidence,  and  tending  to  prove  a  defendant 
gnilty  of  the  charge  against  him,  wonld  not  render  admissible  the 
confesBloQ  Itself,  if  it  wai  not  voluntary  and  free  from  compulsion  or 
inducement.  The  quesUon  at  that  time  before  tbe  court  In  this 
case  was  the  admissibility  o(  the  confession,  not  its  truthfulness. 
Yates  vs.  The  State,  1  S.  W.  Reporter,  66. 

Before  closlug  this  opinion  we  feel  it  our  duty  to  allude  to  the 
"  minnte  entries  "  in  this  case.  They  are  carelessly  and  Imperfectly 
made.  The  miantes  of  each  day  should  show  exactly  what  took 
place  in  the  case  on  that  day,  and  the  District  Olerfa  is  not  jusUfled 
in  making,  to  cure  prior  detective  entries,  a  general  entry  on  the 
last  day  of  the  trial  "that  tbe  accused  was  present  from  the  begin- 
ning to  the  end  of  the  tiial." 

Tbe  number  of  Judgments  wbicb  this  court  has  been  forced  to  re- 
verse and  remand  by  reason  of  defective  records  calls  npon  ns  to 
ante  npon  District  Attorneys  the  necessity  of  their  giving  personal 
aapervlsiou  each  day  to  the  entries  made  In  criminal  cases  by  the 
clerks. 

For  tbe  reasons  herein  assigned.  It  Is  ordered,  adjudged  and  de- 
creed that  the  verdict  of  the  jury  be  set  aside,  and  the  judgment 
tbereon  rendered  be  and  the  same  Is  hereby  annulled,  avoided  and 
reversed,  and  that  the  cause  be  remanded  to  the  lower  court  for 
fnrtber  proceedings  according  to  law,  tbe  parties  charged  to  remain 
in  cnstody. 


Thb  Stath  op  Louibiaita  vb.  Jahttary  Wright. 

Tbe  prtnoipla  sttcmpted  to  be  aanounoetl  by  a  party  Indloted  tor  mnrder  In  a 
reqacalKt  ipeolal  oharge  to  the  Jury  that  "  even  Jf  (he  kllllag  be  proved 
and  that  tbe  prlsonec  at  the  bar  did  It,  that  does  not  paimlt  the  law  or 
tbe  Jury  to  prasnme  malice"  Is  atated  entirely  too  broadly  and,  aa  stated,  was 
ooTreotiy  reftjsed. 

Alter  a  general  charge  to  the  Jury,  In  wbloh  the  court  bad  tully  inKrncted  It 
as  to  what  eonatltnCed  tna  crime  at  murder.  Including  a  full  deflnltloii  of 
axpreu  and  Implied  malice,  and  the  manner  ol  provlog  It,  and  that  It  waa 
laeambent  od  tbe  State  to  prove  ell  the  ncoeMary  elements  go  tog  to  oonBtltntA 
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tba  OTime  ot  mardar,  «■  dellnad  bayood  ft  reasonable  doubt,  a  atiecl*!  eliuit<! 
was  glTcn  totbe  effeot  tbat  "  from  the  mere  prooFoClbe  klllJDgbytlieMeDMd, 
malice  la  not  to  b«  preaumed  na  a  matter  of  lav  or  b;  the  Jury,  but  wbi  n  Ilu 
tacla  BDd  ofroamitanDea  ot  the  killing  are  placed  In  eTldeeee  belore  tbe  Inr;, 
and  there  wa*  no  aooompanylng  palliating  or  eitenuatlDS  oircumBUacea.Uie 
Jary  may  Infer  malice."  StH:  That  througb  tbe  geueral  and  special  chuii 
the  Jury  waa  fully  and  properly  advised  as  to  tb<  law.  and  as  to  Its  dnty  tn  tbe 


APPEAL  trom  the  Eighteenth  District  Ooort,  Pariah  of  Lttfonrclw. 
Caillouet,  J. 


M.  J.  Ounntn^ftam,  Attorney  General,  and  B.  F.  WinchetUr,  IM«- 
trict  Attorney,  for  Plaintiff  and  Appiellee. 

John  S.  Billiu  for  Defendant  and  Appellant. 

The  opinion  of  the  court  waa  delivered  by 

NiCHOLLA,  C.  J.  The  defendant,  charged  with  murder,  was  fomid 
gnilty  and  aentenced  to  death.  The  appeal  taken  preeente  to  us  bat 
one  aingle  qneatlon. 

Coonael  ot  the  accnaed  asked  the  conrt  to  chai^  the  jnry  that 
"even  if  the  kQling  be  proved,  and  that  the  prisoner  at  the  bar  did 
it,  that  does  not  permit  the  law  or  the  jnry  to  presome  malice." 

The  bill  of  exceptions  states  that  "the  coort  refused  to  give  tbe 
charge,  In  the  words  qnoted,  and  a  qualified  chu^  was  given,  when* 
upon  counsel  reserved  this  bill,  and  submitting  same  to  the  attonief 
for  the  State  and  found  correct  was  given  to  the  court." 

The  court  added  to  the  bill  the  following  words* 

"  The  conrt  gives  the  requested  charge  with  the  following  modifi- 
cation and  in  the  following  language :  '  Formerly  It  was  the  lav  tliat 
the  proof  of  the  killing  by  the  accused  raised  a  presnmptioa  of 
malice,  bnt  such  is  no  loiter  the  law;  that  from  tbe  mere  proof  o' 
the  killing  by  the  accused,  malice  is  not  to  be  preanmed  as  a  matter 
of  law  or  by  the  Jury,  but  when  the  facts  and  circumstances  of  tb« 
killing  are  placed  in  evidence  before  the  jury,  and  there  are  no  ac- 
companying palliating  or  extenuating  clrcomstances,  the  jury  tuj 
infer  malice.' 

'*  This  qnalified  charge  (says  the  judge)  is  to  be  taken  In  conoec- 
tion  with  the  general  charge,  which  was  not  excepted  to,  In  wbidi 
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tfae  cOort  Had  fidiy  inBtracted  the  jnry  as  to  what  constitated  the 
cilmd  Of  murder,  inclading  a  fall  definition  of  express  and  implied 
m>t]li;e  and  the  manner  of  proving  It;  and  that  It  was  iDcambent  oc 
tbe  State  to  prove  atl  the  becemary  elements  going  to  constltnte  the 
crime  of  mnrder,  as  defined,  beyond  a  reasonable  doubt. '  The  evi- 
dence showed  a  killing  without  any  extennatiiig  circamstaDees." 

As  the  bill  is  drawn  the  objections  of  the  appellant  seem-  to 
be  directed  to  the  refasal  of  the  judge  to  charge  exactly,  in  the  words 
of  the  counsel,  rather  than  to  the  correctness  of  the  charge  as  actu- 
ally given.  We  think  the  charge  as  requested  to  be  made  was  cor- 
rectly refused  .to  be  given.  The  Idea  which  counsel  Intended  to  con- 
vey was,  as  stated  in  the  proposed  instrnctlon  to  the  jnry,  calcnlated 
to  mislead  it.  The  principle  attempted  to  be  Minoancedwaa  entirely 
too  broadly  stated. 

Aaetuning,  however,  that  the  bill  was  designed  to  reach  the  charge 
as  actua  ly  made,  we  do  not  think  that  appellant  has  any  ground  of 
compl^nt. 

We  think  the  instructions  to  the  jury  sach  at  were  approved  by 
this  court  in  State  vs.  Trivas,  32  An.  1090. 

In  that  case  the  conrt,  after  referring  to  the  fact  that  at  one 
time  it  waa.  held  that  from  the  mere  proof  that  a  deceased  person 
had  beeu  killed  by  the  accused,  malice  is  presumed  by  the  law  from 
the  fact  of  killing,  that  declared  "experience  in  criminal  practice  has 
compelled  the  conrte  of  this  country  to  modify  and  materially  relax 
the  vigor  of  the  common  law  rule  on  this  point;  and  recognizing 
that  frequently  the  excuse  for  the  deed  apparent  on  the  evidence 
offered  to  prove  the  homicide,  the  coarts  have  shaped  the  role  so  as 
to  conform  with  undeniable  experience.  These  mild  and  able 
modiScatioDS  were  considered  and  adopted  by  oar  immediate  prede- 
cessors In  the  case  of  the  State  va.  Swayze,  30  An.  1323,  and  we  shall 
now  be  gnided  by  the  role  which  requires  the  jndge  to  chaise  that 
malice  is  presomed  from  the  proof  of  the  homicide  when  such  proof 
is  nnaccompanled  by  circumstances  of  extenuation. 

"  The  jury  may  be  instructed  to  weigh  and  consider  all  the  circnra- 
stances  arising  from  or  connected  with  the  evidence  proving  the 
homicide,  and  that  the  presufuptlon  of  the  innocence  of  the  accused 
most  yield  to  the  presumption  of  malice  or  deliberate  intent  only 
when  the  evidence  is  unaccompanied  by  circumstances  showing  alle- 
viation, justification  or  excuse." 
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DiT  Gooda  Companj  *«.  Qlddem  M  al. 

Hie  general  chame  wsa  not  required  to  be  givea  In  writing  nor  ex- 
cepted to  and  is  onlf  referred  to  in  a  general  way  by  the  DiatiM 
Jadge  In  the  bill  of  exoeptiona. 

We  lutTe  every  reaaon  to  believe  that  through  Uie  general  cliuga 
and  the  special  charge  given  to  ft,  the  jurj  was  fnllj  advimd  ol  tli« 
taw  Id  tbe  caae. 

Jadgment  afOrmed. 

No.  11,629. 
Lafatbtte   Bank  of  St.  home  VS.  Algibrs   Bbbwing   CoiiPAHt. 

APPEAL  from  the  Civil  INstrict  Court,  ParlBh  of  Orleana. 
King,  J. 

MoENBRy,  J.     Appeal  diamlaaed. 


NO.  11,461. 

A.  S.  B.  PIOR,  TUTOB,  VB.  D.  M.  OtDI>BNa  BT  AL. 

APPEAL  from  the  Ninth  District  Court,  Pariah  of  Red  Itiver. 
HaU,  J. 

This  case  is  controlled  by  Rawlins  vs.  Olddena,  ante,  46  An.  113I. 
Nicholas,  C.  J.    Remanded. 


No.  11,482. 
FLOReuBiM  Bbos.  Dry  Ooods  Oompaky,  Lihttbd,  vb.  Giddens  bt  <u- 

APPEAL  from  the   Ninth  Judicial  District  Court,   Parieh  of  Red 
River.     Hall,  J. 

This  case  is  controlled  by  Rawlins  vi.  Giddeni,  ante,  46  An.  11S6- 
NicHOLLS,  C.  J.     Remanded. 
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state  ez  rel.  Lainothe  tb.  Jadge. 

No.  11.440. 
STATB  of  LOOtSIANA  VS.  ViNCBNT  &.  HAQAN. 

APPEAL  from  the  OItU  District  Ooort,  Psriab  of  Orleaiu. 
Sight<yr,  J. 

The  issnes  same  as  involved  in  St&te  va.  Williuns,  ante,  46  An.  022. 
HcBnbbt,  J.     Judgment  affirmed. 


No.  11,400. 

The  State  of  Louisiana  vs.  Dabylva  Ooubcibb. 

A  PPEAIi  from  the  First  Recorder's  Court,  City  o(  New  Orleans. 

This  cose  is  controlled  by  declaton  ia  State  vs.  Dasylva  Ooarcier, 
No.  11,8S9,  ante,  46  An.  907. 
NiCHOLLB,  C.  J.     Appeal  diamisBed. 


No.  11,110. 

Bdvabd  Fbbdbbich  akd  Obab.  Dubbihu  vs.  SOtrTHBBN  Bi.ncTBic 

AND  Maztufacturino  Uoufany. 

APPEAL  from  the  Civil  District  Court,  Pariah  of  Orleans. 
King,  J. 

This  case  only  involved  qaestione  ot  fact. 


The  opinion  ot  the  court  n 
NiCHOLLS,  C.  J. 


STATB  BX  BEL.  A.  M.  LAMOTHB  VS.  N.  H.  IbQHTOR,  JUIXIB. 
II  eaoa  a  indlclal  leqaeBtratiaD.  as  an  Incident  ot  a  real  action,  (■  dlaaolvad.  sod 
the  plaintiff  Is  left  under  l be  restraint  of  an  Injunction  forblddioKhlm  toool- 
leot  rent! povlfflb  lite,  tbere  is  such  probability  of  resulting  Injury  tberefroin 
that  belaentltledto  a  mandamw  to  compel  the  allowajioe  of  a  auapenelve  ap- 
peal from  tuoh  Interlocutor;  decrees. 


1408  SUPBEMG  COURT  OF  LOUISIAITA. 

state  CI  ret.  Lttmothe  ti.  JadKe. 
A  PPLIOATION  for  a.  Writ  of  Mandamui. 

Edtoin  Laixer  &nd  Qabriel  Femandex  for  Relator. 

Albert  Foorhtea  for  Respondent. 

The  opinion  of  the  court  waa  delivered  by 

Watkins,  J.  The  object  of  this  application  is  to  compel  then- 
Bpondent  to  grant  relator  a  snspeuiiTe  appeal  from  certain  interloe- 
ntory  Judgments  that  he  rendered  in  a  certain  snit  pending  in  Ui 
court. 

The  r^pondent  returns  that  he  granted  the  defendant  an  ininnc- 
tion  restraining  plaintift  from  collecting  rente  of  the  real  property  io 
controTOrsy  duriog  the  pendency  of  the  Buit;  and  also  granted  plain' 
tiff  a  jndicial  seqaeatration  of  said  rents  and  revenues,  and  dinctsd 
the  sheriff  to  collect  and  retain  the  same. 

That  the  plaintiff  moved  lor  the  dissolntioa  of  the  injunction,  and 
the  defendant  moved  for  the  dissolution  of  the  "sequestration;  tai 
that  he  maiutained  the  injunction  and  quashed  the  seqaestration. 

He  further  returns  that  as  the  plaintiff — relator  here— had  "m 
apparent  right  of  possession  better  than  hla  principal's — the  defend- 
ant— and  as  these  were,  consequently,'  Interlocutory  orden,  not 
working  an  irreparable  injury,"  he  refused  to  grant  relator  a  nu- 
pensive  appeal  from  said  decrees. 

The  record  brought  up  in  the  original  shows  that  the  relawt 
brought  suit  for  the  revocation  and  annalment  of  certain  allied 
donations  of  certain  valnable  improved  real  estate,  situated  in  tii* 
city  of  New  Orleans — the  rental  value  of  which  was  esldmated  at  ont 
hundred  and  twenty  dollars  per  month — on  the  ground  of  ingnti- 
tude  on  the  part  of  the  donee  and  for  other  causes.  To  this  demand 
the  defendant  answered,  and  averred  that  she  held  title  to  Uis  pr^P' 
erties  in  controversy,  regular  in  forna,  and  for  which  she  paid  * 
valuable  and  adequate  consideration— disavowing  said  alleged  dona- 
tions. 

Upon  this  real  action  were  engrafted,  by  eupplementaJ  fowseedingi' 
the  defendant's  Injunction  to  restrain  plaintiff  from  collecting  rend, 
and  plaintiff's  judicial  sequestration,  requiring  the  sheriff  to  coUsct 
same  pendente  lite. 
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Stale  TS.  Clark  et  als. 

It  is  evident  that  the  revenaea  were  an  incident  of  the  suit,  and 
tbe  puty  decreed  to  be  owner  wouid  ultimately  be  entitled  to  them. 

Whether  the  jndge  improvldently  granted  >:nd,  coneequeotly, 
properij  qiiaahedtheaequeetration,  and  correctly  granted  and  refused 
to  disBolve  the  injunction,  are  queationB  which  are  not  of  present 
cinceni;  bnt  tbe  qaeetion  Is  whether  those  decrees,  interlocutory 
thoDgh  they  be,  are  of  snch  a  character  that  injury  may  result  tbere- 
rrom  to  the  plaintiff  as  relator.  Code  of  Practice,  666 ;  State  ex  ret. 
James  L.  Cole  vs.  Judge,  29  An.  803;  Hyde  vs.  Jenkins,  2  La.  427. 

In  our  opinion  they  are.  It  plaintiff  remains  under  the  operation 
and  restraint  of  the  injanction  forbidding  him  to  collect  the  revenues 
oMhe  property  during  the  peniency  of  the  suit;  and  plaintiff  can 
Dot  obtain  any  relief  from  the  decree  dissolving  hia  judicial  seques- 
tration directing  the  sheriff  to  collect  and  hold  same  for  account  of 
the  successful  party  in  tbe  suit,  he,  necessarily,  is  placed  in  tbe  situ- 
ation of  taking  tbe  risk  of  losing  same  notwithstanding  he  might  win 
the  suit. 

We  are  of  opinion  that  this  is  a  proper  case  for  the  allowance  of  a 
auapensive  appeal  and  that  tbe  relator  is  entitled  to  relief. 

It  is  therefore  ordered  that  the  preliminary  mandamus  be  made 
peremptory,  commanding  the  respondent  to  grant  the  suspensive 
appeal  requested  and  he  be  taxed  with  coats. 


No.  11,592.  «v$[ 

Stats  of  Louisiana  vs.  E>hil.  Clark  bt  als. 


APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Iberia. 
Vborhiee,  J. 


M.  J.  Ounningftam,  Attorney  General,  tor  Plaintiff  and  Appellee 
A.  &  Charlea  Fontelieu.  for  Defendants  and  Appellants. 
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state  Ti.  ClHrk  et  all. 

Hie  Opinion  of  tiie  conrt  was  delivered  by 

WATKms,  J.  Phil.  Glarke,  Richard  Wilson,  Hartdo  Jones,  JolieD 
Hallet  and  Edward  Isaacs  were  indicted  for  a  conspiracy  to  comnut 
the  crime  of  mnrder,  and  the  last  two,  having  been  convicted  ud 
sentenced  to  imprisonment  in  the  penitentiary,  have  appealed. 

They  rely  on  the  following  bills  of  exception  for  relief,  vis.: 

One  taken  to  the  relnaal  o(  the  judge  to  qna«h  the  genenl 
venire  of  jnrors,  on  the  ground  that  the  law  whereonder  the  8wn« 
was  drawn  had  not,  at  the  time  same  was  drawn,  been  folly  promul- 
gated and  was  not  in  force;  and  one  taken  to  the  judge's  refusal  to 
permit  counsel  for  the  defendants  to  Introduce  In  evidence  s  certifi- 
cate of  the  Assistant  Secretary  of  State  for  the  purpose  of  showiDg 
the  date  of  the  publication  of  said  act. 

The  grounds  on  which  the  motion  to  quash  are  predicated  at 
folly  stated  in  the  briet  of  defendants'  counsel,  and  we  have  aiide 
an  extract  therefrom  as  the  most  exact  way  of  presenting  bis  vie*)- 

"  That  on  the  Cth  day  of  July,  1894,  the  jury  commissionen,  act- 
ing under  Act  No.  44  of  1877,  proceeded  to  draw,  and  did  legsOy 
draw,  a  general  ventre  for  the  term  of  court  to  be  held  on  the  Sd  dar 
of  September,  1894,  which  general  venire  was  duly  published  accord- 
ing to  law  in  the  offli'ial  journal  of  the  parish  of  Iberia. 

"  That  no  order  was  issued,  nor  could  such  an  order  Issae,  cancel- 
ing, vitiating  and  quashing  the  said  general  ventre  drawn  on  the  odd 
5th  day  of  July,  1894. 

"That  on  the  6th  day  o(  August,  1894,  acting  under  a  pretended 
Act  No.  B9  of  1894,  an  order  isaaed  from  this  Honorable  Court  *p- 
pointing  jury  couimisBioners,  and  ordering  the  said  commissioneTt  lo 
meet  at  the  court  house  in  New  Iberia  in  order  to  draw  a  genenl 
venire  for  the  said  September  term  of  conrt. 

"That  the  said  commissioners  did  illegally  proceed  to  draws  gen- 
eral venire,  which  were  illegally  summoned  tor  the  term  ol  this  Hon- 
orable Court. 

'■  That  at  the  time  the  stud  order,  dated  August  6,  1894,  wu  fsmed 
by  the  Honorable  Court,  the  pretended  Act  No.  89  of  1894  had  nM 
been  promulgated  twenty  days  in  the  official  journal  of  UieState^ 
and  therefore  was  not  a  law.  That  all  the  acts  of  the  jury  eommii- 
sioners,  under  the  pretended  Act  No.  89  of  1894,  were  therefore 
illegal,  DuU,  void  and  of  no  effect. 
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Slate  Ti.  Clark  et  all. 


"That  the  goring  and  setting  aside  of  tbe  legal  general  tronfre 
diawn  by  the  iva^  commissionera  on  the  Sth  day  of  Jnly,  1894,  was 
contrary  to  law  and  withoat  warrant  and  authority." 

The  foregoing  Is  a  literal  reprodaction  of  the  gronnde  assigned  in 
one  of  defendants'  bills  of  exception. 

The  defendants'  motion  to  qaaah  the  general  venire  was  filed  on 
the  flrat  day  of  the  term,  and  the  gronnda  therein  assigned  are  the 
same  as  those  assigned  in  the  bill  of  exceptions. 

The  record  discioaea  the  facta  to  be  as  stated  in  the  motion  to 
qnaah  and  the  bill  of  exceptions — the  trial  jndge  tiaving,  presumably, 
acted  on  the  preaumptton  that  Act  89  of  1894  had  repealed  Act  44  of 
1877,  in  appointing  jury  commiaaioaere  on  the  6th  of  Augnst,  1894, 
and  ordering  them  to  draw  a  general  venire  for  the  September  term 
of  conrC. 

If  he  was  correct  in  that  assamption,  the  defendants'  complaint  la 
without  fonndatloD.  Act  89  ot  1894  was  approved  by  the  Oovernor 
on  the  7th  of  July,  1891 ;  and  it  declares  in  terms  that  Act  44  of  1877 
la  thereby  repealed.  Anterior  to  the  approval  of  the  former  statates 
the  jary  commissioners  appointed  nnder  the  latter  had,  on  the  Sth  of 
Jnly,  met  and  drawn  a  general  venire  of  jnrora  for  the  September 
term  of  conrt.  And  the  point  is  made  by  the  motion  to  qnaah,  and 
Id  tbe  bill  of  exceptions,  that  at  the  time  of  appointing  of  the  Jury 
commissionera  on  the  6th  of  Augost,  1894,  Ace  89  ot  1894  had  not 
been  promulgated  twenty  days  in  tbe  ofDclal  joornal  of  the  State, 
and  was  therefore  not  a  law. 

The  provision  of  the  Oivil  Code  with  regard  to  the  promulgation 
ot  the  laws,  ia  that  "all  laws  enacted  by  the  Legislature  of  the  State 
shall  be  considered  promulgated  at  the  place  where  the  State  Gazette 
ia  publiahed,  the  day  after  the  publication  of  anch  laws  in  the  State 
Qazette;  and  in  all  other  parts  of  the  State,  thirty  daye  after  publi- 
oafiion."  Revised  Oivil  Oode,  Art.  6.  The  time  required  for  promul- 
gation is,  by  the  Constitution,  reduced  to  twenty  (20)  days.  Con- 
stitution, Art.  40. 

The  certificate  of  the  Aaaiatant  Secretary  of  State  is  to  the  eftect 
"  that  Act  89  of  the  regular  aeaaion  of  the  General  Assembly  of  the 
State  of  XS94  was  duly  publiahed  in  the  official  joumal  of  the  State 
ot  Lonialana  on  tbe  22d  ot  July,  1894."  Conaeqnently  sufficient  time 
bad  not  elapaed  between  that  date  and  the  6th  ot  Anguat,  1894,  tor 
the  publicaUon  of  tbe  act  and  its  promalgation  accordit^  to  law. 
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Objections  were  made,  however,  by  the  State's  attorney,  to  the 
admieeion  in  evidence  of  the  certificate  ot  the  Assistant  Secretary  a( 
State ;  and  the  objection  having  been  Buatained  by  the  court,  the  de- 
fendants' coansel  retained  the  aforesaid  bill  and  annexed  the  certifi- 
cate therato.  The  jndge  assigned  no  reasons  for  snstaining  the  ob- 
jection and  diaallowing  the  certificate  in  evidence. 

The  Oivll  Code  provides  that  the  Secretary  of  State  "  shftll  keep  a 
register  in  which  he  shall  write  down  the  title  of  all  the  laws  passed 
by  the  Legislature,  together  with  the  dates  when  they  shall  have 
been  respectively  published  in  the  State  paper;  and  the  register tbn 
kept,  or  the  certificate  delivered  from  the  same,  by  the  Secretary 
of  State,  under  his  official  signature  and  seal,  shall  be  evidence 
of  the  poblication  of  the  laws,"  etc.  Revised  Civil  Code,  Art.  B; 
Revised  Statutes,   Sec.  3493. 

The  Secretary  of  State  is  authorized  to  appoint  an  Assistant  Sec- 
retary of  State.     Revised  Statutes,  Sec.  3622. 

And  the  Assistant  Secretary  ef  State  "  is  folly  authorized  to  per- 
form all  or  any  of  the  duties  or  ofQciol  acts  required  by  law  of  the 
Secretary  of  State,"  etc.     Revised  Statutes,  Sec.  3623. 

It  is  evident  that  the  certificate  of  the  Assistant  Secretary  of  State 
was  competent  evidence  for  the  purpose  for  which  it  was  offered, 
and  that  rejecting  it  was  error  on  the  part  of  the  trial  judge,  which 
entitles  the  defendants  to  relief. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  joiy 
thereon  based  be  annulled  and  set  aside,  and  it  is  further  ordered 
that  the  cause  be  remanded  to  the  lower  court,  and  the  sentence  of 
the  court  for  the  purpose  of  a  new  trial  in  accordance  with  law  tnd 
the  views  herein  expressed. 


No.  11,518. 
sopMbs.  B.  L.Cauvien,  Widow  of  ANTODfBO.DEOStJT, 
Deceabed. 

.     The  clinrKi;  that  UBiibscrlbLng  wltnesB  to  a  n'ill  illd  not  hear  the  dlcUlionolUit 
testatrix  la  <lii>poHcd  or  liy  thestuiuucDi  ibat  lio  could  bardly  bear  Iter  Ulklag 

The  ckiiiri^e  Ihat  a  mibscrlbiiiK  wlineaa  fould  not  underalUDd  or  speak  tba 
Krenpli  languauB  Is  dlnpoBcdof  by  proof  that  tbe  testameDt  vai  dictated  tii< 
wbolly  written  in  tho  Kngclish  lanijaaKe. 

TbupurpuHes  oltUe  law  are  gubaerved  by  proot  thai  the  Ian gnufe  empli>7«d1>T 
the  testutria  nas  tiilly  unilerstood  by  the  uotary,  and  lalthrully  eiprsoed  In 
rritten  by  the  notfliy. 
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i.    To  nieeCtbe  rcqiTlrement  oC  the  Inw,  the  proof,  aduiliilsteroa  on  acharfie  (hat 
a  oercaln  phraer  of  the  testament  was  not,  >n  point  ot  tact,  diatatoii  by  the  tes- 

cio.)  record,  and  tbe  legal  preaumptirin  lliat  is  tbereon  raised,  tn  favor  of  the 
trnthfulnea^  ot !»  rocltala,  and  [liG  Just  pertoriuance  ol  UD  offlcla]  act  by  a  pob- 
lic  officer. 

APPEAL  from  the  Twenty-flrst  District  Court,  Parish  of  JeffersoQ 
Boat,  J. 


J.  Ntima  Augustin  and  Charles  P.  Drolla  for  Testamentary  Execa-' 

tor.  Defendant  and  Appellee: 

Tbe  will  is  the  repository  ot  the  deliberate  intentione  of  the  testator. 
The  cardinal  rnle  for  the  interpretation  ot  wiile  is  to  ascertain 
the  intention  of  the  testator  and  to  give  effect  to  it  when  ascer- 
tained.    Sncceesion  of  Barnside,  35  An.  708,  716. 

It  is  the  identity  of  thonght  and  not  of  words  that  the  law  requires. 
Starr  vs.  Mason,  32  An.  9;  Oidden  vs.  Ex.  Bnrke,  35  An.  179. 

The  act  of  the  notary  receiving  the  will  in  presence  of  witnesses  is 
an  anthentlc  act,  and  it  makes  fall  proof  of  what  is  contained 
in  it.     Segnr  va.  Segnr,  12  An.  25. 

Proof  to  set  aside  a  will  la  admissible,  but  it  must  be  peculiarly  strong 
to  overcome  tbe  presumption  resulting  from  the  authentic  act} 
and  the  testimony  ot  the  witnesses  themselves,  who  have  given 
their  solemn  attestation  to  the  completion  of  tbe  required  for- 
malities, is  entitled  to  little  weight  to  set  aside  a  will.  Succes- 
sion of  Young,  11  An.  65;  Starr  vs.  Mason,  32  An.  9;  Major  vs. 
Eynault,  7  An.  52. 

"The  prohibition  of  external  proof  prying  into  tbe  testator's  inten- 
tions in  making  the  will,  the  requirement  ot  the  rigid  observ- 
ance of  formalities,  showing  by  the  will  alone  that  the  intention 
Is  that  ot  tbe  testator  and  not  ot  anybody  else;  the  autbeoticity 
of  tbe  Instrament,  protecting  the  intention  thus  manifested  for 
all  time,  from  tbe  treacherous  memory  or  the  fraudulent  cod> 
trivaoce  of  witnesses."     Cross  on  Succession,  p.  183. 

A>  act  with  the  testimony  of  the  notary  and  ihe  witnesses  is  not 
overcome  by  conflicting  testimony,  some  of  which  goes  to  show 
that  tbe  testator  was  not  sufficiently  acquainted  with  English  to 
make  a  will  in  that  language.  Starr  vs.  Hason,  32  An.  9;  Lan- 
dry vs.  Tomatis,  32  Aa.  120. 
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SaoeesBlonot  Cauvlen. 

Where  the  evidence  ehowa  that  the  partj  attempting  to  nnlllfj  a 
will  was  herself  the  only  party  who  offered  to  explain  to  tbs 
notary  what  was  said  to  him  by  the  testatrix,  and  the  notary  did 
pat  down  all  the  intentions  ot  the  testatrix  as  expressed  by  bar, 
with  a  dae  regard  to  identity  of  thoughts  and  not  of  words,  tbs 
win  can  not  be  invalidated  nor  nailifled.  Hamilton  vs.  Hamilton, 
6  N.  a.  146;  Starr  vs.  Mason,  82  An.  11. 

Thoma*  8.  EIUm  for  Plaintiff  and  Appellant. 

The  opinion  of  the  conrt  was  delivered  by 

Watkinb,  J.  This  snlt  has  for  object  the  annnlment  of  the  will  ot 
the  decedent,  Mrs.  DeQmy,  npon  the  following  gronnde,  to-wit: 

1.  That  one  of  the  witnesses  to  the  testament,  Mr.  Wilbng 
Hngnet,  did  not  hear  the  dictation  of  the  testatrix  because  of  the 
Indistinctness  of  her  articnlatlon  when  speaking  to  the  notary. 

2.  That  another  ot  the  witnesses,  James  Rostrnp,  was  totally 
ignorant  of  the  French  language,  la  which  the  testatrix  partislly 
dictated  same. 

8.  That,  as  the  testatrix  partially  dictated  the  testament  in  tbs 
French  language,  which  the  notary  did  not  nnderstand,  the  servlcei 
of  an  interpreter  were  called  into  requisition. 

4.  That  the  clanse  in  the  body  of  the  will  dispensing  the  executor 
from  giving  bond  was  not  dictated  by  the  testatrix  to  the  notary  In 
the  presence  of  the  witnesses. 

fi.  That  the  instrument  was  not  voluntarily  dictated  by  the  tes- 
tatrix, but  its  provisions  were  suggested  to  her — she  merely  acqui- 
escing therein  by  monosyllables. 

The  answer  of  the  defendants — the  forced  heirs,  legatees  and  tea- 
tamentary  executor  having  been  made  parties — was  a  general  snd 
Special  denial.  After  hearing  and  considering  the  testimony  ot 
a  number  of  witnesses,  and  amongst  them  that  of  the  notary  snd 
the  three  attesting  witnesses,  the  District  Judge  reached  the  concla- 
eioD  that  plaintiff's  case  was  not  made  out  and  rejected  her  demands, 
and  maintained  the  will  as  legal  and  valid. 

We  have  read  the  briefs  with  care  and  attentively  examined  sU 
the  evidence,  and  both  briefs  and  evidence  have  impressed  onr 
minds  with  the  correctness  of  the  conclusions  of  the  judge  a  fM- 
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BucceBS[oa  ol  Cauvleii. 

This  1b  tha  case  of  an  old  lady  making  a  will  in  the  DaocapatiTe  form 
by  public  act,  while  in  extremU  lying  on  her  death  bed,  and  mani- 
festly safleting  great  pain,  thongh  perfectly  rational  and  conecloQS 
of  her  acts. 

The  fliflt  two  grounds  may  be  diepoaed  of  with  the  simple  state- 
ment that  tbe  subscribing  witness  Hagnet,  as  a  witness  in  this  case, 
Mid  that  he  "  conld  hardly  hear  her  talking  because  she  was  very 
sick;"  and  although  the  subscribing  witness  Rostrnp  could  not 
speak  a  word  of  French,  the  will  purported  to  have  been  dictated  in 
English,  and  is  wholly  written  in  that  language.  Each  of  these  sub- 
scribing witnesses  signed  the  testament,  and,  on  the  stand  as  wlt- 
nesses,  do  not  disavow  their  signatures.  These  facts  thoroughly 
dispose  of  these  two  grounds  of  complaint. 

With  regard  to  the  third  gronnd  there  is  quite  a  contrariety  of 
statement,  the  preponderance  of  which,  however,  favors  the  defend- 
ants' theory — the  substance  of  the  testimony  being  that  tbe  testatrix 
dictated  her  wishes  in  broken  English,  which  was  understood  by  tbe 
notary  and  subscribing  witnesses,  and  was  by  the  notary  correctly 
expressed  in  the  testament. 

Five  of  tbe  witneseeB  testifying  in  this  case  unite  in  making  the 
statement  that  the  testatrix  dictated  her  will  in  broken  English,  bnt 
did  It  nnderstandingly  and  intelligibly. 

The  notary  testifies  that  tbe  entire  dictation  of  the  testatrix  was 
in  English,  but  that  he  bad  occasion  to  make  a  pause  now  and  then, 
and  repeat  to  her  some  of  the  words  and  inqolre  what  she  meant, 
and  to  his  questions  she  would  reply:    "Yes,  that  is  correct." 

He  states,  emphatically,  that  he  took  the  dictation  of  the  testatrix 
only,  and  after  writing  each  paragraph  he  read  it  over  to  her.  In 
order  to  make  sure  that  he  was  right. 

Tbe  notary  conld  neither  speak  nor  write  tbe  French  ]anRiii%e, 
and  the  testament  is  in  the  record — brongbt  np  in  the  original — 
and  is  wholly  written  in  the  English  language. 

There  is  not  one  of  the  witnesses  who  states  that  the  testatrix 
conld  not  speak  the  English  language,  except  the  plaintiff;  and 
in  this  she  Is  contradicted  by  her  sister,  Mrs.  Henry  A.  Harvey.  On 
this  subject  the  record  says: 

"Q.  Mrs.  Harvey,  you  are  a  daughter  ol  Mrs.  DeGmy? 

"A.  Yes,  sir. 

"Q.  Yon  were  present  at  the  time  of  the  taking  of  her  will  by 
William  J.  HcOooe,  the  notary? 
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iQ  ot  CauTlen. 


■'A,  YeB,  Biri  I  was. 

"Q.  Did  yonr  mother  speak  English  or  French? 

*'A.  English. 

"Q.  How  did  she  speak  English? 

"A.  Broken  English. 

"  Q.  fafficienll)' well  to  be  understood? 

"  A.  Everybody  always  understood  her." 

"  Q.  And  Mr.  McCnne  repeated  it  to  yonr  motbert 

"  A.  Yes,  sir. 

"  Q.  Year  mother  spoke  broken  BDglish? 

"  A.  Yes,  sir. 

"  Q.  Did  she  speak  it  frequently? 

"  A.  All  of  the  time.  We'  always  had  ladies  that  came  to  the 
house  that  spoke  English." 

The  plaintiff,  as  a  witness,  is  contradicted  by  her  brother,  Honce 
DeOruy.     On  tbie  subject  the  record  says: 

"  Q.  Mr.  DeOruy  are  you  a  son  of  Mrs,  Onezlme  DoOrny  SiM 
lately  died? 

"  A.  Yes,  sir. 

"  Q.  How  many  languages  could  your  mother  speak? 

"  A.  She  could  apeak  French  and  broken  English. 

"  Q.  Did  she  speak  broken  English  in  such  a  way  that  yon  coiU 
understand  what  she  was  saying? 

■'  A.  She  could  speak  good  enough  for  anybody  to  nndentsDl 
her." 

These  positive  statements  are  confirmed  by  several  witnesses  wbo 
had  been  Intimately  acquainted  with  the  testatrix  many  years. 

The  judge  a  guo,  iu  our  opinion,  satisfactorily  disposes  of  the  Bfth 
complaint  ot  the  plaintiff,  to  the  effect  "  that  the  testament  was  sot 
volnntai^ly  dictated  by  the  testatrix,  but  its  provisions  were  tof 
gested  to  her,  she  merely  acqaiescing  in  monosyllablea."  On  tliit 
subject  his  judgment  declares: 

"That  if,  as  alleged  in  tbe  petition,  the  will  wasnot  writtendom 
by  the  notary  in  the  very  words  dictated  to  him  by  the  testatrii)  U>* 
evidence  goes  to  show  that  the  plaintiff  herself  was  the  on^  ptftj 
wbo  ottered  to  explain  to  the  notary  what  was  said  to  him  by  tte 
testatrix;  (but)  that  the  notary  did  put  down  all  ot  her  Inteatiou 
as  expressed  by  her,  with  a  due  regard  to  Identity  of  thoughts  ud 
not  ot  words.    6  New  Series,  146;  82  An.  11." 
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Freiberg  ft  Bro.  vs.  tjingf elder. 

The  foregoinK  expreuions  embody  our  views  f  ally.  With  reference 
to  the  phrase  in  the  will  appointing  aa  ezecator  and  dlBpensing  him 
from  boad,  the  charge  that  it  was  not  dictated  by  the  testatrix,  is 
not  Bnpported  by  the  evidence ;  it  does  not  overcome  the  sanc- 
tity that  attaches  to  a  Tuasi-ofBcial record,  and  the  legal  presumption 
that  ia  thereon  raised  in  favor  of  the  trathfulnesa  of  Its  recitals,  and 
the  jnst  performance  ot  an  official  act  by  a  public  olBcer. 

Judgment  affirmed. 


l.S'» 


BOLAND    &  GSCHWIND  VS.    SLIDELL   BRICK  AND  TiLB  MANUFACTUR- 
ING Company,  LiMrrED. 
APPEAL  from    the  Sixteenth   Judicial  District   Court,  Parish  of 
St.  Tammany.     Reid,  J. 

All  parties  in  interest  filed  in  open  conrt  an  agreement  (or  a  con- 
eent  judgment. 

The  opioion  and  decree  was  delivered  by 
McEnery,  J. 


Isaac  Freiburg  &  Bro.  vs.  A.  Langfeldbr. 
Mrs.  Pauline  Lanofeldbb,  Intervbnor. 

APPEAL  from  the  Fifth  Judicial  District  Conrt,  Parish  of  Onachlta. 
Richardson,  J. 


The  plalntifta  appellants. 
Appeal  dismissed. 


No.  1288. 
Sahe   vs.  Sauh. 


APPEAL  from  Fifth  Judicial  District  Conrt,  Parish  of  Ouachita. 
JMc/wM-dton,  J. 


14L8  SUPREME    COURT    OF  LOUISIANA. 

btste  Ta.  Smith  A  Co. 
Defendant  and  Interveuor  Appellant. 

Tbe  opinion  of  the  conrt  was  delivered  b; 

MoEhebt,  J.  In  a  dation  en  paiement  the  tblng  tranaterred  to  tbe 
wife  mast  bear  a  jnat  proportion  in  valae  to  tbeamoantdaethewirs. 
A  sale  is  an  entirety,  and  there  is  no  contract  where  there  la  no 
agreement  aa  to  tbe  price.  If  the  property  tranaferred  to  the  wife 
exceeds  appreciably  the  debt  dne  her,  she  can  not  be  permitted  to 
retain  a  part  of  the  property  transferred  and  remain acreditor  to  tlw 
commanity  for  the  difference. 


A 


No.  11,392. 

Statb  of  Louisiana  vb.  Hbhry  Fribd  bt  ai.. 

PPEAL  from  tbe  Second  Recorder's  Conrt,  City  of  New  OrlesDa. 


Tbe  isaues  same  as  in  State  vs.  Sarodat  et  alt.,  ante,  46  An.  700. 
McEnbry,  J.     Jadgment  affirmed. 


A 


No.  11,489. 
Statb  or  Louisiana  vb.  Ehilk  Alqbyeb  &  Co. 
PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rightor,  J. 


The  issnes  same  as  involved  in  State  vs.  Williams,  ante,  46  An.  9 


McEnhry,  J.    Judgment  affirmed. 


No.  11,494. 
State  of  Louisiaka  vs.  Mason  Smith  &  Co. 

A  PPEAL  from  Civil  District  Conrt,  Parish  of  Orleans. 
^    Monroe,  J. 
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The  facta  and  priocipleB  of  law  inTolvad  ar«  the  same  aa  in  SCata 
VI.  WUIiamB,  ante,  46  An.  922. 


JocUcmeat  of  District  Ooart  revere«d. 


The  opinion  of  the  oottrt  was  delivered  by 
HoEneby,  J. 


No.  11,889. 
State  va.  Eknbbt  Beck. 

Tbe  word /elontoiulf  followEOK  the  word  wilfully  In  an  tndlotment  under  Seo.  193, 
Bevlted  Stklutea,  Is  nirpluMge  und  meanlnglesi.  Tbe  Judge,  tberelore,  li  not 
required  to  ebargo  the  Jury  as  to  Its  meaalng. 

Where  evldenoe  as  to  tbe  overt  act  ia  oontradictory,  and  the  preponderBnoa  of 
evidence  ts  against  It.  the  trial  Judge  Is  necessarily  clothed  *llh  aatboMiy  to 
decide  whether  It  has  been  proved  in  order  to  lay  the  foundation  lor  the  Intro- 
duction of  evidence  as  to  character. 

APPEAL  from  the  Fifth  Judicial  District  Court,  Pariah  of  .Unachita. 
Potts,  J. 


SI.  J.  Cunningham,  Attorney  General,  and  J.  P.  Madiaon,  District 
Attorney,  for  Plaintiff  and  Appellee. 


Gunby  &  Skolara  tor  Defendant  and  AppAllaot. 


The  opinion  of  the  court  was  delivered  by 

HoEhbbv,  J.  The  defendant  was  convicted  under  Sec.  792,  Re- 
viaod  Statntea,  tor  wilfully  shooting  at  one  Lee  Tillman. 

The  indictment  cbargeB  that  the  defendant  "  did  then  wilfully  and 
telonioaaly  aseaolt  one  Lee  Tillman  by  then  and  there  wilfully  and 
telonioaHly  ehootlng  at  the  said  Lee  Tillman." 

After  the  trial  judge  had  folly  charged  as  to  the  statutory  offence, 
defendant's  counsel  requested  him  to  define  what  was  meant  by 
"feloniously,"  as  used  in  the  indictment.  The  trial  judge  declined  to 
do  »o.     His  ruling  was  correct. 

The  offence  is  charged  fully  by  the  use  of  the  word  "wiUoUy." 
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MtBti-  VB.  Keck. 

The  TOrd  "felonionaly"  employed  in  the  iadiclment  wae  anneceMiT]' 
and  withont  meaning. 

There  wae  then  no  reason  why  the  trial  jndge  shonld  esplain  its 
meaning  to  the  jory.     State  vs.  WatBon,  41  An.  599. 

Connael  foT  defendant  ottered  to  prove  the  character  of  Tillmiii 
to  show  that  he  was  a  dangerous  man,  and  had  a  bad  reputation  tor 
peace  and  qoiet. 

From  the  statement  of  the  trial  judge,  appended  to  the  hill  of  ex- 
ception, it  appears  that  there  was  no  hostile  demonstration  made  br 
the  person  assaulted  against  defendant. 

There  is  a  variance  as  to  the  tacts  between  counsel  and  jodge. 
Under  the  repeated  rulings  of  this  coart  we  accept  the  btatemeat  ol 
the  latter. 

It  is  as  follows:  "The  testimony  [of  the  Ave  witnesses — Lee 
Tillman,  Stephen  Thomas,  Wm.  Sampson,  Robert  Webster  and 
Marion  Boley — who  were  present,  and  all  who  saw  the  sbootini;. 
showed  that  there  were  harsh  words  used  and  angry  feelings  gen- 
erated between  Lee  Tillman  and  Ernest  Beck  abont  tO  o'clock  A.  M., 
before  the  shooting,  which  occurred  about  12  or  1  o'clock.  Ai 
the  dinner  recess  at  the  saw-mill,  where  they  were  working,  tbe 
defendant  went  home,  armed  himself  with  a  pistol  and  retttmed. 
Tillman,  with  the  five  witnesses,  was  sitting  where  they  had  eaten 
dinner.  He  had  in  his  hands  a  pocket  knife,  with  which  he  bad 
eaten,  and  was  at  the  time  whittling  npon  a  stick.  Ernest  Beck 
approached  abont  twenty-five  feet  and  called  Tillman,  eayiog  h^ 
wished  to  see  him.  Tillman  refused  to  go.  A  second  time  he  «*> 
called  npon  and  refused  to  come.  Some  matnal  bantering  then  uft 
place,  in  which  Tillman  stated,  '  If  yon  don't  go  off  I  will  come,  and 
when  I  come  I  will  cover  yon.'  Tillman  did  not  start  toward  Beck 
at  that  time,  but  sat  etil)  and  careed  him.  Beck  then  drew  his  pistol 
from  bis  bosom,  and  as  Tillman  arose  from,  or  as  the  witnesfei 
expressed  it,  '  slid  down  from  his  seat,'  Beck  hollowed  to  the  crovd 
to  get  out  of  the  way,  and  fired.  Tillman  ran  from  Beck,  and  when 
about  twelve  or  fifteen  feet  tmm  where  he  was  sitting.  Beck  fired 
again  at  Tillman  while  mnning. 

"  It  is  trne  that  the  defendant  himself  testified  as  stated  in  bis  bill, 
bat  is  contradicted  by  all  other  witnesses  who  were  present." 

The  trial  judge  evidently  believed  all  the  witnessea  rather  than  tbe 
sole  testimony  of  defendant.  In  each  a  case  he  ie  necessarily  clothed 
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8M(e  ei  rel.  Viator  A  AoheloB  nt  als.  vs.  Judge. 

with  the  aathority  to  decide  whether  a  proper  foundation  had  been 
laid  for  the  introduction  of  evidence  as  to  character.  State  of  IiOn- 
isiana  vs.  Ford,  37  Ad.  443;  State  of  Louisiana  vs.  Harris,  46  An. 
843;  State  v8.  Green,*  infra. 

From  the  statement  of  the  trial  judge  it  appears  that  the  defend- 
ant was  the  aggreeaor. 

Judgment  afarmed. 


State  bx  rel.  Vietor  &  Acheles  et  als.  va,  Hon.  Fred.  D.  Einq, 
Judge  Ctvil  District  Court.  Parish  op  Orleans,  Division  "B." 

It  is  too   lute  to    Intervene    In    nttaclimeut   proceediQBS  to   obCalti    a   reversal 

\  PPLIOATION  for  a  Writ  of  Mandamua. 

Dinkelapiel  <fe  Bart,  Joteph  If.  Wol/son  and  Latarua,  Moore  <t  Luee 
for  Relatora. 

i'.  Howard  MeCaleb  tor  Respondent. 

The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  relators  allege  that  they  are  creditors  of  Karl 
Kahn  and  had  instituted  suit  against  faim  by  attachment;  that  when 
their  anits  were  tnstitnted  the  property  was  nader  seizure  at  the  suit 
of  Che  Peoples  Bank,  also  under  attachment  procedings;  that  on  Oc- 
tober 22, 1894,  the  Hon.  F.  D.  King,  judge  Divialon  "  B,"  Civil  District 
Court,  parisb  of  Orleans,  on  the  application  of  the  Peoples  Bank, 
issued  an  order  to  sell  the  property  attached  as  perishable;  that  the 
defendant  was  absent  and  unrepresented  on  the  trial  of  the  rule, 
the  judgment  in  which  was  to  sell  the  property  after  five  days'  ad- 
vertisement; that  all  the  attachment  suite  are  pending  and  unde- 
termined; that  the  rule  and  the  judgment  rendered  thereon  were 
improTident,  becanse  there  was  no  power  in  the  court  to  order  a 
sale  of  said  property  iu  advance  of  judgment  unless  the  goods  were 
perishable,  which  petitioner  alleges  are  not ;  that  the  court  was  with- 

*3ee  iDdei.-.Xarou'rBK, 
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State  ex  rel.  TIetor  &  Aobelei  et  bIb.  tb.  Judge. 

oat  aathorltj  to  order  the  sale  atter  five  daye'  adTertisement,  ud 
without  DOtlce  to  relatoTB. 

The;  applied  tor  a  BiupensiTe  appeal  from  the  jadgment  on  tfat 
role,  which  wm  denied.  They  pray  for  relief  by  numdamiu  pro- 
ceediDg. 

The  retarn  of  the  respondent  jodge  showB  that  the  role  wu 
granted  on  the  application  of  the  Peoples  Bank,  and  served  on  de- 
fendant, who  made  no  appearance ;  that  after  hearing  evidence  be 
granted  the  order  for  the  property  to  be  sold  after  dne  appraisement 
and  five  days'  advertisement;  that  the  relators  have  not  made  them, 
selvea  parties  to  the  suit  between  the  Peoples  Bank  and  Karl  Kobn 
by  intervention  or  otherwise,  ao  as  to  set  op  any  adverse  intereei  to 
tbe  plaintiff  thereon,  nor  have  they  alleged  and  proved  in  the  lower 
conrt  that  they  are  aggrieved  by  said  order  of  sale,  and  are  there- 
fore incompetent  to  appeal  from  the  said  interlocntory  order;  thu 
the  plaintiff  prosecuting  said  snit,  the  Peoples  Bank  of  New  Orleans, 
has  not  been  made  a  party  to  these  proceedings  as  required  by  Art. 
846  of  tbe  Code  of  Practice,  and  before  the  order  granted  herein  was 
Bigned,  issued  or  served,  the  said  property  had  already  been  sold, 
disposed  of  and  delivered  by  the  sheriff  to  the  parchaaere. 

We  have  omitted  a  part  of  the  respondent  judge's  statement  iu 
his  answer,  which  alone  would  be  sufficient  to  deny  the  relief  prayed 
for,  but  the  attornerx  for  relator  state  the  rule  of  court  to  be,  or 
rather  aa  they  allege  the  caatom  to  be,  not  to  Ole  motions  nntil 
granted  by  the  judge.  As  we  are  not  in  posseaaiou  of  the  rale  or  the 
evidence  of  the  cusCotn,  we  will  say  nothing  about  this  part  of  tbe 
respondent's  answer. 

Article  261,  Oode  of  Practice,  provides  for  the  sale  of  perishable 
property  on  the  application  of  tbe  plaintiff  after  the  osnal  advertise- 
ment. 

The  relators  deny  that  any  evldeuce  was  offered  aa  to  the  perish- 
able Dutare  of  the  property,  and  the  attorney  tor  the  respondent  as- 
Bflrta  with  eqaal  emphasis  that  this  is  a  reckless  statement.  Be  this 
as  it  may,  the  respondent  judge  states  that  the  rule  was  regular^ 
tried,  and  we  will  presnme  be  had  ample  authority  npon  which  to 
base  his  interlocntory  order. 

The  advertisement  may  not  have  been  of  snfBcient  dnration,  but 
of  this  detect  only  the  defendant  in  attachment  conld  nrge,  as  tbe 
Boits  of  relators  were  filed  after  the  order  to  sell  was  granted,  the 
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property  Bold  and  tbe  vendees  placed  In  poBBeBatOD.  It  is  too  late 
to  intervene  in  attachment  proceeding  to  obtain  a  reversal  ot  inter- 
locntory  orders  for  the  preservation  or  the  property,  after  the  order 
bas  been  granted  and  the  conservatory  proceedings  fnlly  compiled 
with. 

The  relators  are  most  assaredly  withont  Interest  to  appeal  from 
aaid  order,  decreeing  the  property  to  be  Bold  becanse  ot  its  perlsb- 
»ble  natnre. 

The  relief  prayed  for  ia  denied  at  relator's  costs. 


NO.  11,516. 
SuccBeeiOH  of  Jaoqubs  Savx. 
Xlie  Dnnoapativa  tealament  b;  pabllc  oot  must  make  autbentlo  prool  ot  lt>  ex«oa- 
tlon  [D  acoordaare  witb  Arc.  iSTa,  Ulvtl  Code,  and  ArC  1619,  when  tbe  testator  I* 
Inoapable  oE  sJgDlng  m»  nacoe. 
The  nutiir;  must  eipruiBi;  meiitLon  tbat  the  vlU  was  dictated  by  tbe  testator  and 
■wrltien  by  tbe  notary  as  dtotated,  and  (be  reading  of  the  will  to  the  toatalor  In 

No  espresB  mention  la  required  or  the  slgnlog  of  the  will,  except  Id  the  cotitln- 
KBi icy  provided  tar  iD  Art.  1079.  Civil  Code.  It  Is  essential  to  the  validity  of  tbe 
DUDoo)iatlTe  will  by  pulillo  act  that  tbe  tormalltles  ot  dictation,  and  reading 
the  will  In  presence  of  the  witnesses  and  testator  be  ezpreaaly  mentioned  Id 
the  body  thereof,  sud  all  fulfilled  al  one  time,  without  Inierruptlon  or  turning 
aside  to  any  other  act;  hut  It  Is  not  Imperative  ibat  tbe  notary  aball  declare  Id 
tbe  win  that  tbe  formalities  were  done  at  one  lime  and  wltboat  Interruption. 
U  ha  lalla  to  declare  tbls  essential  reqnlalte  to  Kb  validity,  tbe  party  attaeklng 
tbe  will  moat  abow  the  Interruption. 

Id  recelvlDK  the  will  as  dlctsled  by  the  teatator,  tbe  notar;  ma;  Interrogate  blm 
■a  to  his  exact  moaning,  provided  no  suggestions  are  made  which  reanlt  In 
«ban  jing  the  lotenlions  ot  tbe  testator. 

IV here  an  uneducated  person  dictates  his  will  In  the  Idiom  peculiar  to  the  uneda- 
uated,  It  la  no  ground  tor  nuUlty  tliut  tbe  notary  writes  tbe  will  in  polite  lan- 
guage, provided  tbe  exact  meaning  ot  tbe  testator  la  preserved. 

APPEAL  from  the  Civil  District  Conrt,  Parish  ot  Orleans. 
Theard,  J. 


Albert  Voorhiea  for  Plaintiff  and  Appellant. 

Choa.  Louqtte  and  Frank  McGloin  for  Defendant  and  Appellee. 

The  opinion  of  tbe  court  was  delivered  by 

MoEnebt,  J.     Jacqaes  Saaz,  tbe  deceased,  executed  the  tollow- 
i»g  open  or  nnncapatlve  will  by  public  act; 
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"  Id  the  city  of  New  Orleana,  In  the  Stctte  ot  Loaisiaoa.  On  thia 
20lh  Hay  of  tbe  month  of  Jannar]',  1898, 1  the  nndenigned,  Oeoige 
Hofi^er  Bamett,  notary  public,  daly  commissioned  and  sworn,  in 
and  for  the  citj  and  parish  of  Orleans  therein  residing,  and  in  pTM< 
ence  of  the  witnesses  hereinafter  named  and  undersigned,  at  the  re- 
qnest  of  Mr.  Jacqnes  Sauz,  I  attended  htm  at  his  domicile,  sittuted 
at  the  corner  of  Salcedo  and  St.  Ann,  Second  District  of  this  dtj, 
where  I  fonnd  the  said  Jacques  Saaz  unwell,  In  the  front  chambn 
of  said  domicile,  sick  in  body,  bat  well  in  mind,  in  memory  and  in 
will  as  he  appeared  to  me  notary,  and  to  the  hereinafter  named  and 
nndersignod  witnesses ;  and  the  said  Jacqnes  Saux  requested  me  to  re- 
ceive his  last  will  and  testament,  whicb  I,  notary,  have  written  with 
my  own  hand,  word  by  word  and  as  he  dictated  it  to  me  in  preeeDce  o( 
Messrs.  Alexander  Bordes,  Michel  Moataat  and  Paul  Bezot,  domi- 
ciled in  this  city  and  called  as  witnesses  to  the  present  testament  ol 
the  following  tenor: 

"  I  declare  that  I  am  named  Jacques  Sauz,  and  that  I  am  abont 
forty-nine  years  ot  age.  I  declare  that  I  am  married  to  jQstine 
Anguste,  of  which  marriage  there  is  no  issue.  I  declare  that  both 
my  father  and  mother  are  dead. 

"I  give  and  bequeath  to  my  said  wife,  Justine  Augnate,  all  nty 
goods,  movables  and  immovables,  which  I  may  leave  at  the  time  ol 
my  death,  and  I  name  as  my  testamentary  executor  my  said  wife, 
Jastlne  Auguste,  to  whom  I  give  all  the  necessary  powers  to  carr; 
Into  execution  the  testament.  I  revoke  all  testaments  or  codicil 
which  I  have  made  before  this,  whicb  alone  I  declare  to  contain  aj 
last  wishes. 
"  It  is  thus  that  this  testament  has  been  dictated  to  me  by  tbe  said 
testator  in  presence  ot  the  said  witnesses,  and  I  have  written  it  as  it 
has  been  dictated  to  me  by  the  said  testator,  in  tbeir  presence  and 
this  at  once,  wltbout  interruption  and  without  turning  aside  forotbet 
acts,  and  tbe  undersigned  notary  havicg  read  the  said  testament  to 
the  said  testator  in  tbe  presence  of  the  said  wituesseci  in  a  loud  and 
intelligible  voice,  he  haa  declared  In  their  presence  that  he  has  heard 
it  well,  that  he  understands  it  well  and  that  he  therein  finds  well  ex- 
pressed his  last  wishes  In  which  he  persists. 

"This  done  and  passed  at  the  domicile  aforesaid,  the  day,  month 
and  year  as  above.  In  presence  ot  the  witnesses  above  named,  who 
have  signed  with  said  testator  and  me,  notary,  after  reading  same." 
(Signatures) 
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The  will  was  dictated  in  French  and  the  above  ie  a  translation  of 
the  same. 

It  is  attacked  bj  a  sister  of  the  deceased  on  the  following  grottnda : 

First.  It  does  not  state  that  the  testator  signed  in  the  preaence  of 
witnesses;  nor,  secondly,  that  the  witnesaee  signed  In  the  presence 
of  the  testator;  nor,  thirdly,  that  testator  and  witnesses  signed  in  the 
presence  of  the  notary;  nor,  fonrtbly,  does  it  contain  express  men- 
tion that  all  the  formalities,  icclnding  the  reading  of  the  will  and  the 
signing  by  the  testator,  witnesses  and  notary,  were  fnlfilled  at  ona 
time  withont  interrnption  and  withont  tnrning  aside  to  other  acts. 

It  is  further  assailed  on  two  other  grounds,  dehorg  the  instrameot 
itself:  first,  that  it  was  not  dictated  as  a  matter  of  fact;  and,  second, 
that  It  was  the  result  of  pressure,  duress  and  lati nidation. 

There  was  judgment  rejecting  the  demand  of  plaintiff  at  her  costs, 
from  which  she  appealed. 

Article  167S  of  the  Civil  Code  reqnires  the  nuncupative  testament 
by  pablic  act  to  be  received  by  a  notary  public  in  the  presence  of 
three  witnesses  residing  in  the  place  where  the  will  is  executed,  or 
of  five  witnesses  not  residing  in  the  place. 

This  testament  mnst  be  dictated  by  the  testator  and  written  by  the 
notary  as  dictated. 

It  must  then  be  read  to  the  testator  in  presence  of  the  witnesses. 

Express  mention  is  made  of  the  whole,  observing  that  all  these 
formalities  mast  be  fulfilled  at  one  time  without  interruption  and 
withont  turning  aside  to  other  acts. 

It  is  well  settled  that  the  nuncupative  will  by  public  act  must 
make  full  proof  of  itself,  and  must  bear  upon  its  face  the  evidence 
that  all  the  formalities  required  by  law  for  its  validity  have  been 
oomplled  with.  These  tor sialities,  if  not  apparent  on  the  taceot  the 
will,  can  not  be  supplied  by  evidence  aliunde.  Succession  of  Clem- 
ent Wilkin,  21  An.  115. 

The  above  will  on  its  face  shows  that  all  the  formalities  required 
by  Art.  1678,  Civil  Code,  have  been  complied  with.  It  shows  that 
the  will  was  dictated  by  the  testator  and  written  by  the  notary  as  it 
was  dictated ;  that  it  was  read  to  the  testator  in  presence  of  the 
witnesses. 

These  are  the  material  tacts  of  which  express  mention  must  be  made. 
There  is  nothing  said  in  the  article  about  signing,  of  which  express 
mention  should  be  made.  If  the  will,  therefore,  has  been  improperly 
90 


SUPREME,  COURT  OF  LOUISIANA. 


al£Ded,  it  IB  upon  plaiDtifT  to  show  it.  But  the  will  on  its  (ace  dig- 
closes  the  fact  that  it  was  aigaed  by  the  testator,  the  witoessei  asd 
the  notary  at  the  same  Ume,  and  in  the  presence  of  each  other.  No 
more  explicit  laoffuage  conid  be  used  than  that  employed  by  the 
notary  when  be  closed  the  will  by  stating  that  the  witnesses  "  Bigoed 
with  said  testator  and  me,  notary." 

It  is  contended  by  plaintiff  that  the  word  "received, "  employed 
Id  the  article,  meauB  that  the  notary  must,  in  the  presence  ol  the 
reqaisite  number  ol  witnesses,  complete  the  entire  testament,  in- 
cluding the  signing  by  testator,  notary  and  witnesses.  Bat  in  ibe 
case  of  Langley's  Heirs  vs.  Langley's  Bxecntors,  12  La.  114,  to  wliicb 
plaintiff  refers,  the  Supreme  Court  said  that  the  word  meant  the 
dictation  of  the  will  in  the  presence  of  the  wltaesses,  and  theieid- 
ing  of  tbe  same  to  the  testator  and  the  witnesses  in  the  preBesce  of 
each  other. 

In  Keller  and  others  vs.  McOalop  and  another,  12  Rob.  639,  it  is 
decided  that  the  express  mention  referred  to  in  Art.  1578,  Civil  Code, 
refers  to  the  preceding  formalities,  which  are  tbe  dictation  ol  tbe 
will  in  the  presence  of  the  required  number  of  witnesses  and  the 
reading  of  the  same  to  the  testator  in  the  presence  of  the  witneuea. 
And  as  this  case  bears  a  strong  resemblance  to  that,  we  will  use  tbe 
language  of  tbe  opinion  as  applicable  to  this.  "It  results  from  tbe 
whole  contest  ot  the  instrument  that  it  was  executed  in  the  onlc 
way  it  was  physically  possible  it  could  be  done  in  relation  to  tbe  time 
at  which  the  several  things  necessary  to  its  completion  were  per- 
formed— id  est,  that  it  was  first  dictated,  then  written,  aftenrBrd 
read,  and  finally  signed." 

The  Art.  1578  ot  the  Civil  Code  requires  all  the  formalities  herein 
referred  to  should  appear  upon  the  face  of  tbe  will,  and  that  tbey 
should  be  fnlllUed  without  interruption  and  withoat  taroing  aude  to 
any  other  act. 

But  the  direction  that  they  should  be  fulfilled  at  one  time  and 
without  turning  aside  to  any  other  act  need  not  be  expressed  in  tbe 
will.  If  this  requirement  has  been  neglected  it  la  ufion  plaintiff  to 
show  it.  This  has  been  the  settled  jurisprgdence  since  the  case  of 
Featherstone  vs.  Robinson,  7  La.  599.  It  was  affirmed  in  Keller  and 
others  vs.  McCalop  and  another,  12  Rob.  639;  the  cases  cited,  and  io 
the  late  case  of  Succession  of  Murray,  41  An.  1109. 

In  the  last  caae  cited  we  said :     "  The  final  charge  is  that  sU  tbe 
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legal  reqnlsitee  were  not  done  at  one  time  and  wltbont  tnrtiiDg  aside 
to  other  acta.  It  is  a  eacramental  reqalrement  of  the  notary  that 
he  shall  make  '  express  mention  of  tlie  whole,'  but  not  that  he  shall 
declare  that  all  these  formalities  had  been  fnlfllled  at  one  time  and 
without  taming  aside  to  other  acts."  B.  C.  C.  1578.  His  failnre  to 
make  such  a  declaration  in  the  will  is  not  a  ground  of  nallity.  7  La. 
599;  12  R.  639.  That  article  only  refers  to  the  formalities  therein 
mentioned.  All  of  these  formalities  seemed  to  have  been  fnlfilled  at 
one  and  the  same  time,  and  the  act  (nrnishes  no  proof  that  he  turned 
aside  to  other  acts.  There  is  no  evidence  of  hts  having  prepared 
any  other  act.  So,  in  this  case  all  the  formalities  required  by 
Art.  1578  of  the  Code  appear  from  the  face  of  the  will  to  have  been 
performed  at  one  time  without  tnrning  aside  to  other  acts,  and  there 
is  DO  evidence  to  the  contrary.  Express  mention  is  made  of  all  the 
formalities  required  by  the  article,  hut  the  notary  omits  to  posi- 
tively state  that  the  reading  of  the  will  to  the  testator  and  the  wit- 
nesses was  without  interruption,  although  a  reasonable  interpretation 
of  bis  language  leaven  this  impression. 

The  cases  referred  to  by  plaintiff  do  not  conBict  with  the  views 
herein  expressed.  The  doctrine  annonnced  in  them  is  that  the  will 
by  pnhlic  act  must  make  full  proof  of  itself  in  showing  that  all 
the  formalities  necessary  to  give  it  validity  must  appear  upon 
Its  face,  snd  expi'ess  mention  must  be  made  of  the  formalities 
required  by  Art.  1578  of  the  Code.  Not  one  of  them  pronounces  the 
will  a  nullity  because  the  notary  has  failed  to  declare  that  he  bad 
fnlfllled  these  reqairements  without  turning  aside  to  other  acts. 

This  last  requirement  is  essential  to  the  validity  of  the  will,  but  its 
non-fulfilment  must  be  shown  by  the  party  attacking  the  will. 
Keller  vs.  McCalop,  12  Bob.  639. 

The  testimony  does  not  show  that  there  was  any  coercion  used  to 
force  the  testator  to  make  his  will.  On  this  point  there  is  a  total 
fail  are  of  proof. 

The  pleadings  admit  that  the  will  shows  that  it  was  dictated  by  the 
testator  and  written  as  dictated  by  the  notary,  but  it  is  urged  that 
the  language  employed  by  the  notary  was  not  that  of  the  testator. 
The  testimony  attempts  to  show  that  the  testator  was  not  an  educated 
Frencbmau  and  did  not  speak  the  langu^e  In  its  purity.  Also  that 
the  notary  interrogated  the  testator.  The  testimony  shows  that  the 
testator  spoke  French  sufflclently  well  to  be  clearly  understood.     If 
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Ben  17  *■-  Credlton. 

the  notary  took  down  his  exact  meaning  and  clothed  it  In  more  eln- 
gant  Ungnage  than  that  naed  b^  the  testator,  it  ia  certainlf  no 
gronnds  for  avoiding  the  will. 

There  coald  he  but  triSlng  variation  in  the  words  osed,  and  no 
perveraion  ot  the  meaning  ot  the  testator.  Hamilton  vs.  Hamilton, 
6  N.  S.  146. 

The  Inqntrles  made  by  the  notary  were  not  snggestive  of  any  dlt- 
posltion  by  the  testator,  bat  had  reference  only  to  get  at  fals  ezMt 
meaning,  and  when  ascertained  the  langnage  was  taken  down  Id  tbe 
meaning  of  the  testator,  bnt  in  good  French.  The  inqnlties  vere 
not  calcalated  to  alter  or  change  tbe  intentions  of  the  teststoT,  ud 
therefore  are  not  snfflclent  to  invalidate  the  will.  Starrs  vs.  Maton, 
Si  Ad.  8. 

Jodgmebt  afBrmed. 

No.  11,519. 
John  Henry  vb.  His  Creditors. 

Tbe  ten  days  allowed  b;  law  tar  tbe  fHlns  ot  oppMltlon  to  the  appatnlment  of  i 
syndlo  begin  10  ran  rrom  (lie  da;  on  wblob  the  proceedlafie  had  lietore  llic 
notary  are  closed. 

The  Insolvent  for  MleEal  votes  cast  affecting  hia  disdiarge  iDnsE  flie  an  opposltSoa 
within  the  prescribed  ten  days.      . 

APPEAL  from  the  Civil  District  Oonrt,  Parish  ot  Orleans. 
Theard,  J. 

Rice  <t  Armstrong  tor  Roberts,  Exceptor  and  Appellee. 


Joseph  MailU  and  Louie  P.  Paqtiet  for  John  Henry  and  Bemhard 
Meyer,  Opponents  and  Appellants. 

The  opinion  of  the  court  was  deUvered  by 

MoEnbsy,  J.  John  Henry  made  a  cession  ot  his  property  on  De- 
cember 27,  1893.  Tbe  meeting  of  creditors  convened  on  the  ITtii 
January,  and  closed  on  the  89th  of  the  same  month.  A  syndic  wat 
elected  at  this  meeting  of  the  creditors. 

The  notary  failed  to  file  the  procea  verbal  of  the  creditors'  meeting 
as  required  by  law.     He  was  forced  to  do  so  by  the  syndic. 

It  was  filed  on  February  7lh,  and  on  the  10th  February,  Bemhard 
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Conway  vs.  Ballroad  Compau;. 


Heret,  cl^mingto  have  been  elected  eyadic,  aad  John  Hearr  the  in- 
aolvent,  claiming  to  bave  been  discharged,  filed  opposition — the  for- 
mer, In  BO  far  as  they  appear  to  elect  said  Willard  Roberts  as  syndic, 
to  annnl  tbe  order  granted  to  Roberts,  and  to  appoint  him,  said 
Meyer,  witfaont  bond,  as  mentioned  in  the  proeea  verbal;  the  latter, 
the  insolvent,  that  certain  votes  be  annulled  and  stricken  from  tbe 
record. 

There  is  nothing  on  the  face  of  the  record  that  snggests  tbe  abao- 
Inte  nolllty  of  the  proceedings  before  the  notary,  which  wonld 
anthorize  an  attack  npon  it  at  any  tlm.e. 

The  ten  days  allowed  by  law  for  filing  opponltioDs  to  the  appoint- 
ment of  a  syndic  commence  to  mn  from  tbe  closing  of  the  meeting 
of  creditors.  Dreaax  vs.  Creditors,  2  N.  8.  67;  Goodald  vs.  Cred- 
itors, 8  La.  126:  Qaerln  vs.  Creditors,  2  La.  858;  Spears  va.  Ored- 
Itors,  40  An.  652;  Harrison  &  Bro.  vs.  Creditors,  42  Ao.  1065;  Bon- 
ner vs.  Beard,  43  An.  1139;  Revised  Statutes,  Sec.  1802. 

Tbe  fact  that  the  notary  failed  to  file  ^  the  proees  verbal  in  court 
does  not  dispense  with  the  filing  of  the  opposition  within  tbe  time 
prescribed  by  law.  Tbe  insolvent  proceedings  are  before  the  court, 
and  there  is  no  reason  why  tbe  opposition  can  not  be  presented 
before  the  proces  verbal  is  filed.  Sec.  1802,  Revised  Statutes.  Besides 
it  was  within  tbe  power  of  the  opponent  to  have  compelled  tbe 
notary  to  have  filed  tbe  proces  verbal  immediately  after  the  closing 
of  tbe  meeting  of  creditors. 

It  is  contended  that  the  insolvent  can  file  an  opposition  showtng 
votes  illegally  cast  to  bis  injury.  There  is  no  reason  why  he  shonld 
not  be  required  to  file  bis  opposition  witbin  tbe  prescribed  time.  If 
tbe  votes  cast  against  him  are  illegal,  their  illegality  must  be  shown 
prior  to  the  judgment  of  homologatioo.  This  judgment  closes  all 
objections  to  the  meeting  of  creditors,  and  it  is  evident  therefore 
that  be  mnst,  like  other  creditors,  file  his  objections  within  the  pre- 
scribed ten  days  from  tbe  final  closing  of  the  meeting  of  creditors. 

Judgment  affirmed. 

No.  11,616. 
P.  J.  Conway  vs.  New  Orleans  &  Carrollton    Railroad     ,  ^ 
Company. 

PlalatltTs  wite  was  not  »t  [ault  Ln  leaving  the  car. 

Tbe  erldence  proves  tbat  abe  was  Injured  by  the  negligeact^  ol  defendaol's  em. 
ploy*. 
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Conwa;  VB.  Bnllroad  Coinpaoy 

The  oonduplor  put  the  car  In  motion  before  tbe  paneager  had  tlmetOBtepofl.ud 
as  aconBequenoe  ibe  waH  thrown  Irom  tbe  itep,  Icll  to  the  ground  snd  wiala- 
Jured ;  It  is  neRllgonue  lor  which  Ibe  d«leii<]unt  companr  Is  liable  (or  dimifO. 

Liability  by  the  principal  arises  wbeu  th<:  servant  is  acting  within  the  Kop«Df  bit 

I'lalntlff  Is  entitled  to  compensatory  dauia^rea. 

APPEAL  from  tbe  CiTJl  District  Conrt,  Parish  ot  OrleaiiB. 
Bllig,  J. 

Morrie  Markt  and  A.  H.  Leonard  for  Plaint.ifT  and  Appellee. 

John  M.  Bonner  for  Defendant  and  Appellatit. 

The  opinion  ol  tlie  court  wae  delivered  by 

Breaux,  J.  Plaintifr  sued  to  recover  damages  snetaJDed  by  tui 
wife  in  ft  fall  from  one  of  defendant's  street  cars. 

About  6 :30  P.  u.  in  the  evening  of  March  20,  1893,  she,  with  ber 
daughter,  on  their  way  to  her  residence,  notified  the  conductor  thil 
they  wished  to  leave  the  car  at  Third  street. 

He  alleges  that  the  condnctor  tailed  to  atop  at  Third,  and  that  she 
was  carried  to  Barthe  street,  where  the  car  was  stopped  that  tbej 
might  leave;  that  immediately  she  proceeded  to  leave  and  was  on 
the  step  in  the  act  of  getting  off,  when  suddenly  and  without  wan- 
iug  the  car  wae  put  in  motion,  and,  as  a  consequence,  she  wu 
thrown  from  the  step  and  fell  violently  to  the  ground;  that  she  mis- 
tained  severe  injury,  which  caused  pain,  aufTering  and  permanent 
physical  disability. 

The  answer  is  a  general  denial. 

The  ease  was  tried  before  a  jury  and  a  verdict  for  f  1000  was  ren- 
dered againsL  the  defendant.  From  a  final  judgment  entered  opon 
the  verdict,  the  defendant  appeals. 

The  facts  are  sabstantially  as  follows : 

That  the  car  stopped,  as  alleged,  at  Burthe  instead  of  Third  street, 
and  that  plaintiff's  wife  was  thrown  to  the  ground  from  the  steps 
while  attempting  to  step  down;  that  ber  daughter  was  standing  on 
the  platform  and  saw  her  mother  fall ;  that  she  said  to  tbe  conductor 
that  in  the  stops  he  should  allow  tbe  passengers  time  to  alight;  that 
the  car  was  put  in  motion  without  having  given  these  passeugere 
time  to  step  out  and  leave  without  injury.- 
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Conway  tb.  Batlrosd  Company. 

To  thie  point  of  the  case  the  testimony  of  plaiatiff's  witnessee  is 
nncontradicted. 

The  defendant  introduced  a  witness  who  testified  that  nu  woman 
fell  from  the  car  on  the  day  alleged  while  he  was  conductor.  He 
left  the  car  at  8  o'clock,  prior  to  the  accident.  The  condactor  who 
sacceeded  him  in  runningthe  car  waa  not  Introdnced  as  a  witness. 

We  therefore  have  before  as,  in  bo  far  as  relates  to  the  fall,  only 
the  testimony  of  plaintiiT's  wltnese. 

The  attending  physician  testifies  that  she  called  at  hie  office  in  a 
BDftering  condition;  that  her  right  hip  was  severely  bruised,  and 
she,  in  consequence,  had  high  fever  and  suffered  other  ills;  that  he 
treated  her  more  than  three  weeks,  and  that  during  several  months 
she  waa  unable  to  work.  Most  of  the  time,  while  under  treatment, 
she  was  confined  to  her  bed. 

That  she  enSered  no  permanent  injury. 

As  to  the  canse  of  one  ol  her  ilia  the  testimony  of  her  physician 
is  contradicted  by  another  physician  called  in  by  the  defendant  as  an 
expert,  who  did  not  find  any  possible  connection  between  that  ill  and 
the  bruises  as  described. 

BILL    OF  EXCEPTIONS. 

To  the  ruling  of  the  lower  court,  permitting  evidence  as  to  the 
nnmber  and  age  of  plaintitT's  children  to  go  to  the  jury,  the  defend- 
sjit  reserved  a  bill  of  exceptions  on  the  ground  of  irrelevancy. 

As  partner  in  community  the  husband  sued  (or  damages  in  the  loss 
of  the  services  of  his, wife  to  himself  and  their  children.  The  num- 
ber of  plaintiff's  children  may  be  the  cause  of  more  seriously  feeling 
the  loss,  and  in  consequence  it  is  admissible  in  evidence  in  assessing 
the  quantum  of  damages. 

la  any  view  of  the  question,  it  is  not  of  sufficient  importance,  and 
has  not  such  bearing  upon  the  issues,  as  to  justify  the  court  to  remand 
the  case.     Interegt  republics  ut  ait  finis  lititim. 

On  the  Mekits. 

That  the  plaintiff  has  a  just  claim  on  the  defendant  company  (or 
some  damages,  is  made  evident  by  the  anrebutted  testimony  of  the 
witnesses. 

The  bmiees  received  by  hie  wife  from  the  (all  may  not  have  been 
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Ki  severe  as  represented;  but  tbey,  it  is  prOTes,  were  quite  ptlDtnl 
and  forced  her  to  seek  medical  treatment  and  rem^n  confined  tobei 
bed. 

Tbe  negligence  charged  possibly  was  not  as  gross  as  Iscontended 
by  tbe  plaintiff;  the  facts  remain  proven  that  the  cats  tuatdlj 
moved  without  Riving  plaintiff's  wife  time  to  step  down  from  tht 
steps,  and  that  she  wsa  violently  thrown  down  by  the  sadden  and  nn- 
expected  movement. 

There  was  no  fsnlt  Bhowo  on  the  part  of  the  plaintiff's  wife  in  get- 
ting off  at  the  street  nsmed. 

It  was  for  her  to  determine  at  which  stop  of  tbe  car  to  alight,  toi 
for  the  conductor  to  offer  ample  time  to  leave  with  safety.  There  i> 
no  testimony  whatever  before  ns  toward  jostitytng  tbe  emploffisot 
the  defendant's  company.  Ttese  passengers  must  have  been  seen 
by  them,  as  they  were  both  moving  to  get  off  in  their  presence  while 
the  car  was  stopped. 

We  do  not  overlook  tbe  fact  tbat,  In  jnstice  to  their  fellow  pissen- 
gers  who  have  not  arrived  at  their  destination,  those  leaving  should 
not  take  up  too  moch  time. 

There  is  no  complaint  on  tbat  score  made  against  plaintiff's  wife 
and  her  daughter. 

The  commanity  clamor  for  rapid  transit  and  corporations  genersU}' 
comply  with  the  public  demand  in  this  respect.  To  this  there  csn 
be  no  serious  objection  as  long  as  tbe  service  is  safe. 

But  in  all  cases,  even  at  the  expense  of  speed,  women  and  cblldreD, 
at  any  rate,  should  be  given  time  to  alight  and  not  be  exposed  to 
accidents. 

With  reference  to  tbe  damages,  we  do  not  agree  with  the  verdict 
of  the  jury  as  to  the  amonnt. 

The  negligence  for  which  the  company  is  liable  is  not  grots  and 
malicious. 

It  is  nevertheless  liable  for  compensatory  damages.  In  answer  to 
the  proposition  by  counsel  that  a  corporation  cai^  not  be  mnlcted  is 
damages  for  the  wilful  wrongs  of  its  servants  and  their  illegal  snd 
oppressive  conduct,  we  quote  from  Denver  &  Bio  Grande  Roilvay 
vs.  Harris,  122  U.  8.  597:  "  A  corporation  is  liable  civUUer  for  tottt 
committed  by  its  servants,"  though  it  did  not  auttaorise  the  act,  H 
within  tho  scope  of  the  servant's  employment. 

Under  tbe  circumstances,  the  amonnt  is   fixed   at  five  bundled 
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doUars,  tor  wbfch  amonnt  we  And  ample  Bnpport  in  onr  jariBpro- 
d«iice.     Tbe  damages  allowed  are  compeDBatorj. 

It  ie  therefore  ordered  tbat  tbe  jodgment  appealed  from  be 
amended  by  redncing  tbe  amonnt  to  five  bnndred  dollara,  wltb  l^al 
interest  from  dat«  ot  the  Judgment  of  tbe  District  Contt,  and  tbat  as 
amended  tbe  same  be  affirmed,  appellee  paying  tbe  costs  of  appeal. 


No.  11,600. 
State  of  Louisiana  vs.  Gus.  Smith. 

The  cbarge  deflned  forgery  and  Instructed  tbe  Jury  tbat  lo  And  the  Hccuseil  guiltj 

tbey  ought  to  [tiler  an  Intent  to  defraud  the  person  vbose  BiKiHCire  was  forged. 
The  lodge  did  not  err  In  refusing  to  uh&rge  as  requested.    There  was  eubstanliall]' 

DO  dlBereuoe  between  the  charge  as  given  and  tbe  laslruotlon  requested  hy  the 

accused. 
The  receipt  alleged  to  have  been  forged  was  In  due  form,  and,  If  genuine,  would 

have  been  proof  In  court  of  payment. 
It  wBB  the  subject  ot  forgery. 

The  accused  had  requested  tbe  court  to  pass  aentence, 

APPEAL  from  tbe  Fifth  District  Court,  Parish  of  Oaacblta. 
Potto,  J. 


M.  J.  Cxtnningham,  Actorney  General,  for  Plaintiff  and  Appellee. 
Ounby  dt  Skotara  for  Defendant  and  Appellant. 

The  opinion  of  the  court  was  delivered  by 

Bbeauz,  J.  The  accnsed,  charged  with  forgery  and  sentenced  to 
two  years'  Imprisonment  in  the  State  penitentiary,  complains  tbat 
tbe  jndge  refnsed  lo  instruct  the  jury,  as  follows: 

First.  Tbe  mere  false  making,  without  an  interest  to  defraad  some 
one,  does  not  constitate  the  crime  of  forgery. 

Second.  Tbe  iotent  to  defraad  is  tbe  very  essence  of  the  offence. 

Third.  To  conatitnte  forgery  the  instmment  when  forged  mast  be 
racb  as  wonld  tend  to  prejudice  the  rights  of  another,  and  such 
in  law  as  would  be  available  to  work  the  intended  fraud  or  injury, 
tbe  dlstinguiehing  characteristic  being  the  crafty  fraad  and  deceit 
^rbereby  it  is  intended  to  injnre  some  one. 
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He  complains  also  that  tbe  coart  erred  In  retasliii;  to  permit  tbe 
flliog  of  a  motion  tor  a  new  trial. 

Ttie  verdict  o(  tlie  ]nry  had  been  rendered. 

Hie  connsel  bad  tbe  accused  bronght  into  court  and  sentenced. 

Afterward  tbe  accnaod  made  afBdavit  and  motion  for  a  neir  tiiil 
and  offered  tbe  motion  for  filing.  To  the  coort'i  refusal  a  bilt  of  ex- 
ceptions was  reserved. 

Tbe  indictment  charges  that  the  defendant  feloniODSl;  forged  x 
certain  receipt  for  two  dollars  with  intent  to  defrand,  and  especiallf 
to  defrand  S.  Dlckerson  and  Linton  Carney.  Said  receipt  repregeols 
that  the  accused  had  paid  tbe  amount  of  money  to  Dickerson  for  ac- 
count of  Carney,  the  accused  Smith  having  felooiooely  and  fraoda- 
lently  signed  the  name  of  Dickerson  to  the  receipt. 

In  the  bill  of  exceptions  reserved  to  the  court's  refusal  to  charge 
as  requested,  tbe  trial  judge  inserted  the  statement  that  the  charges 
bad  substantially  been  given. 

He  adds  that  he,  nevertheless,  proceeded  to  give  to  the  jary  tbe 
first  and  second  charges  asked  in  substantially  tbe  same  words  u 
those  asked  and  embraced  in  tbe  bill  of  exceptions,  but  that  be 
stated  to  defendant's  counael  that  as  to  the  third,  he  thought  tbe 
correct  doctrine  was  embraced  in  the  decision  in  the  State  vb.  Den- 
nett, 19  An.  895,  which  had  already  been  read  by  the  court  to  tbe 
jury  as  a  correct  esposition  of  the  law,  and  refused  to  charge  u 
asked  by  counsel.  , 

The  judge  says  that  he  had  substantially  given  the  charge 
requested. 

The  defendant  did  not  request  a  written  cbai^e. 

Under  well  settled  jurisprndence  tbe  judge's  statement  of  the  facts, 
in  the  absence  of  all  evidence  to  the  contrary,  mnat  be  considered 
as  true. 

This  completely  disposes  of  charges  Nos.  I  and  2,  given  by  tbe 
court  without  any  modification. 

As  to  the  third  charge,  it  soems  from  the  judge's  subsequent  stat«' 
ment,  incorporated  in  the  bill  of  exceptions,  that  he  withheld  at  lew 
a  part  of  it  from  tbe  jury  and  relied  in  lieu  on  the  doctrine  embraced 
In  the  case  cited  ubi  iupra  as  being  a  correct  exposition  of  tbe  lav. 

In  that  case  (State  vs.  Dennett,  19  An.  896)  tbe  court  refused  to 
charge  the  jury  that  "  the  State  mnat  show  that  tbe  check  charged 
to  have  been  forged  by  the  prisoner  and  the  signatare  thereto  affixed 
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.  .    _  ^g^—. — . 

snfficiently  resembled  tbe  genuine  check  and  Bignatore  of  the  drawer 
to  deceive  persons  of  ordinary  business  observation,  or  it  was  not 
forgery,"     (Tbe  raling  was  sustained  on  appeal.) 

Tbe  coort  said  in  tbat  caee :  "  That  a  jury  ought  to  infer  an  intent 
to  defraud  the  person  who  would  have  to  pay  the  instminent  if  it 
were  genuine,  althoagh  irom  the  manner  of  execntlng  the  fot^ery, 
or  from  that  person's  ordinary  cantion,  it  wonld  not  be  likely  to  im- 
pose on  him." 

And  lastly,  it  Is  announced  in  the  case  in  qaeation  that,  if  there  be 
at  any  time  any  posBlbllity  of  fraud,  it  is  enongb  to  constitnte  the 
offence. 

Tbe  first  part  of  tbe  requested  chaise  reads:  "To  constitute 
fo^ery,  the  instrument  when  forged  must  be  such  as  would  tend  to 
prejudice  tbe  right  of  another." 

Tbe  eqaivalent  doctrine  from  the  decision  in  question  was  charged, 
"that  a  jury  ought  to  infer  an  intent  to  defraud  tbe  person  who 
would  have  to  pay  the  instrument." 

In  the  case  at  bar  it  was  not  a  check  tbat  was  forged,  bat  a  receipt 
which  ordinarily  speaking  could  be  used  in  evidence  tor  the  defence 
in  a  suit  bronghc  by  the  person  whose  name  was  forged.  Wharton, 
9tb  Ed.,  Vol.  1,  p.  692. 

In  the  language  of  tbe  decision,  the  jury  were  instructed  that  they 
"  ought  to  infer  an  intent  to  defrand  the  person  who  would  have  to 
pay  tbe  instrnmest,"  i.  e.,  in  tbe  case  under  consideration,  to  de- 
frand tbe  person  in  whose  name  tbe  forged  receipt  was  made. 

The  remainder  of  the  requested  charge  reads : 

*'And  such  in  law  as  wonld  be  available  to  work  the  intended  fraud 
or  injury,  the  distinguishing  characteristic  being  the  crafty  fraud  and 
deceit  whereby  it  is  intended  to  injore  some  one." 

The  utterances  in  State  vs.  Dennett,  19  An.  395,  are  not  absolutely 
similar  to  the  requested  charge.  They  have  application  to  the  case 
and  sufficiently  instructed  tbe  jury. 

There  is  no  essential  difference  requiring  that  the  verdict  be  annnlled 
and  tbe  case  remanded  for  another  trial. 

Taking  tbo  chaise  as  a  whole  all  tbe  elements  constituting  the 
oricae  of  forgery  as  applying  to  a  forged  receipt  were  explained  to 
the  jury. 

The  counsel  tor  tbe  defendant  argue  another  principle  of  law — i.  e., 
tbat  the  receipt  forged  could  be  of  no  legal  efficacy  if  it  were  a 
genuine  instrument. 


1486  SUPREME  COURT  OP  LOUISIANA. 

State  TB.  Dubaolet. 

The  defendant  delivered  the  receipt  for  a  stated  amonnt  in  om^ 
rency  and  with  tbli  receipt  attempted  to  satisfy  a  debt  ot  hii  by 
committing  the  forgery  alleged. 

Had  his  act  been  legitimate  and  not  frandalent,  the  collectioa 
would  have  been  made  and  the  receipt  woald  have  evidencedalegil 
payment.  The  receipt  would  have  had  legal  efficacy.  HakinKthe 
receipt  and  signing  to  It  the  signatnre  of  the  creditor,  and  deliveiiiift 
it  to  the  debtor,  and  at  the  same  time  stating  to  the  debtor  that  he  but 
procured  the  receipt  hy  paying  the  creditor  and  thereby  seeking  Co 
obtain  release  from  the  payment  of  bis  own  debt,  was  intended  to 
have  legal  efficacy,  and  would  have  bad  that  efficacy  if  it  had  act 
been  forged. 

The  defendant  also  complains  of  the  court's  refusal  to  peTmit  the 
filing  of  a  motion  for  a  new  trial. 

The  records  disclose  that  the  motion  wae  made  after  tbe  senteace 
bad  been  pronounced. 

There  Is  nothing  in  the  affidavit  of  the  accused  for  a  new  triil 
showing  that  he  did  not  have  time  to  prepare  his  motion  for  s  new 
trial.    Such  a  motion  should  be  made  before  sentence  and  not  after 


There  is  nothing  taking  this  case  out  ot  the  ordinary  rule  requiring 
that  motions  for  new  trial  be  filed  and  decided  prior  to  eentence- 
The  State  of  Loatslana  vs.  Engene  Oftutt,  38  An.  864. 

It  Is  therefore  ordered  that  the  sentence  and  judgment  of  thecDUrt 
a  qua  be  affirmed. 


No.  11,588. 
Statb  of  Louisiana  vs.  Rodolfh  Dubuclbt. 


fvai 

The  moHon  was  fllrd  and  taken  under  adTtiement. 

113  T71| 

Tbe  mtnutea  show  that  the  prisoner  waa  prexent. 

Tbe  motion  was  nol  nerved  and 

no  action  wa»  taken  upon 

bit 

On  the  day  followlnB  ibft  motlo 

n  was  granted. 

The  minutes  do  not  Kbow  tbat  t 

>e  accused  was  present. 

Although  lor  the  purpose  o( 

be  decision   on   tbe  mo 

Ion,  bis  presence 

m 

0  the  cbange  ot  t 

by   bis   silence   or   by  not 

taklns  a  bill  of  exceptions  at  tbe  line  to 

tw 

ruling  ol  Hie  court. 

There  was  no  contradictory  hearing  on  the  application  to 

remove  tbe  cause. 
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The  iLgnatnre  of  tbe  accosed  to  tbe  liond  to  obtain  bis  releaae  Ib  not  a  wairer  ot 
notice  o(  tbe  motion  aied  for  a  change  ol  veoue  nor  can  It  bave  the  eSeet  ol  a 
oonaent  to  tbe  srantinff  ot  tbe  motion  without  evidence  and  contradictory 

It  Is  not  a  case  ot  inanfflaienoy  ot  notice  ot  (he  luotloD  for  a  new  trial  and 
luBntnaleney  ot  eTidence  on  the  trial  ot  the  motion,  hot  ot  abeolute  want 
ot  either,  and  ol  the  abaeaoe  ot  contradlotory  hearing  and  all  note  ot 
eTidence. 

APPEAL  from  the  FonrteeDth  District  Court,    Parish  of    West 
Baton   Rouge.     Talbot,  J. 


M.   J.    Cunningham,    Attomej  General,   and  Alexander  Hebert, 
District  Attornej,  tor  Plaintiff  and  Appellee. 

Talbot  &  Hebert  and  Voiat  &  Claiborne  for  Defendant  and  Appel- 
lant cite  70  lU.  171;  Wharton,  Or.  Pr.  602;  37  An.  448;  Wharton, 
Cr.  Et.  458,  4S9;  2  An.  921;  16  lU.  516;  12  Kan.  622;  Blebop,  Or. 
Pr.  71. 

The  opinion  of  the  court  was  delivered  by 

Breaitx,  J.    The  defendant  was  lndi«ted  for  marder. 

He  was  foond  gnllty  of  mannlaughter. 

He  appeals  from  tbe  sentence  and  judgment  condemning  blm  to 
Betre  ten  years  at  hard  labor  in  the  State  penitentiary. 

He  was  indicted  in  the  parish  of  Iberville,  in  which  parish,  tbe  jnry 
bavinj;  twice  (ailed  to  agree,  two  mistrials  were  entered. 

On  the  24th  of  October,  1894,  the  accused  was  In  conrt  when  the 
District  Attorney  filed  a  motion  for  a  change  of  venue;  no  gronnds 
were  assigned;  it  was  taken  under  advisement  by  the  court. 

On  tbe  morning  following  it  was  sustained,  and  tbe  court  isBned  an 
order  permitting  the  accnaed  to  fumlBh  bond  for  his  appearance  be- 
fore the  District  Court  for  the  parish  of  West  Baton  Rouge. 

His  l>ond  was  forfeited  In  that  pariah  and  his  sureties  paid  tbe 
amount  of  tbe  Judgment. 

In  March,  1B94,  the  case  bavlnfc  been  called  for  trial,  the  defendant 
throogh  counsel  interposed  an  exception  on  tbe  ground  that  the 
cbAnge  of  venae  was  granted  on  the  mere  motion  of  the  Dlstriot 
Attorney. 

The  court  in  overmllng  the  exception  gave  as  reason,  that  the 
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qnestloD  of  change  of  venae  had  been  determined  and  no  bill  ot  ex- 
ception was  reserved  on  the  j^ound  of  insafflciencj'  of  evidence  or 
irregularity  of  the  procedings,  and  that  It  was  therefore  too  late  to 
reopen  Issue  a  previoosly  decided. 

After  this  exception  had  been  overmled  an  exception  was  Sled  to 
the  jurisdiction  of  the  court  on  the  grounds  that  the  accused  «u 
not  present  in  conrt  when  the  order  for  a  change  ot  venue  from  tbe 
parish  of  Iberville  to  that  of  West  Baton  Rouge  was  granted. 

The  court  overruled  this  exception  also,  and  gave  for  reason  Itist 
the  minutes  of  the  court  show  that  the  accused  was  present  when 
the  motion  for  a  change  of  venue  was  taken  up,  and  that  bit 
presence  was  not  necessary  when  the  conrt  ([ranted  the  order. 

The  defendant  was  again  placed  on  his  trial.  The  jnry  havio; 
failed  to  agree,  another  mistrial  was  entered, 

In  September,  1894,  he  wae  tried  tor  the  fourth  time  and  st  this 
last  trial  he  was  convicted. 

Motions  for  new  trial  and  in  arrest  of  judgment  were  filed  on  tbe 
part  of  the  defendant  and  overruled  by  the  vonrt. 

WAIVER  OR  ACQUIESCENCE. 

One  ot  the  positions  on  the  part  ot  the  State  is  that  the  accused 
has  acquiesced  in  the  proceeding  by  not  taking  a  bill  of  exception. 
There  are  many  irregularities  which  the  defendant  may  cure  bf 
consent. 

An  accused  may,  it  seems,  waive  many  ot  his  rights.  He  is  booad 
by  his  acts  ot  omission  to  plead  or  reserve  his  legal  rights.  In  judidtl 
proceedings  the  doctrine  of  waiver  and  acquiescence  is  a  neces^^. 

It  devolves  upon  us  to  determine  whether  there  was  acquiescence 
in  this  case. 

It  is  only  on  the  principle  of  acquiescence  or  waiver  that  the  ordet 
granting  the  change  of  venae  can  be  sustained. 

As  an  original  proposition  it  is  settled.  Id  Eronillette  vs.  Jndge. 
46  An.  243,  this  conrt  held  that  "  an  order  granted  on  the  simple 
motion  and  affidavit  of  the  District  Attorney  without  evidence  ad- 
duced in  support  of  it,  and  withont  opportunity  offered  to  defendant* 
to  adduce  evidence,  is  Irregular,  null  and  void;"  and  further,  "tbs 
nature  of  the  proceedings  contemplated  clearly  involving  a  contra- 
dictory hearing." 

In  the  case  at  bar  there  was  not  a  contradictory  hearing  nnless  tbs 
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presence  of  bbe  accoBed  on  the  day  that  the  motion  was  filed  and 
taken  nnder  advisement  gives  it  that  character. 

With  reference  to  notice  and  contradictory  hearing,  the  State  and 
the  accnsed  should  be  governed  by  the  same  rule.  Any  notice  not 
BDfficient  to  bind  the  District  Attorney  as  the  law  officer  of  the  State 
in  criminal  prosecutions  would  be  equally  aa  insufficient  to  bind  an 
accused  in  a  similar  ca^e. 

.  In  State  vs.  Peterson,  2  An.  921,  under  laws  relative  to  a  change 
of  venue  similar  to  these  now  in  force,  the  defendant  made  a  written 
application  for  a  change  oC  venue  on  the  ground  of  prejudice  in  (he 
public  mind  and  supported  the  application  with  the  required  affidavit. 
Tht^  application  was  notified  to  the  District  Attorney,  and  on  the 
same  day  filed  by  the  clerk. 

.  It  was  contended  that  the  District  Attorney,  by  permitting  the 
application  to  be  filed,  waived  his  right  to  oppose  it. 

"  The  practice  of  the  English  courts,"  said  this  court,  "  appears  to 
be,  after  application  and  oath  have  been  made,  to  move  the  court 
(or  a  rule  to  show  cause  why  the  suggestion  of  partiality  should  not 
be  entered  on  the  record  as  unopposed,  in  order  to  have  a  trial  in 
the  adjoining  courts.  When  the  rule  is  made  absolute,  a  suggestion, 
srhich  is  the  order  of  the  court  for  the  change  of  venue,  is  entered 
on  the  record,  and  this  order  is  not  tra^  eraable.  But  this  entry  is 
91U7  made  upon  cause  being  shown  that  it  Is  necessary,  and  upon 
reasonable  notice  to  the  opposite  party." 

After  having  cited  1  Chitty  Criminal  Pleadings,  the  court  adds: 
f  The  assent  of  the  District  Attorney  to  the  necessity  of  a  change  of 
Teoue  and  an  order  of  the  court  granting  it  are  not  to  be  presumed 
from  the  mere  fact  of  permitting  application  In  writing  to  be  filed." 
When,  as  In  this  case.  It  is  the  Distiict  Attorney  who  moves  tor  a 
change  of  venue,  the  assent  of  the  accused  to  the  necessity  of  a 
change  of  venue  is  not  to  be  presumed  from  the  mere  fact  of  per- 
mitting appllcatlou  in  writing  to  he  filed  and  Immediately  taken 
ooder  adv:isemeat. 

On  the  next  day,  when  the  order  was  given  In  open  court  removing 
tha  cause,  the  accused  was  not  present. 

His  absence,  of  itself,  would  not  have  the  effect  oE  vitiating  a  legal 
O^er  making  the  motion  absolute  after  having  heard  the  evidence. 
.But  that  he  did  not  reserve  a  bill  of  exceptions  to  the  order  en- 
tered in  his  abaeuce  was  not  a  waiver  of  hie  right  to  oppose  it,  as  he 
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bad  not  be«a  Dotifled  ot  the  motion,  and  there  bad  not  been  a  coi- 
tradlctory  hearing. 

With  reference  to  evidence  and  bearing  this  coort  said,  in  Bronil- 
lette  vs.  Judge,  "  that  it  was  formerly  the  law,  nnder  the  act  of  ISM 
embodied  In  Sees.  1021  and  1172  of  the  Revised  SUtntra,  that  tlw 
judge  might  order  a  change  of  venae  npon  the  simple  application  of  tha 
State  attorney,  or  of  his  own  motion,  whenever  satisfied  that  a  com- 
petent jary  contd  not  be  had  in  the  parish.  Rnt  by  Act  95  of  1876 
the  law  was  repealed,  and  in  lien  thereof  it  was  enacted;  'Thit 
whenever  it  shall  be  establi»hed  \  any  criminal  proaecntion,  by  Itgai 
and  gujgicienl  evidence,  that  a  fair  and  Impartial  trial  can  not  be  hid 
in  the  parish  where  the  case  is  pending,  the  jndge  of  any  conrt  bav- 
ing  jnrisdiction  of  the  case  may,  npon  the  application  of  the  Attonwy 
Qeneral,  District  Attorney,  or  Diattict  Attorney  pro  tempore,  fori 
change  of  venue,  grant  each  application.' 

"  This  Btatate,"  says  the  court  In  the  case  (atterances  that  eqnsUf 
apply  in  the  case  at  bar) ,  "  so  obvionsly  contemplates  a  trial  of  the 
issnes  on  evidence  to  be  adduced,  Inclnding  the  right  of  the  occnseil 
to  cross-examine  witnesses  of  the  State,  and  also,  if  so  desired,  to 
produce  witnesses  in  their  own  behalf,  that  we  are  bound  to  cod- 
clnde  that  the  learned  jndge  muBt  have  Inadvartentlv  overlooked  its 
existence." 

While  it  is  true  that  the  prisoner  may  waive  notice  and  bearisg, 
the  records  do  not  disclose  that  one  or  the  other  was  waived. 

It  is  urged  on  the  part  of  the  State  that  the  defendant  in  effect 
gave  his  consent  by  algntag  a  bond  for  his  appearance  before  tb« 
District  Oonrt  in  West  Baton  Rouge. 

The  bond  was  not  copied  in  the  record.  Whatever  recitals  It  mar 
contain  tbey  can  not  be  constrned  as  a  waiver  in  a  capital  case  ol 
notice  and  hearing. 

The  signing  of  this  bond  is  not  a  waiver  or  an  admiasion  of  uotJcs 
of  the  motion  to  change  the  venue  and  the  hearing. 

This  case  is  remanded  without  prejudice  to  the  right  of  the  proaa- 
cntioQ  to  renew  the  application  for  a  change  of  venue,  and  witbeat 
restricting  the  court's  large  discretion  in  determining  whether  or  not 
there  Is  ground  for  change  of  venue. 

However  much  we  regret  the  necessity  of  setting  aside  the  verdkt 
and  the  judgment  of  the  court  approving  it,  we  are  left  no  alterat- 
tive.    Our  conclusions,  not  hastily  reached,  compel  as  to  remand  tb» 
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It  is  therefore  adjadged  and  decreed  that  the  sentence  appealed 
from  be  avoided  and  reversed ;  that  the  verdict  be  set  aal^e  and  that 
the  case  be  remanded  to  the  lower  court  for  a  new  trial  according  to 
law;  that  the  order  granting  a  change  of  venae  and  removing  the 
canae  is  rescinded  and  annnlled  and  the  caae  remanded  to  the  District 
Court  in  and  for  the  parish  of  Iberville  without  prejudice  to  any 
change  of  venae  tor  which  application  may  be  made,  and  that  the 
accused  be  held  for  trial. 

No.  11,689. 
The  State  op  Lolisiaka  vs.  John  Qdy, 

The  TerdlctoCaJDry  In  a  criminal  caaairl)]  not  be  art  aside  anda  new  trial  ordered 
because  tbe  delendant  waived  the  Jury  and  clntmcd  a  trial  by  tbe  court,  whlah 
was  denied  by  the  trial  JudKO;  It  appearing  tiy  the  bills  ot  exception  tliejudm 
approved  tbe  verdict.    In  such  case  to  direct  a  new  trial  wonid  be  Idle. 

Nor  will  aueb  verdict  be  set  as  Ida  because  the  indlatment  charKlni;  aSHauIt  wlA 
Intent  to  niorder,  notwlthalandlng  the  objection  of  the  accuaed  reaerved  by  hi* 
bill  of  eiceptlone,  the  Queation  la  allowed  to  be  pat  and  anawerod,  that  the 
parly  aaasulted  was  the  town  marahal,  ohnrgBd  wllh  prfservlng  the  peace,  the 
teotlmony  bavlng  no  tendency  to  prrjiidice  Ibe  accuaed,  and  besides  admlBalble 

Tbe  charge  to  the  Jury  Itaat  a  peace  oRIccr  may,  without  warrant,  arrest  tor  brenchei 
ot  tbe  peace  commuted  In  his  preseoce,  Is  correct.  I  drcblbald'a  Criminal 
Practice  aod  Pleadings,  Chap.  :j,  Sec.  1. 

Xbe  €iourt  reafUrmB  it  baa  no  power  to  review  the  rulings  oi  the  lower  court  on  ap- 
plications for  new  trial  in  criminal  caaea,  except  as  to  queallonsoC  law  arlsinc 
on  bills  ot  eiceptlon  exhibiting  tbe  facts  on  which  the  legal  question  la  to  ba 
dntermiued.   31Ad.  SM. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  DeSoto. 
HaU,  J. 

M.  J.  Oanningham,  Attorney  General,  and  J.  B.  Lee,  District  At- 
torney, for  Plalnbitr  and  Appellee. 


H.  T.  lAverTnan  for  Defendant  and  Appellant. 

The  opinion  of  the  conrt  was  delivered  by 

MlLLBB,  J.  The  defeudant,  sentenced  to  Imprisonment  at  hard 
labor,  under  Sec.  792  ot  the  Revised  Statutes,  prescribing  that  pan- 
isbment  for  an  afisault  with  Intent  to  murder,  prosecutes  this  appeal. 
91* 
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He  complains  that,  waiving  bis  rigbt  to  a  Jnrjr  trial,  be  wu,  nid- 
withatanding  bis  objection,  tried  and  convicted  by  tbe  iuij.  TIm 
general  rnle  la  tbe  trial  by  Jury  in  proiecations  for  crime.  Tbe  Con- 
Btitntion  provides  for  juries  leas  tban  twelve  where  the  ptmishmenl 
for  the  offence  charged  Is  not  necessarily  death  or  imprisonmenli  st 
hard  labor.  Oar  legislation  nnder  that  article  Qxes  the  number  <rf 
tbo  Jnry  In  that  class  of  cases  an  five,  and  aotborixes  the  waiver  ol 
the  jury  ia  such  cases  by  the  accused.  Oonstitntion,  Art.  7,  ActKo. 
85  of  1880;  SUte  vs.  White,  33  An.  1218.  The  deteDdsnt'i 
offence  is  not  within  the  scope  of  the  act  of  1880.  We  are,  how- 
ever, relieved  from  determining  whether,  in  tbe  absence  of  anj 
statutory  or  constitutional  authority,  it  ia  the  privilege  of  tiie 
accused  to  compel  the  trial  by  the  court  for  the  offence  with  wbich 
he  was  charged  in  this  case.  It  Is  manifest,  from  the  bills  of  excep- 
tion embodying  the  statements  of  the  trial  jndge,  that  he  concurred 
with  the  jury  and  refused  the  new  trial.  It  would  be  idle  to  let 
aside  the  verdict  and  remand  the  case  to  be  tried  by  tbe  judge, 
when  practically  the  defendant  baa  bad  the  benefit  of  a  trial  by  tbe 
judge  as  well  as  tbe  jury. 

The  aesault  charged  on  the  accused  was  committed  upon  a  peace 
officer  engaged  at  the  time  in  an  effort  to  arrest  the  accnsed.  He 
second  bill  of  exceptions  Is  to  the  questions  allowed  to  be  pro- 
pounded to  show  the  official  character  of  the  person  assaulted.  It 
is  contended  on  behalf  of  tbe  accused  that  not  Indicted  for  resisting 
an  officer,  no  such  testimony  should  have  been  received.  It  is  not 
easy  to  see  how  showing  testimony  that  tbe  assanlbed  party  was  Ibt 
town  marshal  could  have  prejudiced  the  accused.  It  would  be  * 
refinement  at  the  expense  of  public  justicb  to  set  aside  verdicts,  be- 
cause a  fact  is  elicited  which,  even  if  not  pertinent,  could  have 
worked  no  harm  to  tbe  accused.  Besides  the  testimony  tended  to 
show  that  tbe  assault  was  on  a  person  in  the  peace  of  the  State,  s 
formal  averment  in  all  indictments.  On  this  ground  such  testimonf 
was  held  admissible  in  State  vs.  Warren  Denkine,  24  An.  29. 

The  third  bill  of  exceptions  was  to  tbe  cbaige  of  the  coart  that  a 
peace  officer — i.  e.,  a  town  marshal,  may  enter  a  disorderly  hooH 
to  suppress  the  disorder  and  arrest  the  disorderly  persons  without  > 
warrant.  It  is  the  qualification  of  the  duty  that  tbe  arrest  shall  not 
be  for  past,  but  for  offences  under  the  view  of  the  officer.  1  Arcli- 
bold's  Criminal  Practice  and  Pleadings,  Obap.  2,  Sec.  1.    The  charp 
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related  the  clrcomstftncee  under  wbicb  the  aseanit  was  made :  the  dis- 
orderly condQct  of  the  accased  la  a  Baloon;  that  the  attention  o(  the 
town  marebal  was  called  to  It,  tberenpon  he  entered  the  saloon,  re- 
gaeeted  the  accneed  to  atop,  which  reqaeet  was  disregarded,  where- 
Dpon  the  marshal  attempted  to  make  the  arrest,  when  the  accnaed 
made  the  assanlt  charged.  The  jadge  adds  the  charge  was  war- 
ranted by  the  evidence,  and  it  was  important  the  jnrj  should  know 
that  the  officer  bad  the  right  to  mahe  the  arrest.  We  think  the 
charge  was  pertinent  and  the  principle  of  law  correctly  stated. 

Lastly,  oar  attention  is  directed  to  bill  of  exceptions  No.  4 — to  the 
refusal  of  a  new  trial.  We  have  no  power  to  review  the  facts 
-on  which  the  new  trial  was  songht,  except  so  far  as  they  appear  In 
the  bill  of  exceptions.  State  tb.  Nelson,  32  An.  842.  The  defend- 
ant snbmits  this  bill  withont  argnment,  only  invoking  a  carefnl  ex- 
amination of  the  law.  On  the  facts  stated  by  the  judge  with  great 
detail,  importing  that  the  offence  was  committed  and  fnlly  proved, 
we  see  no  ground  for  the  new  trial. 

It  fs  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
tbe  lower  court  be  affirmed. 


No.  11,611. 
The  State  of  Louisiana  vs.  Joseph  Hirk. 

Tbe  ocoupHtlon  ot  the  barber  ig  mechaniral  exempted  Iron)  a  li<'enso  lax  by  the 
UoDBtituIlon.  nor  Ih  the  tiemption  denied  because  he  employs  other  barhere  [n 
coaaactlDghMbuBlneW.    ConstitutEoD,  Art.  206 1  41  Ad.  1116. 

APPEAL  from  the   First  City  Court  for  the  Parish  ot  Orleans. 
Childresg,  J. 

E.  Howard  MoCaleb,  Jr.,  Attorney  for  Plaintiff  and  Appellant. 

Carroll  &  Carroll,  on  same  side. 

Felix  J.  Dreyfvua  for  Defendant  and  Appellee. 

The  opinion  of  the  court  was  delivered  by 

M n-LER,  J.     The   State  proceeding  by  mle  seeks  to  recover  from 
defendant  a  license  tax  for  condncting  the  business  of  a  barber. 
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Tbe  defence  U  that  the  State  OonstltatiOD  exempts  mecbanicAl  pv 
Boiti  from  liceoBe  t&xee,  and  that  defendant,  a  mecbanio,  is  vUhla 
tbe  exemption. 

That  the  occapation  of  a  barber  is  mechanical  admits  of  no  diBpttte. 
Hia  labor  is  manna),  u^ng  with  his  bands  the  instmments  reqnind 
for  bis  employment.  He  comes  within  the  definition  of  a  mechuie 
and  bis  pnrsnlt  has  been  recojcnized  as  mechanical  by  the  decisioni 
of  this  court.     State  vs.  DellenschDeider,  44  An.  1116. 

The  exemption  claimed  ia  denied  by  the  State,  because  he  em- 
ploys other  barben  to  assist  in  serving  bis  CDStomeis.  We  do  not 
perceive  tbat  ayailing  himself  of  the  assistance  of  other  bsrbeit 
takes  bim  ont  of  the  exemption.  He  is  still  a  barber,  altbougli 
working  with  others.  He  and  they  are  alike  exempt  from  liceoss 
taxes. 

Tbe  State  relies  on  tbe  twelfth  section  of  the  license  Act  No.  ISO  of 
1890.  Tbat  nndertakes  to  tax  mechanics  who  employ  assistance.  TbM 
while  the  Oonstitntlon  exempts  all  engaged  in  mechanical  porBOits, 
the  statnte  proposes  to  tax  mechanics  who  employ  assistance.  Tltii 
is  manifestly  contrary  to  the  Constltatlon  and  has  been  so  held  by 
this  court.  City  vs.  Bailey,  S6  An.  646 ;  City  vs.  Logman,  43  An.  IIBO. 
We  are  also  referred  by  the  State  to  tbe  decisions  that  msster 
builders  are  not  mechanics,  althongh  they  sometimes  themselves  do 
mechanical  work.  The  decisions  simply  hold  that  the  main  occnps- 
tion  of  the  msster  bailder,  liable  to  a.  license  tax,  is  not  changed  to 
that  of  a  mechanic,  exempt  from  sach  tax,  merely  because  the  mastet 
builder  occasionally  does  tbe  mechanic's  work.  Tax  Collector  v<- 
Conner,  42  An.  787;  State  vs.  McNally,  45  An.  48.  These  decisiooa 
afford  no  aid  to  the  State  in  this  case. 

Tbe  decision  of  the  lower  coart  was  for  tbe  defendant  and  ia 
afQrmed  with  costs. 

No.  11,616. 

-jgj     r  W.  O.  Lka  vs.  C.  a.  Oai^EANS. 

j^_jW|        t,  wtiere  tbe  Issue  In  n  oase  la  not  tbe  right  ot  ownenblp  of  speoitlo  propcrt;,  but 

t(U  'uT  °'  ''^"  poaacHslon  thereat,  It  Is  tbe  value  of  the  latter  rlKbC  wbleb  delermtaa 

.  the  Jurisdletlon  on  appeal  of  the  Supreme  Court. 

j^'JJJI  a.  Where  the  course  of  a  plaintiff  on  the  trial,  tbe  nature  ot  tbe  ranse  ol  artioii 
aad  the  evldeoco  adduced  In  the  lower  oourC  all  go  to  abow  tbat  plaintll 
oould  not  bate  aerlousl;  believed  tbe  demand  tor  damages  claimed  by  bin 
would  be  Bustalaed,  the  allef^ationa  ot  bla  patltlou  ai  to  tbe  amoaat  ol  dam- 
ages  suffered  b;  him  are  without  force  !□  testing  tbe  questloa  ol  Jarisdlctloa 
OD  appeal. 
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APPEAL  from  the  Civil  DlBbrict  Oonrt,  PwiBh  of  UrleaiiB. 
Monroe,  J. 

Harry  H.  Hall  for  Plaintiff,  Appellant. 

A.  B.  Philipa  for  Defendant,  Appellee. 

On  Motion  to  Disuisb. 

Tbe  opinion  ol  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  In  bis  petition  to  the  District  Oonrt  plaintiff 
alleged  that  be  bad  purchased  from  the  Metairie  Cemetery  Associa- 
tion several  lots  of  ground  in  Its  cemeterj'  for  which  be  had  paid 
cash  fonr  hundred  dollars;  that  sul>seqnently  be  had  entered  into  a 
contract  with  Charles  A.  Orleans  to  erect  a  certain  tomb  upon  the 
lots  for  three  thonsand  five  hundred  dollars,  of  which  two  hundred 
and  flftj  dollars  were  to  be  paid  upon  the  completion  of  the  fonnda- 
tlons,  and  the  remainder  upon  the  completion  of  the  work;  that 
npon  the  completion  of  the  foundation  he  paid  the  two  hundred  and 
fifty  dollars  as  stipulated.  That  pending  the  construction  it  was 
agreed  between  Orleans  and  himself  that  certain  parts  of  the  work 
Bbould  be  omitted,  and  that,  in  consequence  of  this  change,  a  reduc- 
tion  of  five  hundred  dollars  should  be  made  npon  the  price.  That 
after  the  completion  of  the  work  he  found  tbat  some  portions  were 
not  executed  artistically  as  agreed  upon,  and  he  refaseil  to  accept  It. 
Tbat  about  the  let  Jnly,  1893,  Orleans  agreed  to  take  back  said  tomb 
and  remove  the  figure  of  a  lamb,  to  which  he  objected,  from  the 
tomb,  and  accept  twenty-five  hundred  dollars  in  consideration  of 
said  removal,  in  tnll  settlement  of  all  plaintiff's  liabilities  to  bim 
onder  the  contract;  and  that  thereupon  he  paid  Orleans  the  said 
Amount  in  addition  to  the  two  hundred  and  fifty  dollars  which  he 
had  already  paid,  and  tbat  after  this  last  payment  be  owed  nothing 
either  to  Orleans  or  to  the  Metairie  Association. 

That  the  tomb  being  locked  and  Orleans  never  having  delivered 
the  key  of  the  same,  of  which  he  bad  possession,  plaintiff,  on  or 
abont  the  6tb  July,  1893,  sent  to  bim  for  the  key,  which  be  nn- 
jnatifiably  retnsed  to  deliver  to  petitioner,  falsely  asserting  that  be 
bad  not  paid  him  for  the  tomb.     That  petitioner,  desiring  possession 
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of  the  tomb  for  the  purpose  ol  therein  interrioc  the  body  ot  his  de- 
ceased wife,  sent  a  lockamltb  to  have  aaid  lock  taken  off  and  tbe 
tomb  opened;  that  the  sexton  in  charge  of  the  cemeterr,  an  em- 
ploye of  the  Metairie  Oemetery  AMOciation,  ordered  aaid  lockimlUi 
to  desist  and  drove  him  away,  refusing  to  permit  him  to  act  as  le- 
qneated  by  plaintiff,  in  Itfae  premises.  That  apon  petitioner's  pro- 
ceeding to  the  office  of  the  Metairie  Cemetery  Association  its  secie- 
tary  Informed  him  that  he  had  been  requested  by  said  Orleans  not  to 
permit  him  to  take  possession  of  the  tomb,  and  announced  that  he 
would  maintain  the  sexton  in  his  aforesaid  action,  and  wonld  resiM 
any  attempt  of  petitioner  to  obtain  possession  of  his  property.  Tbat 
the  said  action  of  Orleans  and  ot  the  officers  of  the  asHOciation  tn  pre- 
venting petitioner  from  taking  possession  of  bis  property  v/ia  in 
illegal,  anwarrantable  and  ontrageons  Interference  with  petltloiier'i 
rights,  and  that  he  had  suffered  In  his  feelings  by  reason  of  said  out- 
rage and  in  legal  and  other  expenses  and^attomeye'  fees,  the  sam  ol 
two  thousand  Qve  hundred  dollars;  and  that  to  be  prevented  longer 
from  using  said  tomb  for  the  purpose  ot  placing  hia  wife's  remaiu 
therein  would  work  him  irreparable  injury,  and  that  an  injuncUon 
was  necessary  in  the  premises.  He  prayed  for  an  Injunction  restrain- 
ing Orleans  and  the  Metairie  Cemetery  Association  from  in  any  man- 
ner interfering  with  him  in  the  exercise  of  his  rights  of  owneiship 
in  and  to  his  said  tomb,  and  from  taking  possession  ot  and  opening 
the  same;  that  said  injuuction  be  made  perpetual,  and  that  he  have 
judgment  against  the  parties  restrained  for  twenty-five  hundred  dol- 
lars damages  as  above  set  forth. 

Tbe  Injunction  was  granted  as  prayed  for  and  issued  upon  peti- 
tioners fumishing  bond  and  secarlty  in  tbe  8am_ot  five  hundred  dol- 
lars. 

Plaintiff  filed  subsequently  an  amended  petition,  in  which  lie 
averred  that  the  damages  claimed  by  him  were  composed  as  follows: 

Attorney's  fees,  two  hundred  and  fifty  dollars;  legal  coats,  one 
hundred  dollars ;  mechanics,  fifteen  dollars ;  suffering  to  feelings  and 
violations  of  ptaintift's  rights,  two  thousand  one  hundred  and  thirty- 
five  dollars. 

Defendant  Orleans  first  pleaded  the  general  issue.  He  then 
averred  that  be  received  the  sum  of  two  thousand  seven  hundred 
and  fifty  dollars,  but  that  plaintiff  was  etiii  Indebted  to  him  in  tbe 
sum  of  two  hundred  and  fifty  dollars,  owing  and  unpaid,  as  part  of 
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(be  price  of  the  tomb.  He  denied  that  plaintiff  had  the  risht  of  pos-  - 
eeBeion  of  said  tomb  nntil  he  had  paid  the  price,  as  itipulated  io  the  - 
contract.  He  reconvened  and  prayed  for  jadgment  for  two  hundred ' 
and  fifty  dollars,  the  amount  alleged  to  be  due,  for  disaolntion  of  the 
injnnction,  with  reservation  of  hia  right  to  sue  for  damages. 

The  Metairie  Cemetery  Asdociation  pleaded  the  general  isane,  and 
prayed  to  be  dismisBed. 

The  conrt,  after  evidence  adduced  and  trial  on  the  merits,  ren- 
dered judgment  on  the  main  demand  in  favor  of  both  detendanta, 
dieeolving  the  injunction  and  rejecting  plaintiff's  demand,  and  on  the 
reconventional  demand  rendered  judgment  in  favor  of  the  defend- 
ant Orleans  against  the  plaintiff  tor  the  sum  of  two  hundred  and 
fifty  dollars. 

The  plaintiff  appealed  to  this  conrt.  Appellee  has  filed  a  motion 
to  diamies  the  appeal  on  the  ground  that  "  the  court  ia  without  jurla- 
dictioo,  because  no  proof  had  been  given  as  to  the  claim  for  dam- 
ages, which  was  made  solely  to  attempt  to  vest  jurisdiction  in  this 
conrt,  and  the  claim  for  damages  must  be  held  as  if  never  made,  and 
that  the  sole  claim  at  Issue  was  one  for  two  hundred  and  fifty  dollars, 
an  amount  insufficient  to  give  this  court  jurisdiction." 

Appellant  maintains  that  the  appeal  as  taken  was  well  taken,  for 
the  reasons:  (1)  because  plaintiff  claims  two  thousand  five  hundred 
dollars  damages  and  the  allegations  of  his  petition  are  sworn  to,  and 
(2)  because  the  suit  for  the  possession  of  property  of  the  value  of 
three  thousand  five  hundred  dollars  is  within  the  jnrisdiction  of  the 
Supreme  Court. 

We  have,  on  several  occasions,  held  that  in  suits  for  the  possession 
of  property  the  value  of  the  rlgbt  of  possessor,  and  not  the  value  of 
the  property  itself,  determines  the  jurisdiction.  State  ex  rel.  Hum* 
phreye  vs.  Richardson,  46  An.  133;  In  re  Oenella,  46  An.  1377. 

There  is  nothing  iu  the  record  on  this  point  to  justify  our  holding 
the  case.  Were  we  to  retain  it,  our  doing  so  would  have  to  rest 
upon  the  other  ground,  but  an  examination  of  the  pleadings  and  the 
evidence  satisfies  as  that  we  have  no  jarlsdiction. 

It  ie  true  that  the  plaintiff  alleged  that  he  was  aggrieved  by  the 
condact  of  the  defendant  to  an  amount  of  twenty-five  hundred  dol- 
lars, aid  that  for  the  purpose  of  obtaining  an  injunction  in  the  case 
he  Bwore  to  his  allegatious;  but  this  matter  comes  before  us  on 
appeal  after  trial,  evidence  adduced  and  judgment,  and  the  allega- 
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tlons  of  tbe  petition  have  not  the  controlling  force  wbicb  pl^ntUT 
BnppoBSB.  The  parties  to  this  litigation  entered  into  a  contract  for 
tbe  constmction  of  a  tomb  by  the  defendant,  npon  a  lot  of  groand 
owned  by  plaintiff,  In  tbe  Metatrie  Oemetery.  A  contention  aroce 
between  the  two  aa  to  their  reapectiye  rights  and  obligations  under 
the  contract.  Defendaat,  holding  tbe  hey  of  tbe  tomb,  and  claiming 
that  he  bad  tbe  right  to  bold  it  as  evidencing  bis  poeseaatoQ  of  tbe 
tomb  itself,  nntil  payment,  declined  on  demand  of  plaintiff  to  deliver 
it  to  plaintiff.  On  plaintiff's  declaration  that  he  woold  send  a  lock-  ' 
amitb  to  open  the  door  of  the  tomb  in  spite  of  defendaot's  botding 
the  key,  tbe  latter  requested  the  aathorittes  of  the  cemeteries  to 
prevent  sncfa  action,  and  to  this  request  they  acceded.  The  preeent 
enil  followed. 

We  are  of  tbe  opinion,  without  going  Into  details,  that  Ihe  plain- 
tift  conld  not  reasonably  bave  set  ap  the  claim  for  damagea  wbicb 
be  did,  and  no  attempt  was  made  by  him  in  tbe  lower  court  to  anp- 
port  tbe  claim.  We  do  not  think  It  was  serionsly  expected  that  it 
wonld  be  maintained. 

Appeal  dismissed. 


No 

11,572. 

ITiiSl 

AABON   AKMaTBOIfO  KT  AL.  V3. 

VlCKSBORQ,  8HBBVBPOBT  &  PACIFIC 

-^-d 

Railroad  Company. 

U^2» 

1.    Where  Ave  ppraom  unite  In  an  net 

on  claiming  ten  thousanfl  dollars  dam a|(e> 

usccutlOD  and  arrest,  based  on  an  affldavll 

'^ 

clinrgine  them  toRcther  *llh  a  v 

olutlon  ot  the  TdSth  eeotlon  or  the  Reviaed 

SCuluiea,  the  dofunUuncs  exaliiBt  w 

Uom  the  Indgroent  has  been  rendered  prop- 

eriy  nppcated  llie  oase  to  the  Supr 

nic  Court. 

Thera  luay  be  illegu]  opposition  anil  resUtance  to  the  eiccuiion  ot  tbe  process 
or  order  ot  court,  without  the  appKcatiun  of  actual  physical  lorce  or  tb«  nae 
o[  words.  Any  conduct  which  would  place  the  odlcer  eiecating  th»  order  in 
bodily  tear  or  terror,  would  be  guilty  ot  the  illegal  opposition  and  reslxtanrv 
conicmplaCed  by  the  law.  Threats  may  be  communicated  by  algns,  by  loiM« 
ol  voice,  or  by  actions  as  fully  aa  by  word  ol  mouth. 

Whereupon  an  aflldavit  against  certain  parties  aubstantlally  Irne  as  to  lis 
tacts,  and  where  a  District  Judge,  learned  In  law,  before  whom  the  afndavlt  la 
made,  sIHil-s  n  certain  legal  character  to  the  acta  charged  therein,  and  Issaesa 
warrant  ot  Brrest  us  tor  violation  ot  a  particular  statute— for  acts  that  (all 
under  that  statute— but  he  subsequently  diicharged  the  prisoner*  under  tbe 
specific  charge  by  reason  ot  a  change  of  opinion  by  him  as  to  the  lallao;  Ibere- 
under  ot  the  facts  stated,  the  warrant  and  prooeedlDgi  tbereuDderdo  not  tar- 
nish the  basis  tor  a  malicious  prosecution  and  arrest. 
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APPEAL  from  the  Fifth  District  Conrt,  Pariah  of  Oaachita. 
RUshardKm,  J. 

AaroQ  A.  Armstrong,  J.  Van  Harper,  Isaac  J.  Brooks,  Uartin  H. 
Haunicctt  and  A.  J.  Bosh  join  in  a  petition,  In  which  they  pray  for  a 
judgment  of  ten  thousand  dollars  against  the  defendant  company,  as 
damages  for  a  maliclona  prosecntion.  The  action  le  fonoded  npon 
the  followlnK  allegatione : 

That  on  the  28th  of  Angusb,  1893,  they  were  arrested  by  the  sheriff 
of  the  parish  of  Ooachita,  under  a  warrant  Issaed  by  the  Judge  of 
the  Fifth  District  Court  which  was  based  on  an  affidavit  made 
hefore  him  by  J.  T.  Howard  and  J.  A.  Mboon,  charging  petition- 
era  with  being  armed  and  having  resisted  an  ofBcer  with  force 
and  threats,  and  thereby  preventing  with  violence  said  ofBcer, 
J.  A.  Mboon,  from  execnting  the  order  and  process  of  the 
jndge  ot  said  conrti  that  said  affidavit  was  false  and  malicious. 
That  they  were  compelled  thereby  to  leave  their  homes  and 
attend  court,  at  Monroe,  a  distance  of  twenty  miles  from  their 
homes,  on  the  2d  of  September,  (or  the  purpose  of  standing  a  pre- 
liminary trial  under  said  charge  and  arrest;  that  on  said  day  the 
parties  who  had  instigated  and  institnted  the  said  prosecation  failed 
to  be  present,  and  petitioners  were  compelled  to  give  bond  for  their 
appearance  on  the  9th  September,  when  they  again  appeared  and 
were  tried  before  the  jndge  sitting  as  a  committing  magistrate,  and 
after  full  hearing  and  argument  the  jndge  discharged  them,  decreeing 
that  there  was  an  absolute  want  of  cause  to  justify  the  arrest;  that 
said  affidavit  was  written  and  prepared  entirely  hy  P.  P.  Stnbbs, 
attorney,  agent  and  counsel  for  the  defendant  company;  that  in 
preparing  said  affidavit  and  actively  instituting  and  arging  said 
prosecution  against  petitioners,  said  F.  P.  Stnbbs  was  representing 
eaid  company  and  acting  for  their  beneflt  and  iutereat,  and  within 
the  scope  of  his  powers  as  their  attorney  and  representative ;  that 
both  Howard  and  Mhoon  were  employes  ot  said  company,  and  made 
aaid  affidavit  under  the  influence,  direction  and  advice  of  said  Stubbe 
for  the  beneflt  of  said  company,  and  as  a  part  of  said  company's 
scheme  and  design  to  oppress,  abuse  and  coerce  petitioners;  that 
said  prosecution  and  arrest  were  malicious  and  without]  pro  per  cause. 
That  they  had  not  made  any  threats  against  Mhoon,  nor  used 
any   force  and  violence  against  him,  and    he    and    Howard    and 
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Stnbbs  wero  well  aware  that  tbey  bad  not  violated  or  attempted 
to  violate  any  law  of  tbe  State  of  Loalelana,  but  to  tfae  con- 
trary, without  belDE  armed,  bad  peaceably  and  qaietly  reqaested 
eald  surveyor  to  dbaist  from  treapasafDE  npon  tbeir  premiBes.  Tbit 
iald  surveyor  was  In  tbe  employment  and  pay  of  tbe  railroad  com- 
pany and  engaged  daring  tbe  entire  26tb  of  Aagnst,  as  aforesaid,  in 
making  a  private  snrvey  of  lands  claimed  by  said  railroad  company 
and  not  included  in  tbe  ex  parte  order  of  sorvey,  as  said  proeecotor 
well  knew. 

That  said  arrest  and  prosecution  were  made  and  instituted  not  for 
tbe  purpose  of  vindicating  the  law,  but  for  tbe  vindictive  purpose  of 
uoerclng  petitioners  and  otbera  to  recognize  the  claims  of  the  rail- 
road to  tbe  land  claimed  by  them,  and  to  enforce  the  sorrender  o( 
aaid  lands  to  the  agents  of  said  roads. 

That  said  railroad,  its  attorney  and  agents  have  been  harasBing 
and  worrying  tbe  entire  community  in  ward  9  to  compel  them  to 
deliver  possession  of  lands  claimed  by  eald  railroad  for  which  tbey 
bave  brought  petitory  actions,  and  recognize  the  dofendants'  r^hu 
to  remain  In  possession  until  said  actions  are  decided;  that  swd  at- 
torney and  said  agents.  In  pursuance  of  their  malevolent  and  lawless 
designs  to  coerce  the  people  of  said  community,  selected  petitioners 
as  victims  and  examples,  in  order  to  terrorize  and  intimidate  peti- 
tioners and  all  their  neighbors  In  the  interest  and  for  the  benefit  of 
said  roads  and  its  agents. 

That  they  were  damaged  Dy  said  false  and  malicious  prosecution 
in  the  sum  of  ten  thousand  dollars  in  loBs"or  time  and  tbe  expense 
of  attending  court  and  employing  counsel  to  defend  them,  in  damage 
to  their  crops  during  their  absence,  in  vexation,  worry  and  in  physical 
and  mental  sutfering  caused  by  this  illegal,  unwarrantable  and  vin- 
dictive and  malicious  prosecution;  that  tbey  are  peaceable,  bard 
working,  law  abiding  citizens  (tarmers),  with  good  characters  for 
sobriety,  honesty  and  fldelty  to  tbe  duties  of  good  citizens,  which  tbe 
railroad  company  and  its  agents  well  knew;  that  the  false  charge 
that  they  were  law-breakers  and  criminals  was  slanderona  and  ia- 
jnrious  to  their  good  names  and  damaged  your  petitioners  as  above 
set  forth. 

Defendants  denied  each  and  every  allegation  of  plaiutifFs'  petition 
and  insisted  upon  strict  legal  proof.  Further  answering,  it  specially 
denied  that  It  is  legally  liable  for  tbe  acta  of  any  agent  onisido  of  tbe 


VIEW  ORLEANS,  DEOEUBER,  X894.  1451 

ArmBtrong  et  al.  va.  Ballroid  Company. 

scope  and  pnrpoe«B  of  bis  emplojmeDl;.  Further,  It  denied  the  tratta 
ot  the  allegation  that  the  proceeding  complained  of  was  withont 
caose  and  averred  that  the  allegations  that  aaid  proceedings  were 
malicions  are  wilfnllf  and  maliclonaly  false  aod  were  so  known  to  be 
by  the  connsel  who  wrote  them. 

The  jary  returned  a  verdict  in  favor  of  the  plaintiffs  for  twenty- 
five  hondred  dollars  damages.  Defendants  "moved  the  court  to  set 
aside  the  verdict  rendered  because  the  same  is  contrary  to  the  law 
as  given  by  the  conrt  and  to  the  facts  of  the  case,"  alleging  "that 
it  was  clearly  established  that  the  defendant  not  only  believed  that 
there  Aeae  probable  canse,  hut  in  fact  there  was  undoJibtedly  probablm 
oause/or  the  same,  whereas  the  clearest  and  latest  authorities  re- 
quire that  to  sustain  such  an  action  the  prosecntion  'must  have  been 
instituted  without  any  probable  cause.'  Breiet  vs.  Mullen,  44  An. 
194." 

The  court  overruled  the  motion  and  rendered  judgment  against  the 
defendants  in  conformity  to  the  verdict  and  they  have  appealed. 
Plaintiffs  moved  to  dismiss  the  appeal  for  the  reason  assigned  that 
this  court  is  without  jurisdiction  ratione  materia. 

Gunby  <£  SholaTg,  Newtim  i£  Madison  and  F.  Vaugkan  Attorneys  for 

Plaiatlffa and  Appellees: 

Where  several  plaintiffs,  having  a  common  cause  of  action,  unite  In 
the  same  suit,  each  claiming  an  amount  not  exceeding  two  thou- 
sand dollars,  hut  the  aggregate  of  their  claims  being  In  excess 
of  two  thousand  dollars,  the  Circuit  aud  not  the  Supreme  Court 
bos  jurisdiction  of  the  appeals.     80  An.  609. 

An  action  for  malicious  prosecution  or  for  false  imprisonment  may 
be  maintained  gainst  a  corporation.  22  Am.  aud  Eng.  R. 
B.  Cases,  S66;  26  Am.  and  Eng.  R.  R.  Oases,  121,  122;  99  Ind. 
619 ;  22  Conn.  630 ;  1  Am.  and  Eng.  R.  R.  Oases,  671 ;  4  Mo.  600. 

A  corporation  ia  responsible  for  the  acta  of  an  agent  performed 
while  engaged  in  the  discharge  of  duties  within  the  general 
scope  of  his  agency,  although  the  particular  act  was  wilfnl  and 
waa  not  directly  authorized.  26  Am.  aud  Bag.  R.  R.  Oases,  122; 
92  Ind.  371 ;  13  Am.  and  Bug.  R.  R.  Cases,  1. 

A  corporation  that  entrusts  a  general  duty  to  an  agent  is  responsi- 
ble to  an  injured  person  for  damages  Sowing  from  the  agent's 
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wrongful  Act  done  la  the  coutm  of  his  general  aathoritj,  al- 
tboagb  the  agent  may  have  disobeyed  InstmctiooB.  26  Am.  and 
Eng.  R.  R.  Casee;  Story  on  Agency,  73;  46  N.  T.  23;  14  Ant. 
and  Eng.  Ency.  of  Law,  40. 

The  principal  ia  liable  tor  the  acta  of  his  agent  in  the  coarse  of  bli 
employment  and  for  tbe  principal's  benefit,  even  though  he  hu 
given  no  special  instmctiocs  to  do  them.  2  Greenleaf  on  Evi- 
dence, 449;  Addison  on  Torts,  31,  S2;  Cooley  on  Torta,  536;  40 
An.  91 ;  14  Am.  and  Eng.  Ency.  of  Law,  2&. 

Masters  and  employers  are  answerable  for  the  damages  camed  bf 
tbeir  servants  and  overseers  In  the  exercise  of  the  fuDctioiu  in 
which  tbey  are  employed.     C.  C.  2320;  40  An.  88. 

A  corporation  is  liable  In  damages  for  a  malicloas  prosecution  insti- 
tnted  by  one  of  Its  ofBcers  or  agents.  14  Am.  and  Eng.  Bnc;. 
of  Law,  40. 

The  dlBcbarge  of  tbe  accased  by  committing  magistrate  is  prina 
facie  evidence  of  tbe  want  of  probable  canse,  saSicient  to  tbrov 
on  defendant  the  barden  of  proving  tbe  contrary.  34  Ad,  24G; 
36  An.  104;  24  An.  330;  2  Qreenleaf  on  Evidence,  455. 

Malice  is  inferred  from  want  of  probable  cause.  4  An.  377;  flAn. 
677;  9  An.  219;  15  An.  421;  83  An.  892;  42  An.  955;  41  Ad.  30i 

The  wanton  and  caoselesB  iojary  of  an  individaal  is  in  itself  a  mati- 
clous  act.     4  An.  377;  6  An.  578. 

Public  order  and  tbe  higtaeat  iatereat  of  society  require  that  no  vio- 
lence Bhall  be  done  to  one  in  peaceable  posseasioii  of  property- 
44  An.  816,  1)18,  819. 

Where  criminal  prosecutions  are  instituted  not  to  vindicate  the  law 
bat  to  coerce  pnyment  ot  debt  or  restitution  ot  property,  nulice 
is  conclusively  presumed.     14  Am.  and  Eng.  Ency.  of  Law,  48. 

An  ofQcer  charged  with  tbe  execution  of  an  order  or  procest 
ot  court  must  give  notice  to  party  against  whom  directed,  of  iti 
nature  and  purport  and  ot  his  official  capacity  to  execute  it 
Wharton's  Crim.  Law,  Vol.  1,  pp.  549,  S52. 


Sfubbs  (£  Runeli,  Attorneys  for  Defendants  and  Appell&nU,  cite: 
8  B.  17;  12  An.  333;  15  An.  421;  27  An.  839;  38  An.  915;  40  Ad. 
874;  44  An.  194;  2  Qreenleaf,  449;  14  Am.  and  Eng.  Ency.  of 
IdW,  17. 
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Frobablfl  caase  is  anch  a  itate  of  facte  and  circnm stances  as  would 
create  Id  the  mind  of  a  man  of  ordinary  cantion  and  prndence 
an  honest  and  reasonable  belief  of  the  gnllt  of  the  party 
chai^d.  It  does  not  depend  on  the  actaal  ataite  of  the  case,  in 
point  of  fact,  hot  apon  the  reasonable  and  honest  belief  of  the 
prosecatOT.  8  An.  12;  10  Ad.  S3T;  12  An.  883;  18  An.  274;  88 
Ad.  915;  34  An.  1147;  86  Ad.  441;  88  An.  161;  40  An.  374, 
1268;  44  An.  886;  2  Qreenleaf,  4S8;  d7  U.  S.  645;  24  How.  661; 
3  Wash.  87;  1  Me.  186;  2  Den.  617. 

Acqnittal  or  discharge  not  proof  of  want  of  probable  caose.  8  R. 
17;  8  R.  ICO;  84  An.  1268;  41  An.  611;  98  U.  S.  196;  2  Qreen- 
leaf, 466. 

Advice  of  connse],  under  a  fall  and  fair  statement  of  fact,  followed 
in  good  faith,  evidence  of  probable  canae.  9  R.  421;  8  An.  12; 
11  An.  290,  418;  16  An.  422;  2  Oteenleaf,  469. 

If  defendant  show  probable  caase,  there  mnat  be  jadgment  in  bis 
fa-Tor.  16  La.  298;  8  An.  12;  11  An.  418;  12  An.  888,  714;  28 
Ad.  325;  20  An.  368. 

The  anthority  or  a  qnaUflcation  of  a  de  facia  officer,  or  the  safflciency 
of  a  writ  entmeted  to  him  for  execntion,  can  not  be  denied  by 
third  parties.  10  An.  624;  28  An.  82;  39  An.  820;  36  Ala.  273; 
78  Ala.  89;  82  Ga.  685;  17  Am.  and  Eng.  Ency.  of  Law,  17. 

Threats,  with  the  ability  and  apparent  intention  to  execnte  them, 
may  well  constitnte  resistance.  3  Wash.  G.  C.  336,  169;  43  Md. 
490;  IDill.  17. 

To  Ox  liability  on  a  corporation  for  unlawful  acts  of  its  employe,  it 
mnst  appear  that  the  employer  was  ezpiessly  aathorized  to  do 
the  act,  or  that  it  was  done  In  pursuance  of  a  general  aathorlty 
In  relation  to  the  sabject  of  It,  or  that  the  act  was  adopted  or 
ratified  by  the  corporation.  Ang.  and  Ames  Corp.,  Sec.  311;  61 
Hd.  290;  28  Ati.  Rep.  S15;  0.  R.  R.  vs.  Brewer,  33  An.  68;  38 
Ad.  631,  706. 

AcUona  for  mallcloas  prosecationa  are  not  encouraged  by  the  law 
and  must  be  cautiously  entertained.  From  motives  of  public 
policy  the  prosecutor  mnst  be  protected.  3R.  20;  8L.  278;  16 
An.  606;  40  An.  374;  41  An.  611;  44  An.  194,  989. 
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On  the  Motion  to  I 

The  oploton  of  the  coart  vaa  dellT«r«d  by 

NtCBou^,  0.  J.  Appellees  would  place  this  case  before  uau  It 
five  different  Indlvldaals  haTing  separate  and  distinct  canees  of  ic- 
tion  against  a  particular  corporation  bad  brought  In  the  same  peli- 
tiOD  five  distinct  demands  against  it,  and  had  each  obtuned  agaiut 
tt  a  separate  and  distinct  judgment  in  his  favor.  It  is  argued  tbit 
the  demand  of  each  of  the  plaintiffs  against  the  defendante  wtt 
really  for  two  thousand  dollars,  and  that  by  the  judgment  appealed 
from,  the  District  Court  adjudged  to  each  of  them  the  sum  of  Atb 
hundred  dollars. 

Are  appellee*  juBtlfled  in  this  contentlonf 

We  think  not.  The  plaintiffs  did  not,  for  reasons  of  convenience  ' 
and  economy,  and  bocanse  the  testimony  taken  in  respect  to  anyone 
of  them  would  be  to  a  great  extent  the  same  testimony  as  would  be 
taken  in  respect  to  the  others  present  themselves  in  the  District 
Court  urging  separate  demands  and  asking  separate  relief  tboDgli  ad- 
vanced in  the  same  petition.  They  did  more  than  this — tbey  ap- 
peared before  the  court  as  plaintiffs,  all  uniting  in  taking  up  cerUin 
acta  complained  of  as  having  given  rise  to  a  eingle  cause  o/ action,  in 
favor  jointly  of  the  five,  and  as  entitling  the  five  to  a  joint  judgment 
of  ten  thousand  dollars,  and  when  a  judgment  was  rendered  in  tbe 
case  it  properly  followed  the  pleadings,  and  the  prayer,  as  a  jadg- 
ment  upon  a  cause  of  action  declared  upon  as  a  single  one,  and  in 
which  the  five  plaintiffs  were  jointly  interested. 

This  judgment,  was  it  to  go  to  execution,  would  have  to  be  ex- 
ecuted according  to  its  terms,  as  a  single  joini  judgment  for  twentf- 
five  hundred  dollars.  The  plaintiffs  having  control  over  their  own 
pleadings,  free  to  urge  their  rights  as  they  themselves  held  aud  de- 
termined them  to  be,  thought  proper  to  proceed  in  the  manner  tbef 
have  done.  Whether  they  were  right  or  wrong  in  so  doing  is  not  a 
question  at  present  before  as. 

Having  proceeded  to  judgment  in  the  lowercourt  as  Joint  plaintiff) 
they  can  not  in  this  court  claim  to  have,  separate  and  distinct  jndS' 
mcnts  and  in  separate  and  distinct  causes  of  action,  and  to  separste 
and  divide  the.  judgment  into  five  parts  of  five  hundred  dollars  each. 
Whatever  appellate  court  would  pass  upon  tbe  judgment  in  tbe  case 
would  have  to  pass  upon  it  as  rendered — that  is,  a9  a  single  judgment 
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for  twenty-flTe  bnndred  dollars.  Appellant  would  be  ntterly  wlth- 
onl  aatfaoTity  for  the  parposes  ot  appeal  to  split  the  JadKmeiit  up 
into  five  jadf-menta  for  specific  amoonte,  even  11  It  tiiought  It  to  be 
to  its  interest  and  desired  to  do  so.  It  woald  have  to  deal  with  the 
jadgment  as  it  was  made.  Appellees  claim  tbat  it  tbis  indigent  was 
paid  In  fnll  as  rendered  eacb  ot  tbe  five  plaintifFs  wonld  be  entitled 
to  receive  five  hundred  dollars  and  uo  more.  We  are  not  called  on 
to  say  what  each  plaintiff  wonld  be  entitled  to  receive  from  the 
)ad|nnent  on  a  settlement  inter  ae.  If  it  was  paid  in  fnll.  The  jndg- 
ment  itself  determines  tbat  the  five  are  to  receive  two  tboosand  five 
bandred  dollars,  and  not  that  each  is  to  receive  five  bnndred  dollars, 
and  it  is  with  the  jadgment  as  snch  and  prior  to  payment  tbat  we  are 
dealing.  We  can  sa;  in  this  as  was  said  in  Shields  &  Thomas,  17 
Howard,  8,  that  so  far  as  the  appellant  is  concerned  the  entire  snm 
fonnd  doe  by  tbe  lower  court  is  in  dispute.  It-dispntes  tbe  validity 
of  tbat  decree  and  denies  its  obligation  to  pay  any  part  ot  tbe  money. 
If  tbe  jadgment  shoald  stand  as  rendered  defendants  will  be  made 
lia'ble  to  pay  the  whole  amount  decreed  to  the  plaintiffs.  That  is 
tbe  controversy  on  its  part,  and  the  amount  exceeding  two  thousand 
dollars  we  have  jarisdiction  in  respect  to  it.  Heirs  of  Balllo  vs. 
Pmdbomme,  8  N.  S.  S38;  Bowman  vs.  City  of  New  Orleans,  27  An. 
601.     Motion  to  dismiss  refused. 

On  the  Mbbits. 

In  the  year  1892  tbe  District  Judge  for  tbe  District  Court  ot 
Ouachita  parish  issued  eleven  orders  in  eleven  petitory  actions, 
which  had  been  instituted  by  tbe  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company,  in  bis  court,  directing  the  making  ot  surveys  ot 
tbe  property  involved  in  that  litigation  and  the  making  of  due  re - 
torn  to  tbe  court.  The  orders  were  granted  ex  parte  upon  the  appli- 
cation ot  the  plalntiS,  in  which  it  was  alleged  tbat  since  the  filing  of 
the  snita  it  had  had  in  its  service  competent  surveyors  running  tbe 
lines  of  boundary  of  the  lands  in  controversy  in  the  causes,  for  the 
purpose  of  establishing  the  lines  and  ascertaining  the  occupancy  vei 
tton  ot  said  lands  by  the  defendants;  that  while  engaged  In  said 
work  the  defendants  conspired  together  to  intimidate  and  drive 
plaintiffs'  employes  away  from  the  lands,  and  by  threats  and  per- 
sonal violence  prevented  tbe  surveyor  and  bis  assistants  from  mak- 
ing tbe  sorvey:  tbat  under  tbe  circumstances  a  survey  ot  tbe  land 
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In  coDtrovers;  was  neceisuy  to  locate  the  lines  and  aecertaiii  iio 
namei  of  the  occapsnte  tfaereot;  that  there  was  no  parish  sDireroi 
tor  Onachlta  parish,  and  that  it  was  necessary  for  the  court  to  tp- 
point  some  competent  surveyor  to  make  said  survey  and  the  putiei 
shonld  be  notified. 

Shortly  after  these  orders  were  Issned,  James  A.  Mhoon,  nbobsd 
been  designated  therein  as  the  anrveyor  to  make  the  surrey,  nndet- 
took  to  execute  the  orders;  bat,  after  making  a  partial  sarvey,  be 
aliahdoned  the  work  and  returned  to  Monroe,  where  he  bad  in  In- 
terview with  the  District  Jadge.  This  interview  resulted  in  an  ilB- 
davit  by  Mhoon  and  one  Howard,  who  had  accompanied  and  m- 
sleted  the  former  in  bis  survey,  the  afSdavit  being  taken  before  ttie 
Judge  himself.  In  this  affidavit  the  affiants  declared  that,  sctiDg 
under  the  orders  above  mentioned,  tbey  bad  on  tbe  26th  and  26th  of 
August,  1893,  proceeded  to  survey  and  mark  tbe  lines  ot  certain  leil 
property  claimed  and  owned  by  the  Vicksbnrg,  Shreveport  &  Puifle 
Railroad  Company,  belDg  In  tbe  odd  sections  in  township  16  oortb, 
range  2  east,  in  ward  9  in  said  parish,  and  that  on  the  26th  ot  uid 
month  A.  A.  Armstrong,  J.  V.  Harvey,  I.  J.  Brooks,  M.  HunnicDtt 
and  A.  J.  BuBh,  being  armed  and  aided  and  aasiated,  advised  sod 
abetted  by  a  large  number  of  other  persons  unknown  to  affiants,  in 
pursuance  of  their  expressed  purpose  did  then  and  there  by  (oree 
and  tbreata  resist  and  oppose  and  prevent  the  said  J.  A.  Alboon 
under  order  of  said  court  while  surveying  and  attempting  to  anrvey, 
and  execute  the  order  of  said  court. 

The  affiants  in  the  affidavit  gave  a  list  of  the  varions  orders  nadet 
which  they  were  acting.  Upon  the  making  of  this  affidavit  tbe 
District  Judge  issued  a  warrant  signed  by  himself,  directing  the 
sheriff  of  Ouachita  to  arrest  the  said  trespassers  and  bring  them  be- 
fore him  for  preliminary  ezamiQallon,  and  to  keep  them  safel;  in 
bis  custody  until  discharged  by  law,  tbe  warrant  reciting  that  dae 
proof  had  been  made  before  tbe  said  judge  by  tbe  affidavit  of  Jo)m 
T.  Howard  and  James  A.  Mhoon  that  on  the  28th  of  August,  1S93, 
the  said  parties  did  unlawfully  resist  by  force  and  threats  one  James 
A.  Mhoon,  an  officer  of  the  Fifth  Judicial  District  Court  of  said  par- 
ish, in  the  execution  of  an  order  of  survey  in  certain  cases  thereia 
pending  and  to  him  directed  by  the  presiding  Judge  of  said  conrt, 
contrary  to  law  in  such  cases  made  and  provided. 

It  appears  by  tbe  endorsement  of  the  sheriff  on  his  warrant  "  that 
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he  received  tbe  same  on  the  2Sth  ot  Anxnet,  1893,  and  proceeded  to 
execnte  the  same  by  arreettag  tbe  parties  named  In  said  warrant,  and 
released  them  on  parole,  they  to  appear  before  the  Jadge  of  the 
Fifth  Judicial  District -Conrt  to  nndergo  preliminary  examination. 

Tbe  parties  named  presented  themselyea  shortly  afterward  at 
Honroe  nnder  their  paroles  for  the  purpose  of  a  preliminary  inveati- 
gatlon,  but  in  consequence  of  some  mieonderstandlng  as  to  the  date 
ot  the  same,  the  matter  was  postponed  to  a  date  fixed,  the  parties 
giving  bond  to  appear  at  that  time. 

Upon  tbe  day  so  fixed  a  preliminary  examination  was  had  and 
evidence  taken,  and  the  District  Jadge  being  of  the  opinion  that  the 
testimony  did  not  Justify  the  holding  ot  tbe  parties  they  were  dis- 
chai^d.  Mhoon,  tbe  eurreyor  who  had  made  tbe  affidavit,  was  not 
present  at  this  investigation,  he  being,  it  was  said,  at  the  time  la 
another  parish,  confined  to  bis  room  by  sickness. 

Tbe  District  Attorney  has  since  made  no  attempt  to  bring  the 
matter  before  the  grand  jury,  though  it  has  been  several  times  in 
session,  an<I  from  bis  testimony  it  appears  he  has  abandoned  all  idea 
of  doing  so  in  tbe  future,  stating  that  when  a  person  has  been  dis- 
cha^ed  after  a  preliminary  investigation  he  has  found  the  effect  to 
be  so  prejndicial  to  a  subsequent  prosecution  before  a  jury,  that  he 
generally  takes  no  farther  action  in  sncta  case>). 

The  present  litigation  owes  its  origin  to  the  tacts  just  above  stated. 
As  a  general  rale,  a  petitory  action  and  any  incidental  orders  given 
therein  would  ezcite  no  special  interest  beyond  the  parties  them- 
selves. The  eleven  cases  ot  which  we  have  spoken  are  exceptions 
to  this  rale,  for  the  reason  that  the  title  advanced  by  the  plaintiffs 
woald  cover,  if  eastained,  thousands  of  acres  of  other  lands  of  which 
large  portions  are  in  tbe  possession  of  others  under  circumstances 
more  or  less  similar  to,  it  not  identical  with  those  under  which  the  de- 
fendants in  these  particular  cases  hold  the  same.  The  title  set  up 
by  tbe  plaintilfs  is  the  same  which  was  brought  to  our  notice  in  the 
three  cases  of  V.  S.  &  P.  R.  R.  Co.  vs.  Sledge,  41  An.  896;  Kemp  vs. 
Monet,  42  An.  1007;  State  vs.  R.  R.  Co.,  44  An.  981. 

Tbe  various  steps  taken  by  the  railroad  company  In  the  direction 
of  the  assertion  of  pretensions  antagonistic  to  those  of  so  many  per- 
sons being  in  the  same  immediate  neighborhood,  donbtless  firm  in 
tbeir  conviction  that  plaintiffs'  claims  are  thoroughly  unfounded, 
and  sincere  In  the  belief  that  their  own  are  well  grounded,  have 
92 
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engendered,  as  sbown  by  the  evidence,  feelings  very  unfriendly  and 
bostile  to  the  company  and  its  agents,  which  have  led  np  to  utire 
concerted  extra -judicial  opposition  to  those  steps  in  the  commnsitf 
in  which  those  parties  live.  There  is  no  necessity,  for  the  porpOM 
of  this  case,  of  our  going  any  further  back  than  what  occurred  on  tbe 
occasion  of  M boon's  own  surrey. 

The  arrival  of  the  aorveying  party  upon  the  ground  woa  immedi- 
ately followed  by  tbe  asaembling  of  a  large  number  of  people  of  the 
neighborhood. 

Harper,  one  of  the  plaintiffs,  says  the  object  ol  tbe  meeting  vu 
to  see  how  the  people  could  protect  their  rights  and  prevent  tha 
surveys.  Bush,  another  of  tbe  plaintiffs,  Bays:  The  people  felt  ttaej 
had  been  imposed  upon  and  they  discussed  together  how  the? 
could  protect  themBelves  in  the  name  of  law,  jastice  and  order;  and 
Harper,  speaking  of  thesediecusslons,  Bald:  "It  was  ]  net  the  disposi- 
tion of  the  people  that  the  parties  who  represented  them  shoold  go  in 
a  quiet  and  peaceful  way  or  manner,  without  force  or  aoy  manifesU- 
tion  of  violence,  tell  Mr.  Mboon  that  it  waa  the  wish  of  tbe  people 
that  he  abonld  not  make  the  survey." 

Precisely  what  was  said  and  done  at  the  meeting  is  not  shswn  bj 
the  testimony,  but  it  is  fair  to  assume  that  the  course  sobaeqaenllf 
followed  conformed  to  the  conclusions  reached.  Among  tbe  differ- 
entacconntaof  what  occurred,  that  of  Hunnaicutt  is  tbe  most  detailed, 
and  as  it  is  not  veryloag  we  transcribe  a  portion  of  it.  "  ItwasaSahit' 
day,  if  I  recollect  correctly.  There  waa  a  number  of  about  twenty-five 
citizens  went  out  in  search  of  these  parties  making  surveys,  in  order 
to  request  them  to  stop  surveying  the  lands  until  they  could  showm 
and  prove  to  us  that  they  could  give  a  goaranteed  title  with  a  Oniied 
States  seal  onic,  as  we  supposed  they  could  not,  and  there  wasa  com- 
mittee of  four  appointed  to  go  southeast  across  in  the  neighborhood  o( 
old  man  Jeff  Hilton's,  and  alsoacrossMr.  Campbell's,  and  the  commlt- 
teeconaistedof  Mr.  George,  Mr.  Cox,  Mr.  Pranton  and  Mr.  Camp  belt- 
that  was  the  committee  appointed  to  go  down  there.  We  were  tog* 
oat  by  Mr,  Davis'jOrrathercloae  toMr.  Davis',towait  torthesepeopl* 
to  come  from  below.  We  went  there  because  it  was  a  good  deal  nearer, 
08  they  had  been  surveying  in  there,  and  we  did  not  know  where  tbef 
were.  Mr.  Armstrong  wasalso  with  us,  andaa  we  drew  near  Mr.  D»™ 
by  some  aonrce,  I  can  not  say  how,  it  was  mentioned  that  they  pn>h- 
ably  might  he  at  Davis'  or  probably  go  there,  aa  it  waa  Saturdsj'  a"^ 


NEW  ORLEANS,  DECEMBER,  1894.  1459 

Armslroiig  ot  al.  ya,  Rulli-oad  Cotopuny. 

they  would  probably  bo  going  home.  We  decided  after  Mr.  ArmstTOog 
weat  up  to  the  house  aad  inquired  for  bis  dogs,  to  wait  (or  him  nntil 
he  got  back.  The  road  went  to  Davia'.  We  waited  for  Armatrong. 
While  he  was  gone  we  decided  we  liad  better  see  what  they  bad  to 
say.  When  he  came  back  he  stated  that  Mr.  Howard  was  there,  and 
when  be  came  back  we  had  found  them  unexpectedly,  and  then  ap- 
pointed a  committee  consisting  of  Mr.  Harper  and  Mr.  Brooks  to  go 
and  talk  to  them,  and  they  did  so.  They  went  and  stayed  right  smart 
while  we  wondered  why  ihey  had  gone  and  stayed  bo  long;  as  it  was 
gradually  getting  late  along  in  the  evening,  I  was  sent  up  there  to 
find  out  what  they  were  doing.  I  went  by  myself  this  time.  I  went 
up  there  and  found  they  were  talking  about  matters  generally,  and 
I  went  back  and  told  the  people  that  they  were  not  through  talking 
yet.  They  got  through  and  came  back  and  reported  that  the  sur- 
veyorp  had  said  that  it  it  was  the  request  ot  the  Ipeople  that  they 
would  not  make  surveys,  but  would  go  somewhere  else  and  survey, 
was  my  understanding,  and  on  this  they  appointed  me  and  Mr.  Bush 
to  go  and  tell  tbem  that  it  was  the  wish  of  the  people  for  them  not 
to  make  any  more  surveys,  until  they  couldshow  the  proper  authority, 
that  is  until  they  could  show  us  a  deed  with  the  United  States  seal 
on  it,  and  we  went  up  and  delivered  the  message.  We  supposed 
that  they  agreed  to  go  out  if  Che  people  said  so,  and  the  people  did 
agree  that  they  wanted  tbem  to  go.  I  never  said  anything  to  it  that 
day.  Mr.  Bush  said  we  agreed  to  it,  and  that  the  people  wanted  them 
to  go  ont  and  stay  out  until  they  could  ebow  proper  authority.  They 
asked  Mr.  Brooks,  whom  we  represented,  and  he  said:  'I  represent 
the  people  at  large.'  On  their  saying  they  would  go,  we  turned  back 
and  went  home,  being  very  well  satlBfied  with  their  agreeing  not  to 
molest  us  any  more,  as  they  had  said  they  would  go  out.  He  further 
says  that  Mr.  Bush  said  to  them  (the  surveyors) ,  '  We  suppose  yon 
agree  to  go  If  the  people  say  they  wish  it?'  They  said :  '  Yes,  we 
do.'  He  told  them  that  we  bad  reported  and  they  sent  us  a  com- 
mittee back,  and  that  they  must  go  out  and  stay  out.  That  this  was 
eaid  in  a  mild  tone ;  there  were  no  harsh  words  on  either  side — no 
tbreats  and  no  violence  used." 

Armstrong,  in  bis  testimony,  said  that  when,  after  ascertaining 
tbat  Howard  was  at  Davis'  house,  he  joined  the  body  of  men  that 
Hnnnicutt  refers  to;  he  found  them  about  a  quarter  ot  a  mile  from 
I>avlB',  at  a  branch  watering  their  horses.    Tbat  there  were  fifteen 
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of  them,  may  be  more;  tbat  tbey  were  all  togetber  in  tbe  road;  tb&t 
Bome  were  on  tbelr  horaee  and  eome  boldlngtbem;  that  be  bad  agon 
and  no  one  else  had. 

Gallaway,  one  of  the  wltnesaea,  and  a  ctaainman  for  the  nirveyora, 
states  that  the  main  body  of  men  was  some  two  hnndred  yards  from 
Davie' ;  that  returning  from  work  oa  Saturday  at  12  o'clock,  tod 
going  to  Davis',  be  saw  tbe  men  distinctly;  that  they  were  bebiod  a 
hill;  tbat  some  were  standing,  others  sitting;  that  be  saw  several 
gQDB  In  the  crowd,  he  would  not  say  bow  many;  that  when  he  got 
to  Davis'  he  fonod  two  were  talking  to  Howard ;  tbat  Mfaoon  had  a 
conversation  n-ith  Mr.  Harper;  Brooks  still  etayed  there  and  talked. 
While  they  w< re  talking  a  man  camenp  the  hill,  and  "hollowed"  to 
come  on  and  not  to  stay  all  day,  and  soon  after  these  two  men  made 
off.  A  few  minates  after,  Mr.  Bush  and  Mr.  Hunnicutt  rode  np  aod 
told  Mr.  Mhoon.  I  suppose  they  were  addressing  him  tbat  tbecom- 
mlttee  had  reported,  and  that  they  did  not  recognize  his  aatborlty 
and  be  must  get  out  and  stay  out  of  there,  and  furthermore  ;oii 
most  stay  out.  That  the  man  who  went  up  and  "  hollowed  "  to  Mr, 
Harper  and  Mr.  Brooks  to  come  away  and  not  etay  all  day  bad  a 
double-barreled  shotgun — be  was  quite  sure  ot  it. 

Bush,  speaking  of  tbe  interview  at  Davie'  honse,  said:  "Mr. 
Mhoon  called  Mr.  Hunnicutt  and  I  off,  and  I  told  him  that  it  was  the 
wish  ot  tbe  people  tbat  be  quit  his  survey  and  get  out  and  stay  ont;" 
also  that  "  Mr.  Harper  told  him  tbat  he  represented  the  people; 
that  it  was  their  wish  for  him  not  to  run  the  snrvey;  that  we  were 
there  as  a  committee  to  tell  him  to  get  off,  and  stay  off,  and  Dotnm 
tbe  linea."  Bush,  Brooks,  Harper  and  Hunnicutt  all  testify  tbU 
there  were  no  threats  made,  nor  force,  nor  violence  need,  and  it  a 
claimed  by  the  plaintiffs  that  the  interview  between  the  committee 
and  Mhoon  was  ot  a  fHendly  character,  not  at  all  a^^ressive. 

Mhoon  himself  did  not  take  that  view  ot  tbe  situation.  His  con- 
duct and  his  testimony  both  showed  that  he  considered  it  the  putot 
prudence  and  discretion  to  at  once  abandon  his  work  and  return  le 
Monroe,  and  this  he  did  without  delay,  reporting  to  the  jndge- 
as  has  been  stated. 

Mhoon  testified  that  Harper  and  Brooks  called  on  him  at  DstK' 
bouse;  that  they  told  him  they  were  a  committee  to  w^l  on  bim; 
that  he  asked  Mr.  Harper  to  step  to  one  side;  that  he  told  him  (bat 
he  had  been  appointed  by  the  court  to  go  there  and  do  somesarrey- 
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ing,  and  that  he  wished  to  do  it;  that  Harper eaid  the  people  did  not 
want  the  surveying  done,  and  did  not  intend  to  liaye  it  done;  that 
be,  Mhoon,  told  Harper  of  his  intention  of  going  to  Monroe  that 
evening,  and  expected  to  return  on  Monday,  and  that  he  wanted  to 
know  it  the  people  would  let  him  finish  the  work.  That  at  abont  that 
time  some  one  down  the  road  "  hollowed  "  to  him  and  asked  him  if  be 
was  going  to  stay  there  all  night,  and  hollowed  to  him  to  come  away ; 
that  Harper  told  bim  aa  be  started  to  go  off  thai  he  wonld  let  him 
know  what  conclnsion  they  wonld  come  to — meaning  the  people — 
and  left;  that  In  a  few  minutes,  may  be  five  minntes,  two  others 
came  up,  who,  he  afterward  learned,  were  finsh  and  Hnnnicntt. 
That  Bush  came  op  and  remarked  that  they  did  not  recognize  his 
autbority,  and  that  he  wonld  have  to  get  oat  and  stay  ont,  and  that 
he  left,  went  up  to  Monroe  and  reported  the  circnmetances.  He  tes- 
tified farther  that  "he  asked  Mr.  Bnsh  whom  he  represented,  and 
that  he  answered  that  he  represented  the  whole  commnnity;"  that 
"  he  quit  lo  obedience  to  what  he  considered  a  very  peremptory 
order;  that  he  did  not  see  any  armed  body  of  men;  that  the 
only  report  he  heard  of  it  was  from  a  colored  boy.  That 
he  abandoned  bis  work  and  did  so  because  he  waa  ordered  to 
stop  the  work,  and  he  was  afraid  to  stay  there — that  he  was  afraid 
of  ail  of  them;  that  he  had  good  reason  to  believe  that  there  were 
plenty  to  enforce  their  order,  and  he  did  not  propose  to  stay  there 
and  get  Into  any  trouble,  and  he  came  away;  that  be  did  not  quit 
from  choice." 

Gallaway  testified  that  after  Bash  and  Hnnnicntt  left,  "  we  (mean- 
ing Mhoon  and  others)  consulted  together  and  thought  it  best  to 
take  down  the  tent,  pack  up  and  go  to  Monroe,  and  we  went  on 
home."  He  also  said :  "  I  did  not  consider  It  would  have  been  safe 
to  have  gone  back.  I  told  Mr.  Mhoon  at  the  time  that  I  would  not 
go  back  there." 

Howard  was  of  the  same  opinion  aa  Oallaway.  He  testified  that 
on  his  retnm  to  Monroe  he  reported  to  Mr.  Lee  (an  agent  of  the 
defendants)  that  nnder  the  clrcamstances  he  would  not  go  there  any 
more;  that  he  did  nut  think  it  was  safe  to  go  back;  that  he  thought 
it  bad  got  to  the  place  (point)  where  either  he  or  some  one  else 
woold  get  badly  hurt. 

We  may  here  say,  before  leaving  the  evidence  in  the  case,  that 
Harper  admits  In  bis  4;e8tlmony  that  Mhoon  told  him  that  he  was 
acting  under  order  of  court. 
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Under  the  state  ol  tacts  discloee'1  by  the  teetimony  it  is  contended 
that  the  aflSdavib  made  agaioet  these  plaintiffs,  and  the  proceedioga 
mbaeqneDtly  taken  therein,  were  mallcioas,  without  probable  catue, 
and  greatly  injarioaB  and  damaging  to  tbe  plalntiffe.  Their  codbmI 
urge  upon  ns  in  support  of  their  position  tbe  fact  that  apon  the  pte- 
liminary  examination  tbe  District  Judge,  after  evidence  addoced, 
discharged  tbe  parties;  they  farther  call  in  question  the  ordftr 
of  survey  and  the  action  of  Mhoon  under  it,  claiming  tbat  it 
was  ex  parte;  that  the  work  was  commenced  prior  to  notice  to  the 
parties  concerned;  that  the  sarveyor  had  not  proper];  qniliSed 
himself  hy  taking  oath ;  that  the  surveyor  bad  departed  from  tbe 
order  of  tbe  court  in  its  execution.  The  plaintiffs  in  this  sait  were 
not  parties  to  the  actions  in  which  the  orders  were  given,  and  are 
not  In  position  to  raise  the  question  they  attempt  to  raise.  If  there 
were  any  legal  objections  to  the  orders  or  the  mode  of  their  execu- 
tion, even  the  parties  themselves  would  not  have  heen  Justjfled  in 
taking  the  law  Into  their  own  hands,  but  should  have,  tbrongb  their 
counsel,  used  legal  remedies  which  were  fully  open  to  thetn. 

The  plaintiffs  were  volunteers  in  tbe  matter,  acting  either  froni 
sympathy  with  the  defendants  in  their  cases  or  from  personal  inter- 
ests of  their  own  in  similar  suits,  wbjcb  they  anticipate  would  be 
brought  against  them.  It  is  sought  to  have  their  action  take  the 
form  of  a  mere  friendly  request  to  the  surveyor  to  temporarily  potl- 
pone  action,  and  it  is  ai^ned  that  though  tbe  parties  were  chs^ea 
with  armed  force  and  resistance  to  the  order  of  court,  the  evidence 
establishes  that  no  threats  were  made  nor  violence  and  force  applied, 
and  therefore  the  charge  made  was  groundless. 

The  offence  which  the  warrant  was  intended  to  reach  was  obvi- 
ously Sec.  TB5  of  the  Revised  Statutes  as  amended  by  Act  No.  11  e( 
1882,  which  declares  that  "  Whoever  shall  illegally  resist,  oppose  or 
assault  any  oQicer  of  this  State  while  serving  or  attempting  to  serve 
or  execute  the  process,  writ  or  order  of  any  court,  or  shall  assault, 
beat  or  wound  any  otlier  person  duly  authorized  while  serving  or 
executing  any  proceoH,  writ  or  order  aforesaid,  shall,  on  conviction, 
be  imprlaoned  not  exceeding  two  years,  at  hard  labor  or  otherwise 
or  fined  not  exceeding  one  thousand  dollars,  or  both,  at  the  discre- 
tion of  the  court." 

The  warrant  issued,  as  we  have  seen,  upon  an  affidavit  taken 
before  the  Diatrict  Judge  himself,  who  had  issued  the  orderof  survey 
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to  Mhoon,  after  a,  Terbal  report  by  bim  to  the  jndge  of  the  facta  and 
oocorreacee  connected  with  tbe  attempted  execntion  of  the  ordera. 

A  compariBOD  of  the  affidavit  taken  by  Mhnon  with  the  facta  dis- 
closed by  the  testimony  abowB  it  to  have  been  aubstantially  and 
practically  true.  There  is  no  doubt  that  Mhoon,  in  the  work  he 
abandoned,  was  acting  ae  a  enrveyor  under  orders  of  the  Dietiict 
Court,  and  the  conclusion  reached  by  him,  that  by  reason  of  that  fact 
ha  was  an  officer  of  the  court,  was  one  adopted,  recognized  and  acted 
on  by  the  District  Judge.  There  can  be  no  doubt  that  the  surveyor 
waa,  while  attempting  to  execute  the  orders  of  the  court,  pre- 
vented from  doing  so  by  illegal  resistance  and  opposition,  and  tbe 
only  remaining  question  is,  whether  the  statement  made  in  the  affi- 
davit that  the  parties  charged  did,  by  force  and  threats,  prevent  the 
execution  of  tbe  order,  was  jnetiflcd  and  authorized  to  be  made. 

Til  tbe  &rBt  place  affiants  are  not  to  be  held  ae  rigidly  bound  by  the 
exact  terms  used  by  tbem  in  an  affidavit,  as  is  the  State  by  those  in 
an  indictment,  particularly  when  the  affidavit  is  taken  before  and 
scrutinized  before  being  made  by  a  District  Judge  learned  in  the  law. 
Id  the  next  place  the  particular  words  "  force  "  and  "  threats  "  as 
used  and  employed  in  affidavits  and  indictments,  have  not  precisely 
the  same  scope  as  when  need  in  ordinary  conversation.  The  words 
"force  and  arras  "  are  frequently  used  when  they  really  add  nothing 
to  an  indictment.  It  is  a  mistake,  however,  to  suppose  that  in  order 
to  constitute  force  it  is  always  necessary  that  actual  active  physical 
force  be  applied,  or  that  to  constitute  "threats"  violent  language  be 
employed.  Any  conduct,  in  the  connection  we  are  now  dealing  with 
the  word,  which  would  place  the  officer  executing  the  process  of  the 
court  in  bodily  fear  or  terror  is  "  that  force  "  contemplated  by  the 
\a,w,  while  "threats"  may  be  communicated  by  signs  or  by  actions 
aa  folly  and  thoroughly  as  by  word  of  mouth. 

We  do  not  question  the  testimony  of  the  plaintiffs  which  declares 
that  no  violence  was  used  and  no  threats  were  made,  when  we  refer 
that  language  to  actual  force  or  spoken  threats.  We  think,  on  the 
contrary,  that  the  very  object  of  the  meeting  preceding  the  interview 
^vitb  Mhoon,  was  to  formulate  a  plan  by  which  threats  could  be  made 
to  be  Implied  and  force  to  be  foreshadowed,  without  bringing  the 
parties  resorting  to  the  methods  within  tbe  range  of  the  criminal 
statutes  of  the  State.  No  one  reading  the  testimony  in  this  record 
can  fail  to  see  that  the  parties  who  called   upon  Mhoon  did  so  with 
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the  determinatfon  thronith  their  actioni,  and  doubtlesa  hy  the  tone* 
of  voice  of  tbeir  committeemen  sent  to  liim,  to  impress  him,  Mil 
fact  they  did  Impress  blm  and  Ills  party,  that  they  wonld  be  In  great 
daoKer  of  bodllj  barm  bj  further  prosecution  at  their  wock. 

It  ia  not  customary  to  make  requests  In  the  language  need  on  Uic 
occasion  of  £be  Interview  through  committeemen,  with  a  body  of  men 
near  by  within  supporting  distance.  It  will  not  do  to  say  for  tbe 
pnrposes  of  this  salt,  that  the  display  of  men  (to  a  certain  extent 
masked)  was  a  mere  sham  demonstration,  and  the  appearaace  of 
one  single  armed  person  on  the  hill  an  insignificant  circnaurtaoce- 
One  single  armed  man  wonld  convey  to  the  surveyors,  as  it  vu 
probably  intended  to  convey,  the  Impression  that  others  were  tiK 
armed,  and  could  as  effectually  bring  about  a  cessation  of  the  votk 
as  the  actual  fact  of  the  whole  party  being  armed.  The  eorveyii^ 
party  acted  on  belief  and  on  appearances,  and  the  facts  were  ssch 
as  to  reasonably  bring  about  the  belief. 

We  are  of  the  opinion  that  the  conrse  taken  by  these  five  pluntilfs 
brought  them  within  the  reach  of  legal  punishment.  The  District 
Judge  thought  them  at  first  blush  amenable  to  the  statute  cited,  Id- 
stead  of  liable  to  arrest  and  pnnlehment  for  a  contempt  of  his  court. 
We  are  not  called  on  here  to  say  whether  or  not,  under  an  indiet- 
ment  under  Sec.  785  of  the  Revised  Statutes,  they  could  have  been 
legally  convicted ;  that  Is  not  the  question  before  us.  Mboon  tod 
Howard  made  known  the  facts,  and  under  a  jnstiflable  afSdavit  tbe 
District  Judge  himself  designated  the  charge.  If  there  was  aajmiB- 
take  in  aEBzlng  to  plaintiffs'  conduct  its  legal  cfaarscter,  they  were 
not  to  blame  for  it,  or  for  a  change  of  opinion  by  him  later  on.  Tbe 
conclnsions  we  have  reached  do  away  with  the  necessity  of  our  de- 
termining whether  or  not  the  defendants  would  have  been  legsUy 
responsible  in  tbe  premises  bad  there  been  renlly  a  malicious  proe- 
ecution  of  plaintiffs,  but  it  may  not  be  amiss  to  say  that  detendantB, 
by  its  pleadings,  would  have  settled  that  question  for  this  case.  Sot 
content  with  pleading  the  general  Issue  they  have  adopted  theactioo 
of  Mhoon  and  Justified  under  it,  and  in  their  application  for  a  new 
trial  they  pressed  upon  the  court  that  the  testimony  conclusively 
showed  that  they  had  good  grounds  for  believing  the  plaintiffs  crim- 
inal as  charged  in  tbe  affidavit. 

The  plaintiffs,  on  tbe  other  hand,  by  their  pleadings,  admit  their 
participation  in  the  acts  complained  of  in  the  affidavit,  but  claimed 
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tbat  their  acts  were  not  of  the  character  Bwom  to.  The  evidenca 
does  away  with  this  claim,  and,  ontstde  o(  the  pleadings,  we  are  sat- 
isfied that  plaiaUOs'  conduct  was  each  as  to  protect  the  parties  who 
took  the  affidavit,  or  the  defendant  corporation  (rom  the  present 
action. 

For  the  reasoDS  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  verdict  of  the  jary  be  set  aside,  and  the  jndgment  thereon 
rendered  be  annulled,  avoided  and  reversed,  and  it  ia  now  ordered, 
adjudged  and  decreed  that  there  be  Judgment  in  favor  of  the  defend- 
auts,  gainst  the  plaintiffs,  rejecting  their  demand  with  costs  in  both 
courts. 

Rehearing  refused. 

No.  11,644.  "g"'J»| 

Zbpherin  Lb  Bleu  et  al.  vs.  North  Ahebioan  Land  and  Tiube)b   «14« 


Company  et  al. 


114  i 


Where  the  buaband  alter  tb«  death  ol  bis  vite  (lliposea  Id  eutlreC;  o[  a 
ticularplece  ol  eounDnnlty  propertf  each  of  the  belrs  of  the  wife  has  a  right  ;li4  2[j| 
of  aepoTBte  aclloD  (or  the  recoTSir  of  the  undivided  portloa  of  tbe  propertr  a.  .^ 
bulonglDK  >o  blm  and  vhlcb  has  been  alienated.  There  la  no  obligation  to  US  uw 
make  the  other  helra  parClea.  ^ 

Vendees  □(  oommunlty  property  Bold  b;  a  husband  after  tbe  death  ot  his  wife 
without  Bulhorlty^iaa  not  drive  tbe  heirs  ot  tbe  vita  to  an  action  against  their 
lather  upon  the  mluorB' mortgage.  The  property  remalDlDg  in  klDd,  they  have 
the  right  to  recover  It  iu  a  petitory  action.  The  recourse  which  minors  have 
agaioBt  their  tutor's  properly  was  granted  in  their  Interest,  BDd  not  as  an  In- 
strumentality by  which  Ibeir  rights  could  be  overridden.  Neither  tutors  nor 
admtnlBtratorH  are  permitted  as  a  right  to  charge  themselves  with  tbe  value  of  ' 
the  property  belonging  to  tbe  minors  or  lo  suocesalons,  and  thus  shift  owuer. 
■hip  from  the  minors  and  (be  succession  over  to  themselvea. 
Where  in  tbe  setllement  madeb;  a  tutor  wltb  hlscbildrena  particular  piece  of 
community  property  in  whicli  they  have  a  right  of  Dwaershlp  was  accidentally, 
emmeouBly  or  intentionally  omitted,  no  allusion  Ib  made  to  (be  same,  tbe 
rights  of  ownership  of  the  children  In  tliis  property  Is  hot  divested  or  affected 
bT  a  receipt  given  by  them^ns  In  full  tor  the  amount  conveying  to  them  aa 
sbowQ  by  the  homologated  account  Illed  by  their  tutor.  In  which  receipt  it  la 
consented  that  tiie  evidence  ot  the  minors'  mortgage  on  tbe  tutor's  prop- 
erty be  erased.  Tbe  account  and  the  Jndgment  of  homologation  extended  only 
to  the  property  and  moueys  therein  covered. 

Tbe  mortgage  did  not  cover  rights  ol  ownership  ia  property  remaining  In 
kind  at  the  end  of  the  lutorghip.lot  which  ownership  the  minors  bad  not  been 
legally  divested. 

A  document  signed  by  the  Registrar  of  the  Htile  Land  OtBca  certifled  to  by 
blm  to  be  a  correct  copy  of  the  record  oE  a  patent  wbiob  iagued  from  that 
office,  is  admissible  In  evidence  to  show  the  date  of  the  sale  of  the  land  by  tbe 
State. 
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B.  An  exception  totbe  raid  requlrlDS  proof  brthoBUbacrllJiaKirJtiieuestoiii  act 
xnu Klnp prfiV  [a  admllteil  where  the  InBtrument  la  not  dCrectl;  tn  lwiic,bnt 
comes  iDCldentally  In  qnestlon  In  coune^ittbe  trial.  In  vblchcaaeibeHfCDtloB 
may  be  proved  b;  any  competent  testimony  without  calllDBtlie  iQlncriblBK 

6.  Where  derendant  In  a  petitory  action  who  has  been  In  the  eicluslre  po»euloi 
o[  certain  property  reconvenes  directly  agalnat  a  plaintiff,  who  eeeks  aimplj 
to  be  recDRnlzed  as  a  Joint  owner  witb  him  In  the  property  (or  the  price  of  tli« 
InipraTements.  which  be  claims  [to  have  been  placed  on  the  property  wbllil 
bavInK  Buch  poMeaalon,  be  Is  correctly  remitted  (or  the  ascertainment  al  lili 
rlRbiB  to  an  action  ot  partition  between  the  Joint  owners. 

APPEAL  from  the  Twelfth  District    Coart,  Parish  of  Calcuien. 
Fournet,  J. 


Marie  Victoria  Verret,  wife  of  Alphonse  Am6d6  Corbelle,  to  wbom 
be  was  married  In  tbe  parieh  of  Calcaeiea  in  1867,  died  on  the  4th 
October,  1883,  leaving  as  ber  beira  nine  minor  children,  iBsae  ol  thi> 
marriage. 

Two  of  these  children,  one  a  eon  the  other  a  daughter,  died  after 
their  mother  without  descendants  and  intestate. 

The  BnccessioD  of  tbe  wife  was  only  opened  In  1888,  at  which  time 
tbe  father  was  appointed  and  qaaliOed  aa  natural  tutor  of  hiBcbildten 
after  an  inventory  bad  been  taken  of  tbe  property  of  tbe  commani^ 
between  Corbelle  and  his  wife.  This  inventory  Showed  assets  real 
and  personal  to  the  amonnt  of  one  thousand  and  five  dollars. 

Upon  the  application  ot  the  father  tbe  minors'  interest  in  this 
property  was  adjudicated  to  him  at  tbe  price  of  estimation,  and  open 
bis  petition  he  was  permitted,  upon  the  recommendation  of  a  family 
meeting,  duly  homologated,  to  secure  tbe  interest  of  his  wards  bj 
giving  a  special  mortgage  upon  the  N,  }■••  of  the  S.  W.  1-4  of  3oc, 
25,  T.  9  S.,  R.  S  W.,  and  east  part  ot  lot  4of  same  section,  contain- 
ing twenty  acres,  said  two  tracts  ot  land  containing  in  all  one  lino- 
dred  acres,  with  the  buildings  and  improvements  thereon,  in  lien 
of  tbe  general  mortgage  resting  on  his  property  to  secure  tbe  faith- 
ful administration  ot  his  duty  as  tutor. 

In  his  petition  praying  to  be  allowed  to  give  this  special  mortgage, 
he  declared  that  the  succession  owed  no  debts. 

The  tutor  filed  an  account  of  his  tutorship,  in  which  he  set  dovoiB 
the  assets  ot  tbe  commnnity  the  price  of  tbe  same  property  which 
figured  in  the  inventory. 
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This  BDiDtint  lie  divided  by  two,  placing  one-half,  or  Jive  hundred 
and  lUH>  dollaVB  and  fifty  oenta,  as  the  wife's  share  in  this  commnnity 
property.  He  then  charged  the  minors  with  twentj-two  dollars  and 
Qtty  cents  aa  their  share  of  cost  of  inventory  and  other  items  of  law 
charges,  and  declared  fonr  hnndred  and  eighty  dollars  to  be  the  net 
amount  of  the  wife's  snccessfon.  Stating  that  the  heirs  of  the  wife 
were  nine  In  nnmber — ei^ht  minors,  and  one  minor  (Marie  Alvina) 
erzancipBted  by  marriage  to  Zepherin  LeBlen,  he  fixed  the  share  of 
each  beir  at  fifty-three  dollars  and  thirty-three  cents. 

This  account  was  homologated  contradictorily  with  the  nnder- 
tutor  of  the  minors,  and  Mrs.  Marie  Alvina  LeBlen,  the  married  beir. 

The  latter  gave  a  receipt  thereafter  to  her  tutor  lo  full  of  her 
share  in  tho  succession  of  lier  mother,  as  set  forth  la  the  account 
filed.  Declaring  therein  that  ber  right  of  mortgage  on  the  property 
of  her  father  as  natural  tutor  was  entirely  aatiefied,  she  authorized 
him  to  use  the  receipt  as  authority  for  demanding  the  cancellation 
and  erasure  of  any  mortgage  which  might  be  on  record,  springing 
from  ber  rights  ol  inheritance  from  her  mother  (fixed  in  said  tutor's 
account  at  flfty-tbree  dollars  and  thirty-three  cents) . 

The  (our  plaintiffs  in  the  present  suit,  three  of  whom  claim  as  heirs 
of  their  mother,  Marie  Victoria  Corbelle,  and  of  their  deceased 
brotber  and  sister,  and  the  fourth  as  the  vendee  of  Ophelia  Corbelle 
(one  of  the  nine  children  aforementioned,  issue  of  the  marriage  of 
AmM£  Corbelle  and  wife)  of  a  one-seveoth  interest  in  the  property 
which  forms  the  subject  of  the  present  litigation,  claim  that  dnrlng 
the  existence  of  the  community  of  acquets  and  gains,  between  Aiii6d€ 
Corbelle  and  his  wife,  Corbelle  purchased  from  the  State  of  Louisi- 
ana (obtaining  a  patent  for  the  same  at  the  time)  the  north  half  of 
section  six,  township  ten  south,  range  seven  west,  Louisiana  merid- 
ian. That  this  property  tell  into  the  community.  That  after  the 
death  of  bis  wife,  and  before  the  succession  was  opened  in  court, 
AmMfi  Corbelle,  ignoring  entirelv  any  irterest  of  the  heirs  of  Mrs. 
Corbelle  in  that  property,  sold  the  same  by  three  private  acts  to  the 
defendant  company,  and  that  it  has  now  and  has  always  had  posses- 
sion thereof  illegally  and  in  bad  faith ;  and  that  it  is  accountable  for 
rent  therefor;  that  the  action  of  their  father  in  disposing  of  the 
property  in  its  entirety  was  without  right  or  authority,  and  that  the 
rights  of  the  heirs  of  his  wife  therein  have  not  been  divested.  Tbey 
aver  that  their  father  la  an  absentee  living  In  the  State  of  Texas. 
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The  prayer  is  that  jndfiment  be  decreed  In  favor  of  petitionen, 
imnnlllDg  aaid  sales  In  part,  and  decreeing  petitioners  to  be  the  ovn- 
en  of  seventeen  sixty-thirds  of  said  lands,  and  for  further  jadgment 
tor  seventeen  sixty-thirds  of  fonr  hundred  dollars,  improvemenli 
destroyed  or  removed  from  the  land,  and  jadgment  against  said  de- 
fendant company  for  seventeen  aixty-thirdt  of  flfty-foar  bnndred 
dollars  rent  for  the  nse  and  benefit  of  said  land  dnring  nine  yetn 
from  1886,  also  for  seventeen  sixty-thirds  of  six  hundred  dollan  par 
year  for  rent  from  judicial  demand. 

The  defendant  company  excepted  that,  as  shown  by  the  petition, 
all  the  parties  having  an  interest  in  the  subject  matter,  and  resnltof 
this  salt  bad  not  been  made  parties  to  it.  The  exception  was  ovei- 
mled  and  defendant  then  filed  an  answer  containing  in  itself  seTenl 
exceptions  which  it  declares  it  pleaded  in  bar  of  the  action.  These 
were:  (L)  That  Am6d6  Oorbelle,  executed  August  2S,  1888,  by  no- 
tarial act  of  record,  in  the  office  of  the  clerk  of  court,  ex  offleio  re- 
corder, etc.,  in  the  book  of  mortgages,  the  special  mortgt^e  refensd 
to  in  plaintiff 's  petitions,  for  the  purpose  of  securing  the  payment 
of  any  rights  or  claims  plalntlfls  may  have  had  or  might  bsve 
against  said  BQccesBioii,  and  the  said  special  mortgage  being  stUl  is 
force,  and  none  of  the  plaintiffs  having  ever  songht  to  foreclose  uii 
special  mortgage,  the  plaintiffs  herein  have  no  right  of  action  against 
respondent. 

2.  In  bar  of  the  demand  of  Marie  Corbelle,  wife  of  Zepherin  Le- 
Bleu, it  is  pleaded  that  on  or  about  August  21,  1888,  she  wse  p^ 
by  Am6d£  Corbelle  fifty-three  dollars  and  thirty-three  cents,  in 
full  of  her  alleged  shsre  in  said  succession,  and,  being  thereby  iQ- 
tborized  by  her  husband,  receipted  therefor  in  full  as  aforesaid,  and, 
therefore,  she  and  her  husband  are  estopped  from  assertinK  or 
prosecuting  their  demand  herein,  and  have  no  right  of  action  agtinfl 
respondent. 

The  company  in  separate  answer  pleaded  first  the  general  inn*. 
Further  It  denied  specially,  that  the  property  ever  belonged  to  tbe 
community  named  in  plaintiff 's  petition,  or  that  its  own  agent  knev 
that  it  was  claimed  to  belong  to  said  alleged  community,  and  sveired 
that  it  bought  tbe  property  in  good  faith  by  titles  fully  warranted  in 
form,  and  translative  of  said  property,  and  of  tbe  defect  thereof,  it 
any  existed,  or  continued  to  exist,  it  and  Its  trustees  and  agent  and 
general  manager,  Watkins,  were  ignorant.     That  wben  it  purchased 
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said  property  it  was  of  very  iittle  v&lse,  being  very  low,  wet 
and  Bwampy  lands,  bat  tbat  sloce  Its  purchase  the  company  bad,  afr 
great  labor  and  expense,  and  in  absolate  good  faith,  placed  inprOTe- 
ments  thereon  to  the  valne,  at  the  institntlon  of  the  present  sait,  and 
at  the  date  of  the  answer,  of  not  less  than  twenty-flve  thoneand 
eight  bondred  and  sixty- nine  dollars  and  seventy  cents,  tbe  items  aa 
to  which  It  specially  set  np.  That  it  bad  in  good  faith  paid  the  taxes 
on  it  from  ISSfl  to  181)3,  and  wonld  have  to  pay  the  taxes  of 
1894  thereon  when  they  become  dne,  which  taxes  as  to  amounts 
and  dates  it  specially  set  oat. 

The  company  averred  tbat  it  purchased  the  property  from  Am6d6 
Gorbelle  with  full  warranty  of  title,  and  that  it  was  entitled  to  call  its 
Bald  vendor  In  warranty  to  defend  respondent's  titles  to  said  prop- 
erty in  controversy,  and  to  defend  it  in  this  suit. 

Tbe  District  Conrt  rendered  jndgment  In  favor  of  the  plaintiffs, 
and  against  the  North  American  Land  and  Timber  Company,  setting 
aside  partially  as  prayed  for  by  the  plaintifTs  tbe  three  sales  made  by 
ATa6d6  Corbelle  to  the  company  referred  to  in  pl^ntiO's  pleadings, 
and  recognizing  and  decreeing  each  of  tbe  plaintiffs  to  own  an  nn- 
divided  ninth  of  one  undivided  half,  end  of  one-seventh  of  tbree- 
foarths  of  two-ninths  of  one-halt  of  the  property  in  litigation  herein, 
making  each  of  the  plaintiffs  undivided  owner  of  seventeen  two  hun- 
dred and  flfty-two  parts  of  the  property  in  litigation  herein,  the 
court  recognizing  and  decreeing  the  property  to  have  belonged  to 
tbe  community  between  Am£d^  Corbelle  and  wife.  The  court  further 
decreed  that  all  claims  on  the  part  of  the  plaintiffs  in  this  snit  for 
rent,  revenues  and  values  of  improvements  originally  on  said  land, 
and  all  reconvention al  demands  on  tbe  part  of  defendant — the  North 
American  Land  and  Timber  Company — for  improvements,  fruit  trees 
and  other  ameliorations  to  said  property  are  rejected  as  of  non-suit, 
reserving  to  the  respective  parties  the  right  to  present  said  demands 
in  suit  for  partition,  or  other  proper  proceedings.  It  further  rendered 
judgment  in  favor  of  the  North  American  Land  and  Timber  Com- 
pany against  each  of  the  plaintiff's  proportionally  tor  repayment  to 
it  of  the  taxes  which  it  bad  paid  on  the  property  from  1885  to  1894. 
It  further  decreed  and  ordered  that  the  demand  in  warranty  by  the 
North  American  Land  and  Timber  Company  be  rejected. 

William  F.  Schwing  for  Plaintiifs,  Appellees. 
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Thomas  T.  Taylor  and  George  H.  and  B.  L.  Well*  for  Defendanu 
and  Appellants. 

The  opinion  ot  the  coart  was  delivered  by 

NiCHOLLS,  C.  J.  The  flrst  qQestiou  before  ne  is  the  action  of  tbe 
court  in  ovemiling  defendant's  objection  to  tlie  want  of  proper  ptc- 
tiea.  If  the  allegations  oi  plaintiffB  be  true,  that  the  property  in 
qnestion  belonged  to  tbe  community,  wliioh  was  free  from  debt,  iuid 
that  after  the  death  ot  the  wife  the  father  sold  the  entire  propsrty 
as  his  own  by  private  acts,  abeolntely  ignoring  any  interest  therein 
of  his  children,  each  one  of  these  children  had  tbe  right  sepuatel; 
and  apart  from  the  others  to  bring  an  action  for  tbe  recovery  of  tbe 
undivided  portion  of  the  property  belonging  to  him  which  had  been 
attempted  illegally  to  be  conveyed.  Theiie  parties  might  have  all 
joined  in  one  action,  but  they  were  under  no  legal  obligation  so  U> 
do.  The  act  ot  the  father  was  absolutely  null  and  needed  no  setting 
aside.  The  judicial  proceedings  in  reference  to  grantinn  a  special 
mortgage  on  the  father's  property  had  no  hearing  upon  tbe  qnestion 
of  the  ownership  of  this  particular  property,  ax  yre  will  hereafter 
show.     The  exception  was  correctly  overruled. 

The  position  next  contended  for  in  this  court  by  tbe  defendant  ii 

that  Ophelia  Corbelle  (Mrs.  John  Gull  lory)  having  consented  to  tbe 

homologation  ot  the  accoant  ot  tutorship  rendered  by  her  lather, 

and  received  from  him  tbe   amount  going  to  her  as  shown  theiebj 

I  giving  him  the  receipt  she  did,  is  estopped,  as  is  ber  vendee,  from 

bringing  the  present  action.     The   property  in   qnestion  was  not 

I  placed  in  the  inventory  nor  in  any  manner  dealt  with  in  the  accounts 

The  father  acted  with  respect  to  it  as  his  separate  property  dehon 

I  the  succession  and  tbe  community.     If  Mrs.  Quillory  had  an  absolute 

vested  jight  ot  ownership  in  the  property  at  her  mother's  destb, 

that  interest  was  not  divested  by  the  fact  that  in  tbe  enumeration  ot 

the  assets  ot  the  community  this  particular  asset  was  accidentallT 

and    erroneously   or  intentionally  left  out.     Tbe   account  and  its 

homologation  extended  only   to   the  property  and  moneys  therein 

covered.     Tbe  receipt  itself  shows  on  its  face  that  it  had  reference 

I  to  those  and  nothing  more.     The  acknowledgment  of  Mrs.  Qnillory 

I  that  all  her  rights  nnder  the  special  mortgage  had  been  satisfied  ud 

'  extinguished,  and  her  consent  that  the  inscription  ot  the  mortgaee 
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In  the  records  so  far  as  ahe  was  coocerned  shonld  be  erased,  could 
have  been  executed  and  tbe  mortgage  erased  and  extingnlshed  with- 
ont  in  the  aligbtest  degree,  aa  matters  stand,  affecting  his  rights  in 
tbe  property.  Tbe  evidett  theory  of  tbe  defence  is  that  because  a 
mortgage  has  been  given  by  a  tntor  to  secure  the  fidelity  of  his  trust 
to  those  in  whose  favor  it  is  given,  tbe  minors  are  necessarily 
driven  to  an  action  upon  the  mortgage  to  secure  their  rights  in  re- 
spect to  property  of  theirs  with  which  he  has  illegally  dealt  while 
tutor.  That  although  property  belonging  to  the  minors  which  has 
been  illegally  and  unwarrantably  sold  by  him  for  his  own  benefit  still 
exists  in  kind,  the  parties  holding  the  property  so  illegally  disposed 
of  can  BuccessfDlly  resist  the  briuging  of  a  petitory  action  by  tbe 
owners  tor  the  recovery  thereof.  This  contention  is  totally  inad- 
missible. The  law  prohibits  the  sale  of  the  immovable  property  be- 
longing to  minors  unless  for  special  reasons  and  under  special  con- 
ditions and  formalities.  Civil  Code,  Art.  3S9.  It  contemplates  that 
generally  the  tutor  should  preserve  that  property  in  kind,  and  turn 
it  over  to  the  minor  when  he  shall  have  arrived  at  bis  majority. 

Neither  tutors  nor  administrators  are  permitted  as  a  right  to  charge 
themselves  wltb  tbe  value  of  property  belonging  to  miuors  or  to 
successions,  and  by  so  doing  shift  the  owuersbip  of  the  same  from 
the  minors  and  tbe  succession  to  themselves.  To  permit  them  to  do 
so  would  be  to  recognize  as  a  legal  proposition  that  a  party  has  the 
right  to  violate  his  legal  obligations  and  legal  duty  to  others,  and 
leave  them  no  redress  save  practically  an  action  in  damages. 

In  New  Orleans  vs.  tbe  Wardens  of  the  Church  of  9t.  Louis,  11  An. 
246,  this  court  said,  speaking  of  a  somewhat  similar  pretension; 
"This  is  a  doctrine  as  unsound  as  it  is  novel.  The  violation  of  a 
contract  may  be,  and  very  often  is,  the  ground  of  an  action  sound- 
ing in  damages  against  the  party  who  has  violated  the  contract,  but 
the  claim  In  such  a  case  is  for  the  reparation  of  a  wrong,  and 
ia  the  very  opposite  of  a  recognition  of  a  right  to  violate  the  con- 
tract." The  reconrse  which  minors  have  upon  the  property  of  their 
tutors,  through  the  legal  mortgage  which  the  law  has  created  in 
their  favor,  is  a  remedy  iu  their  favor  to  be  enforced  by  tbem  for 
the  protection  of  their  rights,  and  not  an  instrumentality  by  which 
those  rights  could  be  overridden  and  broken  down  by  the  tutor. 

So  far  from  minors  being  forced  (by  reason  of  the  illegal  sale  of 
their  property  by  their  tntor)  to  a  personal  action  against  him  and 
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to  an  action  of  mortgage  ou  his  property,  when  the  property  alien- 
ated Btlll  ezlatB  In  hind,  It  wonld  olten,  on  the  contrary,  be  properiy 
their  dnty,  In  the  interest  of  third  parties  aa  well  as  their  own,  to 
proceed  to  the  recovery  of  the  property  dlapoBcd  of.  In  the  caw  at 
bar  the  tutor  did  not  go  even  so  far  oa  to  chaise  himaelf  with  the 
valae  of  the  land.  He  sold  it  without  antbority,  and  seemB  to  have 
repadiated  the  idea  of  all  liability  in  the  premiseB.  The  special  mort- 
gage given  by  the  father,  under  the  circnmstanceB  of  this  case,  bu 
no  bearing  upon  the  iasneB  involved  therein.  The  right  of  omier- 
flhip  of  the  plaintiff  in  the  land  in  litigation  is  Beparate  and  distinct 
from  any  Indebtedness  or  liability  by  the  tutor  to  his  minor  children. 
The  exception  baaed  on  a  contrary  idea  was  correctly  overmled. 

On  the  Mbbttb. 

The  Tight  of  the  plaintiffs  to  recover  the  joint  interest  claimed  by 
them  In  the  land  described  in  their  petition  Is  uaqaesUonable  if  tbej 
have  supported  their  allegations  by  proof  properly  admitted  by  tbe 
court.     Defendant  deniee  that  Bucb  proof  has  been  made. 

We  think  the  certified  copy  of  the  patent  issued  by  the  State  to 
Am6d6  Corbelle  was  properly  admitted  for  the  purpose  of  showing 
the  date  of  the  acquisition  of  the  property  by  him.  This,  the  plain- 
tifla  inform  ub,  was  the  purpose  of  the  document.  Defendant  admits 
having  purchased  the  property  in  question  from  Amed£  Corbelle, 
and  having  it  still  in  its  possession.  By  the  testimony  of  its  own 
witness  and  former  manager  it  has  shown  that  the  land  was  held  by 
their  vendor,  under  a  patent  which  was  exhibited  to  tbe  manager  at 
the  time  of  the  first  sale,  and  placed  In  bis  poBsession  when  tbe  third 
sale  was  closed.  Both  parties  claim  under  the  title  acqnired  by 
An)6d6  Corbelle.  The  plaintiffs  do  not  deny  that  Corbelle  purchased 
this  property  In  its  entirety,  nor  do  they  deny  that  be  could  have 
legally  sold  in  its  entirety  had  not  circamstances  arising  subseqaentlf 
to  its  acquisition  intervened  and  changed  tbe  legal  sitnation.  Tbey 
simply  maintain  that  after  the  title  had  been  vested  in  OorbeUe,  the 
title  and  ownership  of  the  property  had  become,  so  to  speak,  split  iaU 
two  by  the  death  of  bis  wife — one  undivided  halt  remaining  in  tlie 
fatber,,tbe  other  vesting  In  the  heirs  of  the  wife,  and  that  of  their 
portion  of  this  half  they  have  not  been  divested.  It  is  immsterisl 
to  both  parties  whether  Corbelle  bought  from  the  State  or  from  snj 
other  person. 'There  is  nothing  set  up  by  either  plaintlOs  or  defeod- 
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ant  seeking  to  give  to  a  title  acqniTed  from  the  State  a  character 
apecial  or  different  from  one  from  any  other  eonrce.  All  parties  rely 
upon  the  fact  and  validitj  of  the  title  itself. 

The  iasne  is  not  aa  to  the  title  conTOjed  to  Corbelle,  but  as  to  the 
certain  collateral  facts  which  bear  npon  that  title — first  the  date  of 
the  pnrchaae,  and  next  the  date  of  the  wife's  death,  and  the  illegal 
diveatiture  of  the  plaintiffa'  HghU. 

The  third  section  of  Act  No.  75  of  1880  makes  it  "  the  duty  of  the 
Registrar  of  the  Land  Office  to  keep  account  of  the  sales  of  lands 
which  have  been  donated  to  the  State,  iu  well-bound  books,  with  the 
nnmber  of  the  certificate  iesncd  therefor,  setting  forth  the  section, 
parte  of  section,  township  and  range,  district  and  parish,  to  whom 
and  when  Bold,  and  for  what  price  •  •  *  which  books  shall  be 
preserved  as  official  records." 

The  law  does  not  fix  the  form  of  the  entries  or  of  the  record  here 
reqnired  to  be  made,  bnt  simply  declares  the  facta  which  mast 
be  placed  of  record.  It  the  registrar  places  of  record  the  entire 
patents  which  have  issued,  the  record  is  jnst  as  legal  as  if  mere 
memoranda  or  short  notes  had  been  taken  and  preserved  of  the  data 
which  the  law  reqnlres  to  have  perpetuated.  The  record  being  offi- 
cial, the  registrar  was  authorized  to  give  a  certified  copy  from 
it,  which  was  legally  admissible  for  the  purpose  it  was  introduced. 

The  objections  raised  by  appellant  to  the  testimony  offered  to 
prove  op  the  act  of  sale  sous  aeing  privi  from  Mrs.  Ouillory  to 
Zepberin  LeBleu  were  correctly  overruled.  Mrs.  Ouillory  is  not  a 
party  to  this  salt,  and  the  defendant  does  not  hold  under  her. 
Plaintiffs  do  not  sue  either  the  defendant  or  Mrs.  Ouillory  upon  the 
inetroment — ^ood  defendant  the  present  ownership  of  the  interest; 
which  was  inherited  by  Mrs.  Ouillory  Is  only  incidentally  raised, 
and  the  parol  testimony  of  a  person  who  saw  the  parties  and  the 
attesting  witnesses  sign  their  names  was  properly  received.  Oreen- 
leaf,  Vol.  1,  par.  573b. 

Defendant,  after  objecting  to  this  testimony,  went  very  far  itself 
on  cross-examination  in  the  direction  of  proving  up  the  fact  which 
the  document  evidenced  and  the  document  itself. 

Defendant  claims  that  this  paper  does  not  purport  to  on  its  face 
convey  any  portion  of  theinterest  which  Mrs.  Ouillory  Inherited  from 
her  deceased  brother  and  sister.  There  was  no  necessity  for  her  to 
state  in  the  act  the  source  or  origin  of  her  title;  it  was  sufficient 
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that  ibe  owned  an  latereat  Id  the  property  to  the  extent  conTsjed. 
How  she  owned  U  wonld  be  a  matter  ot  evidence  sboold  occuioB 
reqnire  proof  on  tbat  Bnbject.  Tbat  proof  hai  been  nude  in  tint 
cue.  The  remarlcB  jaet  made  apply  eqnallj  to  plaintiffB  pletdingiai 
to  this  interest.  There  was  no  neceseitf  for  plaiotlff  to  set  oat  bov 
tbe.  Interest  convejed  to  Zepberln  LeBlne  by  Hra.  OnUlorj  biom  uy 
more  specifically  tbaa  was  done  In  tbe  petition. 

Defendant,  in  Its  objections  to  the  adrntasibUity  of  the  certified 
copy  mentioned  of  tbe  patent,  urged  tbat  tbe  copy  was  inadmUnble 
until  tbe  identity  of  tbe  Am6d6  Oorbelle  tfaerein  Damed  with  tht 
Am6d£  Coibelle  nnder  whom  plaintiff's  claim  was  established.  The 
objection  went  to  the  effectof  tbe  instmment,  not  to  its  admiuibilily. 
On  the  qneetion  itself  ot  identity  we  hare  not  the  slightest  donbt 
Tbe  presnmptioD  arising  from  identity  of  name  la  fortified  by  slltb« 
facts  in  tbe  case. 

Defendant  reserved  a  bill  to  the  ruling  of  the  District  Gomt  re- 
fusing to  admit  the  testimony  offered  by  It  to  prove  the  valne  of  tbe 
Improvements  which  it  allege?  it  placed  on  tbe  property  while  in  ei- 
ciosive  ^OBse^sion  of  tbe  siime  and  remitting  the  consideratioa  ot 
that  qaeatlon  to  future  actions. 

The  effect  of  the  jndgment  rendered  by  us  is  to  recogciie  tbe 
defendant  as  a  joint  owner  of  the  property  with  tbe  plaintiffs.  The 
defendant  occnpying  that  positloD  saes  the  plaintiffs  in  reconTention 
directly  for  tbe  Improvements.  Tbe  District  Conrt  held  correcll} 
tbat  whatever  claim  defendant  may  have  gainst  plaintiffs  as  arruog 
from  tbe  improvements  should  be  nrged  in  cnother  form  of  scdon- 

Defendant  complains  ot  tbe  iudgment  as  between  itself  and  iti 
warrantor  to  the  extent  that  it  did  not  in  terms  reserve  it  a  rigbt  ol 
direct  persoaal  action  in  warranty  against  the  latter.  We  tbink 
that  tbia  reservation  resnlted  as  the  necessary  consequence  of  the 
pleadings  and  the  rulings  of  the  court  In  respect  to  the  warrantor. 
The  District  Court  (rightly  or  wrongly)  upon  tbe  exception  of  tbe 
curator  ad  hoc  dismissed  as  isanefl  in  the  case  and  from  the  cod' 
eideration  of  the  court  all  moneyed  demands  gainst  tbe  watrantot 
on  the  ground  that  he  was  sn  absentee  and  could  be  brougbt  ioto 
court  only  for  the  adjudication  of  tbe  question  of  title.  Be  «s> 
held  in  court  exclusively  for  that  purpose,  and  therefore  all  per- 
sonal claims  between  defendant  and  the  warrantor  remained  o'pen 
tor  future  action.     There  can  be  no  abjection,  however,  to  making 
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the  jadgmeot  BO  declare  in  ezprosBtermB.  We  axe  of  opioioa  that 
the  }adKmsnt  appeals']  from  was  sustalaed  bj  the  law  and  the 
evidence. 

For  the  reaBons  herein  aaeigned  it  la  hereby  ordered,  adjadged 
sod  decreed  that  the  jodgment  appealed  from  be  and  the  same  ia 
hereby  affirmed  with  costa  in  both  coorts — tbe  right  of  the  defend- 
ant, the  North  American  Land  and  Timber  Oompany,  to  proceed 
hj  direct  action  in  warranty  against  its  vendor,  Am§d4  Oorbelle, 
being  hereby  expreaely  reeerred. 


No.  11,670. 

DOTJQfAS  H.  MaTB  vs.  L.  L.  WiTKOWaKI. 
D17  action,  vhere  plaintiff  alleges  the  absalnte  nullity  of  certain  tax 
er  wbich  !I  1>  aaaamed  defendant  will  attempt  to  act  ap  title,  It  l«  not 
aake  all  the  parties  to  these  aalea  parties  to  the  aotlon.  Belard 
AJotanaonTi.  Gebelin.MAn.  326;  Helra  ot  Ford  vs.  Hills  ft  Fbilllpa,  4EAn.  931; 
DauterlTe  va.  Oprra  Hoaae  Asaoolatlon,  tfi  An.  IS11. 
1.  A  taji  aale  made  undar  ths  provisloas  ot  Act  No.  tl  at  1874  not  preceded  by  the 
■el sure  ol  the  property  tben  required  thniagh  the  recording  ot  a  deecrlpClon 
ol  the  property  iritb  tbe  amoantol  taxes  due  In  the  mortage  booba  ul  the 
pariah  where  the  land  ia  altoated  la  tatally  deleotlTe.  The  prior  seizure  was 
by  tbe  law  a  condition  precedent  to  a  right  or  authority  in  the  lai  collector  to 
•ell. 
1.  Though  a  defendant  without  title  be  aothorized  in  a  petitory  aotlon  to  set  up 
an  outstanding  title  in  a  tblrd  person  BKalait  plaintiff's  demand,  such  tllle 
must  be  a  valid  Ick^I  subsisting:  one.  He  can  not  eke  out  tbe  deFectIre  title  ot 
K  tblrd  person  by  Invuklng  prescription  In  Ita  favor.  Tbat  plea  belongs  to  the 
party  acquiring  by  that  title  aad  tbose  taoldiDg  under  hlia,  not  by  a  person  not 
In  privity  with  bin). 
1.  A  Joint  belror  Joint  proprietor  can  sue  and  maintain  a  petitory  action  against 
a  mere  possessor  without  title  for  the  whole  undivided  snicession  or  prop. 
erty. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  West   Carroll. 
Ellis,  J. 

H.  H.  White  and  J.  F.  Ariail,  Attorneys  for  Plaintiff  and  Appellant, 
cite  Boone  on  Real  Property,  5261;  Stafford  vs.  Twitchell,  33  An. 
62S,  528;  Rongolat  vs.  Quick,  34  An.  126;  14  An.  210;  SO  An.  873, 
1272;   37  An.  417;  45  An.  1109;  82  An.  236. 

H.  P.  Welle  and  Fottg  &  Hudson  Attorneys  for  Defendants  and 
Appellee : 
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Until  the  heirs  are  placed  in  possession  by  an  order  or  jadgment  of 

court,  the  property  left  by  the  deceased  belong  to  bis  mccei- 

sion.     0.  C,  Arts.  872  and  873;  82  An.  1020. 
The  property  Is  legally  assessed  to  the  "  estate  of  John  E.  Hutin" 

ontil  the  heirs  of  Martin  are  formally  placed  in  poSBession  b;  u 

order  of  court.     33  An.  816;  28  An.  180;   48  An.  878. 
All  deeds  of  sale  mode,  or  that  may  be  made,  by  collectoTS  of  ttxtt, 

shall  be  received  by  courts  in  evidence  as  prima  facie  validssJei. 

Const,  of  1876,  Art.  210;    Act  47  of  1878,   Sec.  4;    ActlOTol 

1884;    SeAn.  209;    86  An.  803,  1086;    31  An.  661;    30  An.  HO; 

20  An.  11&;  37  An.  417;  40  An.  142. 
Actions  to  annnl  tax  sales  are  prescribed  in  three  years.     AcE  105  of 

1874,  Sec.  5;  30  An.  406,  1008;  46  An.  486;  4S  An.  726. 
This  prescription  cures  all  nullities,  absolute  and  relative.    39  An. 

606,  1008;  43  An.  726. 
All  informalities  connected  with  or  growing  out  of  any  public  ni» 

shall  be  prescribed  against  In  five  years.  C.  C,  Art.  3543. 
This  prescription  applies  to  tax  s&lea.  34  An.  208;  41  An.  816. 
He  who  acquires  an  immovable  in  good  faith  and  by  a  ]ast  title,  pn- 

BCribeB  for  it  in  ten  years.     C.  C.  8478. 
Good  faith  is  always  presumed  in  matters  of  prescription  and  he  «bo 

alleges  bad  faith  in  the  [lOBBeBBOT  must  prove  it.    C.  C.  34B1; 

30  An.  937;  20  An.  43;  38  An.  212. 
A  tar  title  or  other  deed  apparently  valid,  with  no  detects  stamped 

on  the  face  of  it,  is  a  snScient  basis  for  the  prescription  of  ten 

years.     88  An.  212;  37  An.  417;    41  An.  816. 
The   purchaser  in  good  faith  from  one  who  holds  under  a  tax  deed 

will  be  protected  by  the  prescription  of  ten  years.     43  An.  SIS. 
The  possessor  may  add  to  his  own  posaesslon  that  of  his  author,  to 

make  up  the  ten  years'  prescription.     C.  C.  2493, 


The  opinion  of  the  court  was  delivered  by 

NicUOLLB,  C.  J.  PlaiiitifT  claims  to  be  tbe  owner  of  certain  landi 
in  the  parish  of  West  Carroll  described  in  his  petition,  which  iw 
declared  to  be  "  all  tbe  lands  formerly  belonging  to  tbe  succesnon 
of  John  H.  Martin  of  said  parish."  This  suit  is  brought  against  I. 
L.  Witkowski  as  being  in  possession  of  the  same  personally  snd 
through  one  Robert  Holland  as  his  lessee,  the  latter  being  mads  • 
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pirty  defendant.  Ownerahip  is  claimed  bf  plaintiff  nnder  an  act  of 
■ale  from  Mrs.  LavlUa  B.  OUlraore  (wife  of  John  Knox),  a  grand- 
danghter  of  John  H.  Martin. 

Coopled  with  the  allegations  in  aid  of  plaintiff's  pretensions  are 
others,  declariog  nnll  and  Told  the  title  which  it  was  anticipated 
wonld  be  Bet  op  by  the  defendants,  and  also  noli  and  void  all  the 
other  variona  titles  preceding  his  own  npon  which  Witkowskt  would 
depend. 

The  titles  so  referred  to  were  as  follows: 

Defendant  Wltkowski  by  deed  January  18,  1892,  from  James  H. 
Sample. 

Sample  by  deed  of  19th  Febraary,  1890,  from  Herman  Wilczlnski. 

Wilczinski  by  deeds  of  Febmary  16  and  17,  1887,  from  Simon 
WttkowBhi. 

Simon  Witkowski  by  deed  of  May  8,  18S4,  from  W.  W.  Biadley, 
State  Tax  Oollector,  which  deed  was  based  upon  a  tax  sale  nnder  an 
assessment  made  against  Con.  E.  Campbell  as  owner. 

Con.  E.  Campbell  by  deed  of  March  26,  1879,  from  Annie  Bald- 
win. 

Annie  Baldwin  by  deed  from  R.  K,  Anderson,  State  Tax  Oollector, 
of  date  September,  16,  1S7S,  which  deed  was  based  upon  a  tax  sale, 
under  an  assessment  made  against  the  estate  of  John  H.  Martin. 

Plaintiff  assigns  twelve  different  gronnds  as  giounds  of  nnlllty  of 
the  tax  purchase  made  by  Simon  Witkowski  on  the  8d  of  May,  1884, 
and  thirteen  groands  of  nullity  of  the  tax  purchase  made  by  Annie 
Baldwin  on  September  15,  1878. 

Holland  answered,  denying  that  he  was  on  the  property  sued  tor 
and  preying  to  be  dismissed.  Wltkowski's  first  appearance  was 
tbrongh  an  exception  to  the  action  by  reason  of  the  want  of  proper 
parties',  he  urged  that  the  suit  was  improperly  brought,  inasmuch  as 
the  plaintiff  waa  seeking  to  annnl  several  successive  sales  of  the 
property  sued  for,  without  making  any  of  the  parties  to  the  said 
sales  parties  to  the  action;  that  he  was  seeking  to  annul  the  tax 
sale  made  on  the  16th  of  September,  1873,  by  Anderson,  tax  collec- 
tor, to  Annie  Baldwin,  upon  the  nullity  of  which  the  whole  case 
rests,  without  making  Annie  Baldwin  a  party,  or  affording  her  any 
opportunity  to  defend  said  sale. 

The  exception  having  been  overruled,  the  defendant  answered, 
pleading : 
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1.  A  general  denial. 

2.  A  special  denial  tliat  Mrs.  Lavitla  Knox  is  the  only  aarriving  bdr 
of  John  H.  Martin. 

8.  That  the  sncceasion  of  Jolin  H.  Martin  was  duly  opened  in  Car- 
roll pariah  in  the  year  1862  by  the  death  of  aald  Martin,  and  that  od 
the  12th  June,  1862,  his  widow,  Mrs.  Mary  E.  Martin,  dniy  qualified 
in  Carroll  parish  as  the  execatris  of  lite  last  will  and  testament,  and 
therefore  the  property  herein  claimed  was  properly  assessed  to  t)ta 
estate  of  John  H.  Martin.  That  the  properly  In  dispute  was  legsUj 
and  property  sold  for  taxes  in  the  16th  day  ot  September,  18T3, 
when  Annie  Baldwin  purchased  the  same  in  good  faith  for  Bye  bnndied 
and  eighteen  dollars  and  thirteen  cents  caah,  and  after  th«  legal 
delays  for  the  redemption  had  expired  aaid  Baldwin  applied  for  and 
obtained  from  the  Auditor  ot  State  a  confirmatory  deed  In  acc:^nl- 
ance  with  Sec.  6  of  Act  No.  47  ot  1873,  dated  Jane  4,  1874;  Uiat 
Simon  WItkowski,  on  the  lat  day  of  Jane,  1886,  porchased  the  lands 
in  dispnte  at  tax  sale;  that  said  property  was  then  sold  as  the  prop- 
erty of  O.  E.  Campbell,  to  whom  said  Baldwin  had  transferred  sama; 
that  said  property  was  sold  for  the  taxes  of  1885  and  was  booght  in 
good  fath  by  Simoa  Witkowald  for  the  sam  of  ninety-one  dol- 
lars and  twenty-Sve  cents  in  caabi  that  all  of  said  tranafen 
were  made  In  good  faith  and  for  a  valuable  consideration,  and  tliat 
defendant  and  his  author  have  held  possession  and  paid  taxes  on 
said  land  to  this  date,  and  that  it  is  legally  and  justly  hie  property; 
that  he  pleads  the  prescription  of  three  years  against  the  action  of 
the  plaintiff  to  invalidate  either  of  the  above  tax  salea;  also  the  pra-  ' 
scription  ot  five  years  against  any  and  all  informalities  connected 
with  or  growing  out  of  either  of  the  above  tax  aales;  also  the  ]»«' 
scription  of  ten  years  acgufrendi  causa;  also  the  prescription  ot  tea 
years  against  the  right  of  Mrs.  Knox  or  her  vendee,  Donglaa  Q- 
Mays,  to  recover  real  estate  derived  by  her  by  inheritance.  Tlattt 
evicted  from  the  lands  sued  for,  law,  justice  and  equity  require  that 
plaintiff  should  pay  respondent  all  the  taxes  paid  npon  said  propeny 
by  him  and  his  author,  amounting,  in  the  aggregate  to  twenty-S*ft 
hundred  dollars.  He  prayed  for  the  rejection  of  plaintiff's  demuid, 
hut  in  the  event  of  his  eviction  for  judgment  in  reconvention  agsimt 
plainCilT  for  the  sum  of  twenty-five  hnndred  dollars. 

The  case  having  been  submitted  to  the  court  after  evidence  ad- 
duced and  argument  beard,  judgment  was  rendered  suatainiiiK  de- 
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feudant'B  pleas  or  preflcrlption  uid  rejecting  and  dismJMing  plaintifPa 
demand  at  hie  coeta  and  he  has  appealed. 

The  court's  action  in  overraling  the  exception  filed  was  correct 
aad  ie  covered  by  the  cases  of  Belard  &  Johneoa  vs.  Oebelin,  46 
An.  326;  Heirs  of  Ford  vs.  Mills  &  Phili  ;e,  46  An.  331;  Danterive 
TB.  Opera  Honee  Association,  40  An.  131?  The  plaintiff  in  his  plead- 
ings declared  that  all  the  transfers  of  property  by  which  the  title  of 
John  H.  Martin  and  of  his  succession  and  heirs  was  sought  to  be  di- 
vested were  absolute  nnllltie ',  not  standing  legally  in  the  way  of  a 
direct  petitory  action  requiring  to  be  set  aside.  He  had  at  his  risk 
the  right  to  go  to  trial  on  the  issaes  made  and  tendered  by  him 
directly  against  the  present  defendant  without  the  necessity  of 
joining  o.her  persons. 

On  the  Merits. 

Ad  examination  of  defendant's  pleadings  shows  that  he  does  not, 
as  plaintiff  assumed  he  would,  base  title  upon  a  tax  sale  in  1884, 
under  an  assessment  made  in  the  name  of  Oon.E.  Oampbell,  but 
upon  a  tax  sate  made  in  1886,  under  an  assessUtent  made  in  that 
name.  The  record  ehows  in  1884  the  proceedings  to  which  plaintiff 
alludes  in  his  petition,  but  (or  some  reason  defendant  ^as  elected  to 
ignore  those  proceedings,  and  to  carry  Campbell's  supposed  owner- 
ship down  to  1886,  at  which  time  he  claims  Campbell's  ownership 
was  divested,  and  by  Slmou  Wltkowski  acquiring  the  property  at  a 
tax  sale. 

The  plaintiff  asserts,  and  we  think  correctly,  that  there  was  no 
assessment  of  this  property  in  1885  as  the  property  of  Campbell.  A 
description  of  the  property  was  entered  upon  the  assessor's  books  in 
1885,  and  in  that  description  it  is  declared  to  be  the  property  of 
Campbell,  bat  no  assessment  was  made  upon  this  entry;  on  the  con- 
trary, opposite  the  description  is  a  statement  that  the  entry  was  made 
through  error,  and  reference  ie  made  to  another  page  of  the  book,  on 
which  page  the  property  is  entered  and  assessed  as  the  property  of 
SimoD  Wltkowski.  Tlie  title  under  which  the  defendant  declared  being 
found  to  have  no  existence,  he  is  left  under  the  pleadings  as  a  possessor 
without  title  of  the  property  eince  1886  (Reynolds  vs.  Stille,  15  An. 
544) .  The  prescription  of  ten  years  set  up  by  him  obviously  has  no 
application  under  his  own  possession  and  that  of  Sample,  WUcsinski 
and  Simon  Wltkowski,  and  not  holding  ander  and  through  Campbell, 
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be  can  not  Bet  np  tbe  latter'a  poMesaion  and  that  of  his  anthon  and 
tack  U  to  Mb  own. 

Tbe  origrinal  ownerahip  of  this  property  by  John  B.  Hartin  ii  not 
qneatloned.  Plaintiff  and  defendant  both  claim  under  him.  W« 
have  Been  that  defendant  blmaelt  has  no  title ;  we  have,  therelon,  to 
Inqaite  whether  the  plaintiff's  claim  of  ownerahip  presented  in  ■ 
petitory  action,  be  well  founded  or  not.  Defendant  In  poBsaarion 
contends  that  t  e  ownership  of  Martin  was  diveabed  by  a  tax  ule  Id 
1674,  at  which  aale  one  Annie  Baldwin  acquired  the  property,  ud 
he  pleada  In  aid  of  that  title  the  prescription  of  three  and  five  yean. 

Though  a  defendant  without  Utle  be  entitled  in  a  petitory  action 
to  set  up  againat  the  plaintifTs  demand  an  outstanding  title,  the  title 
BO  aetup  must  be  a  valid,  legal,  aubslating  title.  A  possessor  without 
title  can  not  ehs  out  a  defective  title  in  a  third  person  by  invokiog 
prescription  in  its  favor.  That  plea  belongs  to  the  party  acqulriag 
by  the  particular  title  and  those  holding  under  bim,  and  not  by  one 
not  in  privity  with  him. 

The  defendant  bos  besides  overlooked  tbe  fact  that  plaintiff  is  not 
seeking  to  Invalidate  a  tax  title.  It  is  true  that  allnslon  is  made  bj 
plaiatifl  to  several  tax  Bales,  but  this  la  not  an  action  of  nnllity  to  set 
them  aalde;  they  are  merely  referred  to  as  explanatory  of  the  aito- 
ation,  and  when  referred  to  are  stated  to  be  absolute  nulliliea. 
This  actlan,  as  brought,  is  a  petitory  one,  pure  and  simple.  The  tax 
proceedings  and  salea,  so  tar  as  the  plaintiff's  pleadinga  ore  con- 
cerned, may  be  really  thrown  out  of  view  and  are  considered  only** 
set  up  in  defence. 

Was  the  Martin  title  divested  by  the  tax  sale  of  1873,  at  which 
Annie  Baldwin  became  a  parchaaer?  Plaintiff  directs  our  attention 
to  thirteen  reasoua  going  to  show  that  that  title  was  an  absolute  oul- 
lity.  As  any  of  the  thirteen  reasons  would  be  snflQcient,  if  well 
founded,  to  justify  this  action,  it  will  be  onnecesaary  to  consider  them 
all. 

The  tax  aale  of  1873  was  made,  the  tax  collector's  deed  declarer, 
under  the  provisions  of  Act  No.  47  qfl873.  The  first  section  of  tbit 
act  declares  that  in  case  of  refusal  or  neglect  of  any  person  a^aJEUt 
whom  property  la  assessed  to  pay  the  taxes  wUhin  ten  daysatterihe 
expiration  of  the  public  notice  required  by  law,  the  tax  coUectormav 
give  ten  days'  written  or  printed  notice  to  the  owner  or  agent  of  lbs 
property  assessed  to  pay  said  tax,  after  which  delay,  if    not  fall}' 
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paid,  the  swd  tax  collector  may  make  a  seizure  of  sach  property  hj 
recordiDg  a  deecripcion  of  the  same  with  the  amoant  due  in  the 
mortjt^e  book  of  the  parish  where  it  is  situated,  and  on  the  fourth 
day  of  each  recordation  shall  proceed  to  sell  said  property,  withont 
legal  process,  to  pay  said  tax,  and  all  lawful  costs,  after  advertising 
three  times  within  ten  days  in  the  official  journal  and  in  the  country 
parishes  where  such  publications  can  not  be  made  by  public  notice 
for  BQch  ten  days. 

In  the  deed  famished  by  the  tax  collector  to  Baldwin  the  recitals 
are  that  after  having  made  the  necessary  publications  and  advertise- 
ments, to-wlt:  In  the  Lake  Providence  Republican,  a  newspaper  pub- 
lished in  the  parish  of  Carroll,  said  publications  having  been  made 
on  ihe  6tb  day  of  August,  1678,  at  the  door  of  the  court  house  in  the 
parish  of  Garroll,  on  Levee  street,  between  First  and  Second  streets, 
town  of  Providence,  parish  of  Carroll  aforesaid,  the  following  de- 
scribed property,  to-wit:  "N.  1-2  of  8.  W.  1-4  of  Sec.  8;  the  S.  1-2 
of  N.  W.  1-4,  N.  W.  1-4  of  N.  E.  1-4  of  Sec.  10;  E.  1-2  N.  W.  1-4  of 
Sec.  22;  all  of  Sees.  15  and  16;  all  of  Sees.  II,  14,  28,  26  and  27, 
lying  west  of  Bayou  Macon,  all  in  T.  22,  R.  II  E.,  contalniug  four 
thooaand  three  hundred  and  thirty-nine  and  14-100  acres,  more  or 
less,  the  same  having  been  seized  for  the  payment  of  taxes  due  by 
the  estate  of  John  H.  Martin,  as  owner  thereof  according  to  the  tableau 
and  assessment  rolls  for  the  years  1867,  1869  and  1871,  at  which  sale 
Annie  Baldwin,  residing  at  Circinnati,  b<ing  the  highest  and  last 
bidder,  the  said  property  was  adjudicated  to  the  said  Annie  Baldwin 
for  the  full  price  and  sum  of  five  hundred  and  eighteeii  and  13-100 
dollars,  which  I  acknowledged  to  have  been  paid." 

This  deed  was  executed  on  the  15th  September,  1873. 

The  act  No.  47  of  1873  took  as  a  starting  point  of  official  action 
against  delinquent  tax-payers  a  "public  notice  required  by  law." 
Within  ten  days  from  the  giving  of  this  notice  tax  collectors  were 
directed  to  give  notice  to  the  owner  or  agent  of  the  property  to  pay 
the  tax;  the  notice  to  be  given  being  authorized  to  be  either  written 
or  printed.  Ten  days  frotn  the  giving  of  thie  notice  the  tax  collector 
was  directed  to  make  a  "seizure"  of  the  property,  and  this  "seizure" 
was  operated  under  the  law  bg  recording  a  detcriplion  of  the  property 
with  the  amount  due  in  the  mortgage  book  of  the  parish  where  the  land 
toa»  ntiiated.  This  "seizure"  or  "recording"  under  the  law  became 
the  "•(arfinff  point"   for  official  action  ioofciwf;  lo  a  sale,  for  it  was 
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only  after  tout  days  had  elapsed  after  this  recording  that  the  BhetiS 
bad  authority  to  advertise.  The  statate  Axed  the  time  and  Duuiner 
o(  advertise  ment. 

A  comparison  ol  the  recitals  ol  the  eherift's  act  with  the  reqoire- 
ments  of  this  statute  shows  defects  fatal  to  the  deed.  In  tbe  flitt 
place  there  is  nothing  to  indicate  that  the  ordinal  "pnhllc  notice  le- 
qtiired  by  law"  was  ever  made,  nor  that  any  notice,  either  writtCDor 
printed,  was  ever  given  to  the  owaet  or  agent,  and  in  tbe  next  plsM 
there  is  nothing  to  show  that  any  eeisore  of  tbe  property  ibrongh 
the  recording  of  its  description  with  tbe  amoant  of  taxes  dae  tbereon 
was  ever  made.  This  "seizore,"  through  recording,  as  tbe  law  then 
stood,  was  B,  eacramental  formality.  It  was  not  only  tbe  initial  pobt 
for  the  running  of  certain  delays,  bat  it  was  the  very  basis  or  war- 
rant for  subsequent  action  by  the  tax  collector.  It  is  claimed  that 
the  deed  declares  that  tbe  property  had  been  "seized"  for  the  pay- 
meat  of  tbe  taxes;  bnt  this  conclusion  of  the  collector  that  aaeiiore 
bad  been  made  did  not  take  the  place  of  a  re  ital  of  tbe  fact  fron) 
wbicb  the  seizure  legally  resulted.  Agwn  the  tax  collector,  in  refer- 
ence to  publicationa  made  by  him,  stated  he  had  made  tbe  "neea- 
tary^'  pablicatione,  placing  a  second  time  his  coaclnsioDS  in  tbedeed 
instead  ot  tbe  facts  themselves  on  which  conclusions  cojid  bs 
reached  by  those  authorized  to  reach  them.  The  collector  was  not 
authorized  to  do  so.  The  statement  made  by  blra  of  the  advertise- 
ments made  was  an  imperfect  one,  and  by  do  means  showed  adver- 
tisements during  tbe  time  and  manner  exacted  by  the  statute. 

We  are  of  the  opinion  that  tlie  sheriir's  deed  was  an  absolnte  nol- 
lity  and  conveyed  no  title;  certainly  none  which  the  defendant coold 
Invoke. 

From  the  record  it  would  appear  that  John  H.  Hattin  left  thru 
heirs,  Mre.  Qillmore  (of  whom  the  plaintlll  is  tbe  vendee)  asd  two 
sons.  One  of  these  sons  ia  shown  to  be  still  living  and  in  this  State, 
bnt  nothioK  is  shown  as  to  tbe  other.  We  most  presume  that  he  is 
still  living.  Under  the  circumstances  what  judgment  should  weren- 
det  in  the  case?  We  are  not  authorized  to  adjudge  the  plaintiff  to 
be  the  owner  of  more  Ihiin  an  undivided  one-tbiid  interest  in  the 
property,  but  what  action  shall  be  taken  in  regard  to  ptalntifTB 
prayer  for  possession,  which,  as  it  stands,  is  for  the  possession  >if  the 
whole  property?  Should  we  restrict  the  decree  for  the  posaessiOD 
to  tbe  possession  of  an   undivided    one-third   of  the  property,  or 
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Bhoald  we  decree  as  ag&inet  the  defendant,  who  has  no  title,  that 
poBBession  of  the  whole  property  be  given  to  the  plaintiff? 

In  Gompton  tb.  Matthews,  8  Ia.  128,  this  coort  held  "  that  a  joint 
proprietor  coold  sae  and  maintain  a  petitory  action  against  a  mere 
possessor,  withoat  title,  for  the  whole  undivided  succeesion  or  prop- 
erty." The  principle  there  enanciated  has  been  several  times  re- 
affirmed and  controls  tbis  case. 

The  defendant  not  holding  under  either  Baldwin  or  Oampbell,  hia 
claim  of  aabrogation  from  tbem  is  withoat  basis.  The  liabUiby  of  the 
plaintiff  for  reimbursement  of  taxes  which  may  have  been  paid  on 
this  property  can  not  be  tested  in  the  present  suit.  Any  claim 
which  defendant  may  have  against  the  plaintiff  for  reimbursement  ot 
taxes  paid  on  the  property  ahonld  baresorved.  Font  vs.  McConnell, 
46  Ad.  216. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  de* 
creed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annnlled,  avoided  and  reversed,  and  it  la  now  ordered,  adjadged  and 
decreed  Ihat  the  pleintiff  be  recognized  as,  and  declared  the  owner 
of  one  nndivided  third  of  the  property  claimed  by  him,  and  that  he 
be  placed  in  possession  of  the  whole  property  as  prayed  for  in  hia 
petition. 

It  ia  farther  ordered  and  decreed  that  defendant  be  reserved  the 
right  to  clwm  from  the  plaintiff  the  repayment  of  taxes  which  bav« 
been  paid  on  the  property  in  litigation  herein,  for  which  the  plainUft 
ie  legally  liable,  and  that  the  defendant  pay  the  costs  Id  both  courts. 


No.  11,668. 
.  O.  Fbebb,  Sheetb-f,  V8.  The  Bane  of  Morgan  City, 
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Sheriff  *■.  Bank  of  Uorgan  CUT- 

The  oplnioD  ot  the  conrt  vm  delivered  by 

WATEiNe,  J.  Tbii  is  ft  proceeding  on  the  part  of  the  tax  collector, 
b;  mle  od  the  defendant,  to  show  canae  why  it  ahonld  not  pay* 
Ucenae  of  one  hnndred  and  fitty  dollars  for  parsnlng  the  bnslDeM  ot 
pHvats  baaklng  In  conforniity  to  the  proyialonB  of  Act  160  of  1890. 

The  answer  of  the  defendant  is  that  it  ia  a  dnly  organised  corpois- 
tlon  under  the  laws  of  the  State,  for  the  sole  purpose  of  banking,  and 
Is  not  liable  for  the  license  demanded,  nor  any  other  license  tor  cai- 
rying  on  the  btulness  of  btuibing.  That  its  capital  la  twenty-flTa 
thonsand  dollars,  and  that  it  has  no  enrplns.  That  it  is  not  a  private 
t>ftnk,  but  a  public  l>ank.  That  there  is  no  law  requiring  a  licenH 
from  a  bank  with  that  capital  and  no  snrplus ;  and  that  it  was  not  tlit 
Intention  of  the  General  Assembly  of  this  State  that  such  a  bsnk 
ahonld  pay  a  license. 

We  extract  from  the  brief  of  the  defendant  and  appellant's  cooii- 
sel  tfae  following,  vis. : 

"  This  action  is  based  on  a  rule  to  show  cause,  taken  by  the  attor- 
ney to  aid  the  collector  of  licenses,  and  directed  against  the  defend- 
ant, corporation  as  '  private  bankers,'  and  the  demand  isforaUcenM 
«f  one  hundred  and  fifty  dollars  for  carrying  on  such  bnaineae. 

"The  defendant's  answeris  that  It  is  not  liable  for  tfae  license  seked 
ifor  nor  any  other  license;  that  its  capital  is  twenty-five  thousand 
dollars,  and  that  It  has  no  surplus;  that  it  is  not  a  private  bank,  bnt 
a  public  bank ;  that  there  is  no  law  exacting  such  a  license  from  sDeb 
a  bank  with  that  capital  and  no  surplus." 

From  the  petition,  answer  and  brief  it  is  easily  and  plainly  dii- 
ooverable  that  the  case  presents  nnly  a  qnestion  of  fact  for  determi- 
nation, and  no  question  of  the  legality  or  conetitntionality  ot  tbe 
license  that  is  sought  to  be  recovered  from  the  defendant. 

As  plainly  stated  in  defendant's  brief,  his  contention  Is  that  "  it  )> 
not  a  private  bank,  bat  a  publio  bank." 

It  is  perfectly  clear  that  this  court  has  no  Jurisdiction  of  this  caiw 
— the  amount  in  controversy  being  lees  than  two  thoaeand  dollsn  is 
amoont. 

The  appeal  must  be  dismissed  ex  propria  motu. 

It  is  therefore  ordered  and  decreed  that  the  appeal  in  this  canw 
l>e  dismissed  at  appellant's  cost. 
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No.   11.S78.  «   «! 

48    T4il 

[.    A  O.    Newhan  vs.    a.    B.    Ooopbb.     Thouas  J.   Coopbb  bt  i  ^  '^| 
ALS.,  Imtervenobs.  |  ibjootI 

UUBBl 
At  the  dlasolutloD  of  (be  matrimoDlal  communltr  by  tbe  death  of  one  of    110    8S 

ita  members,  the  title  to  community  uaets  ta  vested  Jointly  In  Che  survlTor  and     ^'^     * 

the  heirs  of  the  deceased,  BDtjject  to  tbo  payment  of  oommantty  debtai  and.  aa 

a  conaequenee  ot  tbe  msaolullon,  tbe  gurylTor  can  eierclae  no  farther  control 

over  tbe  halt  tbse  haa  yeated  In  tbe  helra  of  the  deceaaed,  and  can  not  lairfnlly 

encumber  It  with  a  mortgaxe  )n  tavor  of  hia  IndlTldital  creditor,  whoae  debt 

was  contracted  since  tbe  dlMOlatlon. 

Tbe  theory  ot  onr  law  Is,  that  a  commnnlt;  ot  acquets  and  gains  has,  after  tbo 

death  ot  one  of  Its  members,  only   a  flotltlaus  existencu,  tor  the  purpose 

of  liquidation   and  settlement  ot  community  debts;  consequently,  when  the 

BUtTlTlng  husband  Is  the  debtor  of  bis  wife  at  tbe  time  ot  her  death,  her  heirs. 

become  to  tiutnnM  creditors  ot  tbe  commuulty;  and  such  survivor  can  not 

tDortgagn  his  bait  ot  tbe  oommnnlt;  property  to  secure  his  Individual  debts. 

otherwise  than  subject  to  the  liquidation  snd  seCtlEmcnt  ot  the  community 

and  tbu  payment  ut  Its  debts  out  ot  Its  proceeds  by  preference. 

Tbo  conmunifif  creditors  whose  claims  are  uDseoured  by  mortKage  areeutllled 

to  be  paid  from  (he  assets  of  tbe  oommunity  by  prererenee  over  tbe  Individual 

creditors,  though  tbe  latrerare  secured  by  special  or  Judicial  morCKoge. 

Is  restricted  to  the  nililutiin  stteruomnmnjty  debts  have  been  dlaobarged. 


edundBBIlleme 

nt  effected  In 

that  tbe  amount  ot  such  re. 

ageeotthehuab 

and  will  not 

ortgnge  until 

bis  nafduuni 

APPEAL  from  the  Sixth  District  Court,  Parish  ot  Richlaad. 
Ellis,  J. 


J,  W.  H^iUta  for  Plaintitts,  Appellees. 

Cunbif  &  SholaTs  for  Derendants  and  laterrenors,  Appellaate. 

The  opinion  of  the  coart  was  delivered  by 

Wateins,  J.  Salt  is  brought  t>ta  ordinaria  on  tbe  defendant's 
promissory  note  for  five  tboneand  dollars,  secured  by  special  mort- 
gBig»,  and  plaintiffs'  prayer  is  for  personal  judgment  for  that  amount, 
with  interest,  and  a  decree  of  foreclosure  against  the  property  mort- 
gaged- 

Id  the  petition  the  note  is  fully  described,  with  all  of  the  varions 
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endorsements  thereon,  renewing  and  extending  payment  thereof 
from  time  to  time. 

In  limine,  the  exception  was  tendered  that  the  defendant,  A.  B. 
Cooper,  was  not,  at  date  of  anlt,  in  possesion  of  the  premiaea  mort- 
gaged, having  Bold  and  delivered  tbe  same  to  the  iotervenorB.  Bnt 
the  act  of  mortgage  is  antbentic  in  form,  was  dnly  recorded,  and 
eontatna  tbe  pact  de  non  alienando. 

And  tbe  well  settled  Jarispradence  of  the  State  is  that  "  a  pur- 
chaser of  property  subject  to  a  mortgage  coataloing  that  clause,  and 
doly  recorded,  can  not  claim  to  be  in  any  better  condition  than  his 
Tender,  nor  plead  any  exception  the  latter  could  not.  Those  who 
purchase  or  acquire  real  rights  oa  It,  sabseqnently,  are  presumed  to 
know  the  titles  or  incumbrances  nader  which  they  hold."  1  Hen- 
nen'e  Digest,  p.  966,  No.  1,  and  authorities  cited. 

The  Judge  a  quo  correctly  overruled  the  exception. 

Substantial ly,  defendant's  answer  Is  that  tbe  note  sued  on  was  ex- 
ecuted, and  the  mortgage  consented,  to  secure  his  current,  nmning 
commercial  accounts  with  the  plaintiffs  fo;  advances  of  necessary 
plantation  supplies  made  and  to  be  made  to  hi  ii  in  tbe  course  of  the 
year  1887-88.  That  in  the  coarse  of  said  dealings  be  was  charged 
large  sums  in  the  way  of  usurious  interest  and  unlawful  charges  for 
commissions  on  cottonsnot  shipped  to  nor  sold  by  them.  That  by  the 
subsequent  execation  of  varloDS  other  notes  and  malting  sobseqaent 
payments,  any  poBsible  indebted  ness  that  might  have  been  evidenced 
by  the  note  sued  on  was  extingnished  by  novation,  and  conseqaently 
nothing  is  dae  thereon  to  plalntifTs;  and  be  avers  that  these  facts 
are  disclosed  on  the  face  of  the  plaintiffs'  accoants  current,  which 
were  duly  rendered  to  bim.  He  conclndes  his  answer  witli  the 
prayer  "that  the  note  sued  on  be  declared  novated  and  extingaished, 
and  utterly  without  consideration;  and  that  the  mortgage  bywliich 
it  was  originally  secured  be  declared  discharged  and  abrogated  by 
the  extingnishment  of  tbe  said  note." 

The  children  and  heirs  of  Mrs.  Martha  A.  Cooper,  deceased  wife 
of  A.  B.  Cooper,  intervene  and  allege  that  their  mother  died  on  the 
9th  of  December,  1888,  leaving  them  as  her  survivors,  and  a  consid- 
erable amount  of  real  and  personal  property. 

That  her  snrviving  husband,  their  father,  did  not  quality  ss 
adminEstrator  of  her  succession,  nor  as  tutor  of  the  then  minor  chil- 
dren, issue  of  bis  marriage  with  their  mother. 
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That  be  continned  in  posaoBslQi)  of  the  community  property,  wbicli 
coasisted  of  a  plantation,  stock  and  Implements,  'and  controlled, 
caltivated  and  enjoyed  same  Dp  to  and  faclnding  May  2,  1893,  whan 
h«  recogoised  "  tbelr  ownership  o(  one-halt  of  said  property  and 
traneferred  hU  half  thereof  to  (them)  in  gattefacHon  and  aetUernent 
of  the  amount  due  their,  mother  by  the  community  between  her  and 
Uieir  father,  on  acconnb  of  (her)  paraphernal  claims;  all  of  which 
is  set  forth  in  the  deed  from  A.  B.  Oooper  to  petitioners,  dated  May 
a,  laflS,  and  of  record,"  etc.     (Oar  italics.) 

They  aver  farther  that,  "  at  the  time  of  their  mother's  death,  her 
said  husband  owed  her  largely  on  account  of  money  received  by  him 
from  sale  and  rent  of  her  separate  property,  and  Tor  moneys  received 
bj  him  from  the  estate  of  John  Prewitt,  the  father  of  said  Martha 

A.  Oooper.     That  taid  claims  were  due  by  the  community,  and  that  A. 

B.  Cooper  had  no  ovmerahip  or  interest  in  the  community  property 
ientU  he  had  Milled  the  debt»  of  the  eommunity. 

"  That  petitioners  being,  by  virtue  of  their  heirship,  creditors  of  the 
oommunity,  are  entitled  to  be  paid  out  of  eaid  A,  B.  Cooper^t  estate, 
and  part  of  the  community,  in  preference  to  debts  contraeI«d  by  him 
subsequent  to  the  death  of  his  wife. 

"That,  if  her  snccesaion  bad  been  (administered),  he  co aid  not 
have  created  debts  to  bind  said  property,  or  any  pari  thereof,  nntH 
the  sacceasion  bad  been  settled  and  closed;  and  that  he  had  no 
greater  power  or  right  to  bind  said  property  without  administering 
■aid  snccession. 

"That  their  claims  against  A.  B.  Cooper,  as  above  set  forth, 
amonnted  to  four  thousand  six  hundred  dollars,  in  settlement  and 
diecbargo  of  which  he  sold  his  interest  in  the  above  described  plan- 
tation to  (them)." 

That  the  mortgage  plaintiRs  seek  to  enforce  was  previously  exe- 
cated  on  the  2d  of  April,  1887,  and  the  object  of  their  intervention 
1b  to  resist  and  oppose  the  enforcement  thereof  ou  the  following 
grounds,  viz. : 

"1.  The  mortgage  of  petitioner's  half  interest  in  said  plantation, 
inherited  from  their  mother  by  her  surviving  husband,  was  and  Is 
an  absolnte  nullity,  because  said  interest  never  belooged  to  A.  B. 
Oooper,  and  could  not  be  disposed  of  by  him  after  the  dissolution  of 
the  community. 

"2.  The  mortgage  as  to  the  other  half  interest  is  null  and  void 
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becanee  It  waa  made  on  property  belon^Dg  to  the  toarltal  partoer- 
Bbip,  before  said  partnership  was  settled  between  the  nirvivii^ 
apoase  and  the  heira  of  the  deceased  sponae — which  settlement, 
wheD  made,  showed  that  A.  B.  Cooper  owed  his  deceased  wife  more 
than  the  valoe  of  hia  interest  in  the  commnnity. 

"  S.  That  after  the  execotion  of  the  note  sued  on,  the  defendanl 
delivered  more  than  oDoogta  cotton  to  plalnlitfa  to  have  paid  the  same, 
bj  legal  imputation  of  payments. 

"  4.  That  the  note  was  novated  by  new  notes,  which  plaintiffa  atill 
hold,  and  tbe  mortgage  exttngnlshed  thereby." 

Their  prayer  conforms  to  their  allegations. 

Plaiatifts  amended  their  petition  so  as  to  demand  the  payment  of 
coansel  fees. 

They  also  moved  to  stribe  from  defendant's  answer  ali  the  aver- 
ments as  to  payment  and  novation,  becaose  endorsements  on  tbe 
note  evidenced  its  extension ;  and  farther,  becanse  tbe  defendant 
had  executed  varions  written  waivers  and  acknowledgments.  Wb 
are  of  opinion  that  tbe  lower  Judge  very  properly  declined  this  ap- 
plication, OS  these  are  matters  appert^ning  to  the  merits  ot  the 

Tbey  then  excepted  to  the  Intervention  on  tbe  gronnd  that  the 
maker  and  mortgagor  can  not  Impeach  his  own  act,  and  that  inter* 
venors  are  bonnd  by  the  acts  of  their  father,  and  are  estopped  from 
attacking  or  impeachiog  the  act  of  mortgage.  Further,  that  plain* 
tiffs  accepted  the  mortgage  on  tbe  faith  of  the  defendant's  recorded 
title,  and  the  certificate  of  the  clerk  that  there  existed  no  prior 
mortgage  upon  it,  without  any  notice  whatever,  either  on  the 
aeeesetnent  rolls,  or  otherwise,  that  Ure.  M.  A.  Cooper,  or  the  IntAr- 
venors,  claimed  to  have  any  title  or  privilege  whatever  to  tbe  re- 
corded title  ot  A.  B.  Cooper.  That  plaintiffs  had  no  knowledge  ot 
the  death  of  Mrs.  M.  A.  Cooper  at  the  time  of  the  ezecation  of  said 
mortgage,  and  there  being  nothing  ot  record  to  show  that  she  had 
any  legal  or  tacit  mortgage,  and  there  being  no  administration  and 
DO  tutor  appointed  for  her  minor  children,  or  legal  mortgage  re- 
corded for  them,  they  consequently  believed  and  accepted  said 
mortgage  on  the  belief  that  A.  B,  Cooper  was  the  sole  and  onij  oamer 
ot  the  property  mortgaged.  And  they  aver  that  they  can  not  be 
affected  by  any  pretended  sale,  or  other  proceedings  between  tbe 
mortgagor  and  intervenors,  made  witb  the  intention  ot  defrauding 
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theoi,  and  to  which  they  were  not  parties,  and  ot  which  they  were 
ignorant.  And  for  all  the  foregoing  i-easona  the  interrenora  are 
estopped  from  disputing  the  validity  of  said  note  and  mortgage. 

These  exceptions  were  taken  ap  for  trial  and  some  evidence 
introduced,  whereupon  the  conrt  referred  same  to  the  merits  ex 
proprio  molu,  and  the  plaintiff's  counsel  retained  a  bill  ol  exceptiona 
to  its  so  doing. 

Under  the  circumstances  thia  was  a  proper  ruling. 

The  judge  required  evidence  on  which  to  base  a  ruling  ou  the  ex- 
ception, and  Buch  evidence  trenched  upon  the  merits. 

The  answer' of  plalntiCFa  to  the  petition  of  intervention  la  of  like 
character  as  the  foregoing  exceptiona,  coupled  with  the  additional 
allegation  that  not  only  was  there  no  administration  of  the  estate  ot 
intervenor's  mother,  but  there  was  no  property  to  administer  and  no 
claim  ou  behalf  of  the  deceased  to  the  property  mortgaged.  That 
the  defendant,  "A.  B.  Cooper,  had  been  in  control  and  posaeesionof 
said  property  from  1871  until  the  present  time,  according  to  the 
asseasment  rolls  and  the  notarial  books  ot  the  parish  wherein  same 
is  aitaated.  That  the  pretended  sale  referred  to  in  iutervenor'  peti- 
tion as  of  Mar  2,  1893,  ot  said  property  mortgaged  from  their  father  to 
them  is  a  fraudulent  simnlation,  made  with  the  intention  ot  de- 
frauding plaintiffs  of  their  Just  rights  of  mortgage  '  *  *  as  A.  B. 
Cooper  was,  at  the  time,  and  is  now  insolvent,  to  the  knowledge  of 
the  intervenor,  and  that  they  knew  of  no  other  property  out  of 
which  they  could  make  their  debt.  '  ■  •  That  said  sale  was  made 
totally  witbont  consideration,  as  defendant  herein  did  not  owe  in- 
tervenors  a  cent;  and  if  intervenors  ever  bad  any  property  (which 
is  specially  denied)  it  has  been  consumed  or  appropriated  to  their 
bills  for  board,  tuition,  doctor's  hilla  and  clothing  since  the  date  ot 
their  mother's  death,  which  expenses  of  raising  and  educating  said 
children  (five  in  number)  since  1883  fully  amount  to  ten  thousand 
dollars;  most  ot  which  expenses  were  home  by  plantiSa  since  1885, 
aa  will  be  shown  by  the  acconnts  current  of  plaiutiSa  with  A.  B. 
Cooper,  running  from  1885  to  the  present  date,  of  which  money  and 
goods  shown  by  said  accounts  at  least  three  thousand  dollars  were 
received  by  the  intervenora;  and  though  aome  of  them  may  have 
beea  minors,  said  money  and  necessary  supplies  were  used  by  them 
and  inured  to  their  special  benefit  in  defraying  the  expenaea  of  their 
94 
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support  and  education,  and  tbey  are  bound  to  plaiatilTs  to  tb« 
extent  that  they,  said  interveaora,  have  been  benefited,"  etc. 

That  Mrs.  M.  A.  Cooper  never  had  any  paraphernal  property,  or 
paraphernal  claim,  whatever,  against  her  hneband,  and  if  she  had, 
came  was  ander  the  control  and  administration  ot  her  brsband,  A. 
B.  Cooper,  and  the  rents  and  revenues  thereof  belonged  to  the  com- 
mnnity  before  her  death,  and  were  appropriated  to  the  payment  of 
community  debts,  and  not  to  the  indivldnal  debts  of  A.  B.  Cooper. 

These  copions  extraots  from  the  pleadings  evidence  the  earneat- 
ness  and  zeal  with  which  this  litigation  has  been  prosecntedon  either 
side,  and  bring  out  all  the  salient  features  ot  the  respective  contro- 
versies of  the  different  patties. 

Upon  an  (examination  of  the  pleadings  and  evidence  the  lower 
Jndge  gave  a  judgment  in  favor  of  the  plaintiffs  for  the  amoniitof 
the  note  sued  on,  but  restricted  their  mortgage  to  one  undivided 
one-half  interest  in  the  property  mortgaged  to  tbem  by  the  defend- 
ant, and  recognized  the  title  of  the  intervenors  to  the  other  half  in- 
terest free  of  the  plaintiffa'  mortgage. 

From  that  judgment  both  the  defendant  and  Intervenora  have  ap- 
pealed; and.  In  this  court,  plaintiffs  and  appellees  have  answered  the 
appeal  and  prayed  that  the  decree  of  the  lower  court  be  so  amended 
as  to  award  them  judgment  against  the  intervenors,  in  lolido  with 
defendant,  to  the  sum  of  one  thousand  nine  hundred  and  eighty  dol- 
lars, and  to  recognize  and  enforce  their  mortgage  against  the  icholt 
of  the  property  mortgaged. 

From  a  consideration  ot  the  pleadings,  in  connection  with  the  de- 
cree rendered,  it  is  evident  that  the  judge  a  quo  regarded  the  pWu- 
tiiTs'  exceptions  and  pleas  of  estoppel.  In  respect  to  intervenors,  not 
well  taken — notwithstanding  no  mention  is  made  of  them — and  tba* 
felt  Batlsfled  of  the  previoug  existence  of  a  legal  or  matrimonial  com- 
munity between  the  defendant,  A,  B.  Cooper,  and  Martha  A.  Cooper, 
mother  of  the  intervenors,  which  terminated  at  the  death  of  the  Ut- 
ter, and  vested  a  title  to  the  aaaets  thereof  in  equal  joint  owneisbip 
in  the  survivor,  the  defendant,  and  the  intervenors,  in  equal  por- 
tions, as  the  legal  heirs  of  the  deceased. 

But  the  judge  a  quo  failed  to  express  any  opinion  on  the  other 
questions  in  the  case ;  though  hie  decree  results  in  tbe  rejection  of 
the  contention  of  the  defendant  in  (olo,  as  well  oa.tbose  of  the  inter- 
venors in  all  other  respects. 
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It  Is,  however,  evident  to  oar  mindB  that,  in  so  far  as  the  decree 
or  the  lower  coart  recognizes  tbe  title  ol  tbe  intervenote  to  one  an- 
dlTided  half  of  the  property.  It  is  clearly  correct  and  supported  by 
the  evidonce ;  and,  ^uuod  their  half  interest,  the  plaintiffs'  exceptiona 
were  altogether  unavailing.  For  tbe  law  ie  that,  B.i  tbe  death  of  one 
pi  the  memheraof  thocommnnity,  the  title  to  commnnity  assets  vests 
in  the  survivor  and  the  legal  heirs  of  tbe  deceased,  in  full,  joint 
ownership — subject  to  a  qQaliflcation  that  will  be  subsequently 
noticed.  Applying  that  rule  of  property  to  the  facts  of  this  case, 
and  it  at  once  becomes  evident  that  the  half  interest  of  the  inter- 
veners as  the  legal  heirs  of  Mrs.  Martha  A.  Cooper,  deceased,  did 
not  pass  under  the  plaintiffs'  mortgage;  and  such  Is  the  legal  aspect 
of  the  case,  irrespective  of  the  fact  that  nothing  was  exhibited  on 
the  face  of  the  conveyance  records  or  on  the  assessment  rolls  to  the 
contrary;  however  potent  the  effect  of  same  may  have  been  as  to 
the  defendant.  But  in  the  aspect  of  the  case  in  which  it  is  at  pres- 
ent considered,  the  title  of  the  intervenors  rests  exclusively  upon 
their  inheritance  from  their  mother,  as  the  deceased  member  of  the 
community,  which  had  no  relations  with  tbe  plaintiffs,  aud  whoso 
debt  against  the  defendant  was  not  contracted  until  long  subsequent 
to  ita  dissolution.  And  the  indebtedness  of  tbe  defendant  having 
been  created  tinee  the  dissolution  of  the  community,  It  could  not  in 
any  way  affect  tbe  title  which  bad  vested  in  the  intervenors,  unlesa 
they  had  done  some  act  which  operated  au  Inducement  to  the  plain- 
tiffs to  alter  their  previous  positioa  and  accept  the  defendant's  mort- 
gage. 

Sach,  however,  is  neither  the  claim  nor  the  tendency  of  the  plain- 
tiffa'  averments,  nor  the  proof. 

Bat  a  more  serious  and  interesting  aspect  of  the  case  is  addressed 
to  oar  consideration  in  the  averments  of  the  intervenors,  which  are 
to  tbe  effect  that  at  the  time  of  their  mother's  death,  in  December, 
1883,  their  father,  tbe  defendant,  was  largely  indebted  to  her  on  ac- 
coant  of  moneys  received  and  properties  converted  to  his  use  and 
that  of  the  community,  all  of  which  was  that  of  their  mother's  sepa- 
rate paraphernal  estate,  and  that  said  indebtedness  was  due  by  the 
community  to  them  as  the  legal  heirs  of  the  deceased,  they  becoming, 
by  virtue  of  their  inheritance  from  their  mother,  the  creditors  of  the 
community  in  her  place  and  stead.  And  they  are  further  to  the 
effect  that  the  defendant,  A.  B.  Cooper,  possessed,  as  the  surviving 
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member  o(  the  coromnnlty,  "  no  ownerBhip  or  liit«reat  in  the  com- 
munity property  nntil  be  bad  settled  the  debts  of  the  community; " 
and  that  "they,  as  creditors  ol  the  community,  are  entitled  to  be 
paid  oot  of  said  A.  B.  Cooper's  estate,  and  put  of  tbe  coromuniiy, 
in  preference  to  debts  contracted  by  him  aobseqnent  to  the  death  ol 
his  wife." 

The  interrenors  take  the  initiative,  and  Jadlcially  admit  that 
there  was  never  an  administration  npon  the  estate  of  their  deceased 
mother,  and  aver  that  no  tutor  was  ever  appointed  or  qnalitled— 
natural  or  dative — to  represent  them,  they  being  minors  at  the  time 
of  their  mother's  death ;  and  they  farther  aver  that  had  there  been 
an  administration  ot  their  mother's  estate,  their  father  would  have 
been  powerless  to  contract  debts  to  bind  her  estate  or  the  property 
of  the  dissolved  community,  or  any  part  thereof,  nntil  the  snccesuon 
of  the  deceased,  and  the  community  bad  been  flnally  woand  up,  and 
that  he  had  no  greater  power  or  right  to  bind  said  property  in  the 
absence  of  an  administration.  They  further  aver  that  the  mortgage 
which  the  defendant  executed  upon  bis  one  undivided  one-halt  in- 
terest in  the  community  property  was  and  "  is  null  and  void  because 
it  was  made  on  property  of  the  marital  (community)  or  partnenhip 
before  (same)  was  settled  between  the  anrvlving  spouse  and  (them- 
aelvea)  as  the  heirs  of  the  deceased  spouse,  which  settlement,  when 
made  (disclosed)  that  A.  B.  Cooper  owed  bis  deceased  wife  more 
than  the  value  ot  his  interest  in  the  commanity." 

Two  propositions  are  tims  demonstrated,  (1)  that  the  intervenors 
recognized  the  existence  of  the  plaintlffd'  mortgage  on  the  defend- 
ant's half  interest  in  the  property,  as  an  asset  ot  the  commanity, 
anterior  to  the  date  of  their  alleged  settlement  wich  their  father,  the 
defendant,  through  the  instrumentality  of  the  dation  enpaiem«Mf  to 
them  of  the  property  mortgaged ;  (2)  that  their  mother's  parapher- 
nal claim  of  four  thousand  six  hundred  dollars  against  her  hosband, 
the  defendant,  was  not  recorded  daring  her  lifetime,  nor  aft«r  her 
death,  prior  to  the  date  of  the  registry  of  the  plaintiffs'  specird  mort- 
gage— thus  eliminating  the  question  of  the  rank  of  legal  and  con- 
ventional mortgages. 

These  two  propositions  being  conceded,  the  question  of  law  U 
squarely  presented  on  the  intervention  and  answer,  as  to  the  en- 
forceability vel  nmi  of  the  plaintiffs'  mortgage  against  the  defendant'* 
share  in   the  community  property,  before  commanity  debts  have 
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been  liqaidated  and  Bettled — said  commnnity  debts  being  ansecnred 
bjr  mortgage  o(  any  kind. 

This  coart  has  decided  anlformly,  and  in  varied  forms  of  ezpres- 
sion,  (1)  that  at  the  diasolntion  of  the  matrimonial  commnnity  by 
tlie  death  of  either  apouae  the  property  acquired  by  the  community 
vests  in  tbe  surviving  eponse  and  the  tieirB  of  tbe  deceased  in  joint 
ownership;  (2)  that  if  the  community  have  creditors  tiiey  can  have 
it  liquidated,  or  pursue  the  enrvivor  and  heirs  who  have  accepted 
it,  ''  and  subject  tbe  property  to  tbe  satisfaction  of  their  debts  by 
divesting  the  title  thus  acquired;  "  (3)  that  If  the  community  haa  no 
creditors,  the  title  which  the  survivor  and  the  beirs  have  acquired 
becomes  abaolate  and  indefeasible.  Vide  Dickson  vs.  Dickson,  36 
An.  453,  and  authorities  cited. 

As  interpreting  the  defeasibility  of  the  title  of  the  survivor  of  tbe 
community  and  the  heirs  of  tbe  deceased  partner,  the  following  terse 
expressions  of  opinion  may  be  quoted,  viz. : 

"  According  to  out  nnderstanding  of  tbe  .Code  the  distinct  interest 
of  tbe  parties  attaches  at  the  dissolution  of  the  marriage,  subject, 
however,  to  tbe  right  of  tbe  wife  or  her  heirs  to  renounce,  and 
thereby  exonerate  themselves  from  the  payment  of  community 
debts.  His  (the  husband's)  authority  as  master  ot  tbe  community 
ceaees  on  the  dissolution  of  the  marriage.  Tbe  right  of  the  heirs  of 
tbe  deceased  party  then  attaches  to  have  a  partition  ot  the  effects, 
gubject  to  the  payment  of  debt*."  German  vs.  Gay,  9  La.  332.  (Our 
italics). 

"  After  the  death  ot  one  ot  tbe  spouses,  the  community,  in  a  legal 
sense  ot  the  word,  is  terminated.  Each  party  Is  seized  of  one  un- 
divided halt  of  tbe  property,  subject  to  the  payment  of  debts."  Hart 
vs.  Foley,  1  B.  881. 

Tbe  heirs  ot  tbe  deceased  become  seized  of  the  property  of  their 
ancestor  at  the  moment  of  bis  death.  Tbe  surviving  widow  is  seized 
of  one-half  of  tbe  community  property,  and  the  heirs  of  tbe  other. 
The  title  veiled  eontinuea  in  them,  subject  to  be  dive»ted  at  arty  time  by 
the  creditora,  or  the  admini»trator  for  them.  (Our  italics.)  Ware  vs. 
Jones,  19  An.  428. 

The  community  of  acquets  and  gains  is  dissolved  by  the  death  of 
the  wife.  The  respective  interests  o(  the  snrvHlng  husband  and  ot 
tbe  (heirs)  of  tbe  deceased  wife  attach  at  the  moment  of  the  digiotu- 
tion  to  the  property  ot  the  community  Bubjed  to  the  payment  of  com- 
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manity  debt*.  Togwell  vs.  Tag:well,  32  An.  848;  Bartoli  tb.  Hufen- 
wwd,  8fl  An.  4i: ;  Heirs  o1  Morphy  vb.  Jury  &  QilliB,  39  An.  785. 

Ab  we  Baid  In  a  recent  case  that  "  tbe  theory  of  onr  law  ie  that  a 
community  of  acqaets  and  Kalns  has,  after  the  deceaae  of  one  of  iu 
tnemberB,  only  a  jtcttti'oua  existence,  for  tbe  pnrpoee  of  liqnid&tioa  am) 
settlement  of  commanity  debts;  "  and  that  in  the  absence  of  com- 
munity debts  the  respective  ioterestB  of  the  survivor  and  beire  "»i- 
tached  to  tbe  commnnlty  at  once  and  irrevocably,  and  thereafter  it 
continued  to  be  property  held  in  joint  ownership,"  etc.  Sacceswon 
of  Dumestre,  42  An.  41L. 

The  foregoing  decisions  express  a  eongen»ua  of  opinion  by  tbis 
court  that  is  absolutely  authoritative,  to  the  effect  that  the  title  or 
the  survivor,  and  the  heirs  of  the  deceased  member  of  a  diuolrrd 
matrimonial  community,  is  vested  in  them  fully  only  in  case  there 
are  no  community  debts  remaining  unpaid;  but,  in  case  there  re- 
main commnnlty  debts  nnsatisQed,  the  community  possessea  a  Jlcfi- 
lioug  existence,  after  the  death  of  one  of  Its  members,  for  the  par- 
pose  of  liquidation  and  settlement  of  such  community  debts;  and 
thie,  notwithstanding  the  anrvivlng  husband'a  authority,  as  laasui 
of  the  community,  ceases  on  the  disaolntion  of  the  marriage. 

This  being  the  condition  and  »lata»  of  tbe  title  of  a  snrvivin^  bus- 
band  and  partner  of  a  community  that,  has  been  dissolved  by  the 
death  of  his  wife,  it  seems  to  be  a  clear  proposition  that  tbe  defend- 
ant, occupying  tLe  relation  of  debtor  of  hia  wife,  and  she  at  the 
same  time  being  a  creditor  of  the  community,  could  not  mortgajce  a 
greater  interest  or  better  title  than  he  possessed  in  the  real  estate  of 
the  community. 

We  find  In  the  opinion  of  this  court  in  Dickson  vs.  Dickson,  cited 
supra,  the  following  statement,  which  is  worthy  of  obaervatioo, 
to -wit; 

<■  In  either  case — that  is  to  say,  whether  there  are  debts  of  tbe 
commanity  or  not — the  widow  and  heirs  can  mortgage  their  inter- 
ests in  sncb  property,  it  it  be  real  estate,  and  the  creditor  acquiring 
such  property  is  entitled,  in  case  of  non-payment,  to  have  It  seised 
and  sold  to  satisfy  his  claim,  subject  to  be  expropriated  and  cot- 
ranked  by  creditors  only  of  the  commanity  and  of  the  deceased 
epoQse,  and  wltose  mortgage  was  recorded  anterior  to  his  own,  however, 
to  be  paid  out  of  ancceesion  property." 

It  would  seem  to  place  a  restriction  upon  the  claims  of  commanity 
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creditors,  as  recognized  in  other  decisiona,  by  postponing  tlie  rights 
of  one  holding  a  special  mortgage  on  the  interest  of  the  snrviving 
member  of  a  dUaolved  community,  to  the  payment  o/ sucA  communtfjf 
debts  a»  may  be  secured  by  a  ■mortgage  duly  recorded  anterior  thereto, 
and  DO  others. 

In  onr  opinicn  that  is  an  improper  restriction  on  the  rights  of 
commanity  creditors,  and  its  maintenance  would  enable  the  anrvlv- 
ing  member  of  a  commnnity  to  defeat  the  collection  of  community 
debts  out  ot  his  share  altogether  by  contracting  debts  after  the 
death  of  the  deceased  member  and  securing  same  by  mortgnge  on 
bis  share. 

Sorely  snch  was  not  the  intention  of  the  law,  and  Is  not  the  sense 
of  onr  jurisprudence  on  the  subject. 

In  the  case  of  Dickson  vs.  Dickson,  37  An.  915,  this  court  ex- 
pressed it  as  their  appreciation  of  tne  sense  of  all  the  decisions  on 
the  sabject,  "  that  a  widow  in  community  can  not,  whilst  the  succes- 
sion is  under  administration  and  before  its  debts  are  paid,  execute  a 
vplid  mortgage  on  any  specific  property  of  the  euccessioa  to  the 
prejudice  of  creditors  af  the  succession,"  and  then  say:  ''Whilst 
therefore,  a  mortgage  given  by  the  widow  in  community  during  her 
administration  of  her  deceased  husband's  succession  is  not  null,  yet 
at  the  samo  time  it  can  have  no  effect  beyond  her  actual  interest  in 
the  property,  determinable  upon  a  settlement  of  ihe  community. 

"  It  Is  true  that  the  widow's  interest  in  the  commnnity  vests  upon 
the  death  of  the  husband,  but  subject  to  the  payment  of  the  community 
debts,  and,  therefore,  not  to  be  ascertained  till  a  final  settlement.  It 
would  thence  follow  that  where  a  mortgage  is  given  to  a  certain 
number  of  heirs  to  secure  a  liability  which  the  administration  is 
ander  alike  to  all  the  heirs,  resulting  from  her  acts  hb  administratrix, 
the  giving  of  a  mortgage  could  not  confer  a  preference  on  Ike  mortgagee 
over  the  other  heira.     •      •      • 

"  To  this  extent  aad  limit  the  mortgage  may  seem  to  strip  it  of  all 
etTect  and  virtually  pronounce  it  a  nullity." 

By  parity  ot  reasoning  this  argument  would  seem  to  apply,  with 
equal  force,  to  a  special  mortgage  executed  by  the  surviving  husband 
on  his  share  of  the  commnnity  prior  to  its  liquidation  and  the  settle- 
ment of  community  debts;  and  to  give  to  a  special  mortg^e  con- 
sented by  &  surviving  husband  on  his  share  In  the  community  prop< 
perty  preference  over  the  debts  of  the  commnnity  that  are  unsecured 
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woaM  be  to  deteat  the  object  o(  tbe  law  aod  make  a  defeaaible  titie 
indefeasible. 

In  St.  Charles  Street  Ri^lroad  Companj  vs.  Fatrex  (46  An.  1022) 
we  dealt  with  a  aimliar  qneetloo,  appertaining  to  cbmmanity  property 
which  bad  been  partitioned  between  the  widow  and  faeira,  aad 
againet  which  a  }adiotal  mortgagee  sought  to  enforce  his  right — tlie 
property  having  passed  into  tbe  separate  ownerabip  or  the  partiee. 

The  question  proponnded  was;  Did  the  creditors'  jnjicial  mort- 
gage against  one-third  interest  in  the  commnnity  property  precpde 
all  claims  In  rank  and  subject  tbe  property  to  the  payment  of  tbe 
claim  of  the  mortgagee  "without  regard  to  any  pre-existing  in- 
debtednesB"  of  the  anrviTlng  widow  to  the  defendant,  and  npon 
due  consideration  thereof  the  court  said: 

"If  there  was  an  amount  due  by  Mrs.  J.  B.  Schiller  it  wu 
an  amount  for  which  her  lotereet  la  tbe  estate  of  her  daughter  wu 
accountable.  Tbe  two  claims,  that  of  the  saccesalon  as  a  creditor, 
and  that  of  Mrs.  Schiller  as  a  forced  heir  of  her  daughter,  wore  anb- 
ject  to  adjustment  and  settlement  in  the  process  of  settlement  in  ths 
latter' s  succession. 

"The  mortgage  of  plaintiff  could  only  be  applied  to  tbe  reautuwa 
of  the  settlement." 

That  proposition  being  true  in  a  case  where  a  daQnitive  settlement 
had  been  made,  for  a  stronger  reason  must  it  be  trae  in  tbe  inatant 
case,  where  no  settlement  had  been  madeat-all,  and  tbe  mortgagor' a 
indebtedness  contracted  subsequent  to  the  diseolution  ol  tbe  com- 
munity. 

Such  was  the  exact  situation  of  affairs  presented  in  the  recent  case  of 
Rawlins  vs.  Giddens,  46  An.  1136,  in  which  it  was  "  decreed  that  the 
rights  of  piaiutiff  under  the  mortgage  claimed  by  him  herein  be  re- 
stricted to  tbe  interest  of  D.  M.  Qiddens  in  tbe  community  I>etween 
himself  and  his  deceased  wife,  Mary  J.  Armistead,  to  be  ascertained 
in  proper  proceedings;"  no  judicial  settlement  of  that  community 
having  been  made,  and  plaiutilTs'  mortgage  having  been  consented 
sabsequent  to  the  death  of  the  wife. 

It  is  of  no  consequence  that  there  bad  been  no  administrstioD  of 
tbe  estate  of  Mrs.  M.  A.  Cooper,  and  that  no  tutor  had  been 
appointed  to  represent  the  mlaors.  That  their  rights  had  remained, 
in  a  certain  sense,  inchoate  can  not  have  the  effect  of  defeating  tbe 
just  claims  of  the  intetvenors,  as  creditors  of  the  unliquidated  com- 
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munlty,  or  of  estopping  tbom  from  the  &BsertioQ  of  their  demands; 
nor  does  the  fact  that  the  property  mortgaged  bad  not  been  listed 
for  taxation  BS  that  of  the  commaDlty  divest  the  rights  oF  tbe  In- 
tervenors  as  commoDity  creditors,  or  operate  as  a  fraad  on  tbe 
rights  of  plaintiffs  as  mortgagees.  For  bad  tbey  taken  timely  and 
proper  precaation  to  scrotinize  defendant's  title,  and  to  Interrogate 
the  defendant  with  reference  to  the  rights  of  his  deceased  wife's 
children,  tbe  difficulty  might  have  been  obviated  by  a  proper  renun- 
ciation, or  their  interests  protected  by  a  declination  of  the  mortgage 
altogether. 

Oar  conclnsion  is,  that  the  plaiotitTs'  mortgi^e  is  perfectly  good 
and  valid  in  respect  to  tbe  defendant,  but  that  it  can  only  be 
enforced  against  the  residuum  of  defendant's  share  in  the  commn- 
□Ity  after  the  same  has  been  liquidated  and  settled  by  the  payment 
of  the  amount  ascertained  to  be  due  the  intervenore  as  the  heirs  of 
Mrs.  M.  A.  Cooper,  deceased. 

That  while  we  are  satisQed  from  the  record  that  tbe  deceased  was 
the  owner  ot  considerable  teparate  property,  of  which  she  had 
tbe  administration  and  enjoyment,  and  that  the  defendant  became 
largely  Indebted  to  her  tor  paraphernal  funds  received  and  uaed ; 
that  during  the  existence  ot  the  comntuntf^,  there  was  accumulated 
considerable  property  which  remained  in  indivision  sut>seqnent  to  it« 
dissolution  by  the  death  of  the  wife,  which  was  primarily  liable  for 
the  pay.'usut  of  the  debt  due  the  deceased;  yet,  iaasmuch  as  there 
has  been  no  liquidation  and  settlement  of  the  community,  we  are  of 
opinion  that  all  parties  should  be  relegated  to  this  settlement  and 
(all  adjustment  tor  tbe  ascertainment  ot  their  rights,  respectively, 
aB  we  did  in  tbe  case  ot  Pior  vs.  Oiddens,  46  An.  1400,  and  that  of 
Bawlins  vs.  Oiddens,  46  An.  1136. 

But  this  decree  is  not  intended  to  disturb,  or  in  any  manner  affect 
the  rights  ot  the  plaintiffs  under  the  act  of  mortgage  in  respect  to 
the  Tegiduum  of  the  defendant's  share  ot  its  assets  after  commnnity 
debts  are  paid;  nor  to  affect  the  righls  ot  interveners  under  the 
tiatioa  en  paiement,  subordinated  as  It  is  to  the  mortgage,  in  respect 
Co  the  aforesaid  restduum — same  having  been  accepted  in  good  faith, 
on  the  part  of  the  intervenors,  for  a  perfectly  valid  and  apparently 
adequate  consideration. 

And,  as  the  case  is  to  be  remanded,  it  Is  well  to  state,  tor  the  pnr- 
pose  ot  simplifying  the  issues  for  the  court  a  qua,  that  from  the  evi- 
dence we  are  satisfied  ot  the  following  tacts,  viz. : 
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1.  Tliat  the  note  sued  on  was  never  intended  or  nsed  forany  otber 
purpose  than  as  a  collateral  secnrity  for  the  defendant's  carrent 
oommerclal  acconnt;  and  that  it  was  from  time  to  time  renewed  in 
writing,  and  extended,  so  as  to  prevent  same  from  running  to  pre- 
scription. 

2.  That  on  the  face  of  the  plaintiffs'  acconnt  the  apparent  balance 
against  the  defendsiit  is  greater  than  the  amount  ot  the  collateral 
aecnrity,  tboogh  no  demand  la  made  for  jadgmeot  thereon.  Chaffs 
TS.  Whitfield,  40  An.  681. 

3.  That  the  collateral  note  has  never  heen  novated  or  extingaished 
by  other  notes  of  the  defendant  snbseqnently  execnted  for  the  rea- 
son that  seme  were  annaally  executed  to  and  discounted  by  the 
plaintiffs  and  the  proceeds  thereof  placed  to  the  defendont's  credit; 
and,  in  the  usasl  conrse  of  their  dealings,  same  were  satisfied  by 
the  proceeds  of  the  sale  ot  the  defendant's  cropa  and  extinguished. 
Mix  vs.  His  Creditors,  39  An.  624. 

4.  That  while  it  may  be  true  that  the  plaintiffs  have  charged  the 
defendant  usurious  interest  and  commissions  on  cotton  neither  re- 
ceived nor  sold,  yet  plaintiffs  rendered  their  accounts  to  the  defend- 
Ant  re^inlarly,  and  same  were  by  the  defendant  acknowledged  in 
writing  to  be  just  and  correct,  and  that  the  effect  of  snid  written 
acknowledgments  and  waivers  is  to  require  of  the  defendant  ex- 
ceptionally strong  proof  of  error  in  making  same — much  stronger 
than  the  record  affords — hefore  he  can  be  relieved  from  their  effect. 

Considering  the  foregoing  established  facts,  there  are  only  the  fol- 
lowing questions  left  open  for  examination  and  decision  in  th« 
course  of  the  settlement  and  adjustment  that  is  to  be  made  of  the 
community  between  the  defendant  and  the  heirs  of  his  deceased  wife, 
guoad  the  claims  and  demands  ot  the  plaintiff  against  the  defendant, 
viz.: 

1.  The  amount  ot  the  indebtedneaa  of  the  community  to  the  in- 
tervenota,  and  others,  it  other  creditors  there  are. 

2.  The  value  ot  the  assets  ot  the  community  liable  for  the  pay- 
ment thereof. 

5.  The  jQstness  and  amount,  if  any,  of  the  claims  of  the  plainiiffa 
against  the  intervenors,  on  the  score  ot  benefits  received  by  them, 
daring  the  course  of  their  father's  negotiations  with  plaintiffs. 

4.  The  amount  ot  the  plaintiffs'  claim  against  the  defendant,  on 
open  account,  as  the  primary  obligation  ot  the  defendant,  and  the 
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amonnl;  of  the  residuum  of  his  share  of  the  community  assets  that  are 
applicable  to  their  payment. 

EntertainiDg  these  views,  it  becomes  necessary  to  reform  the 
]adgment  appealed  from. 

It  1b  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and  de- 
creed that  the  plaintiffs  have  and  recover  judgment  on  the  note  and 
mortgage  sued  on  only  as  collateral  secnrity  for  the  defendant's  cnr- 
rent,  Fanning  commercial  accoant,  and  with  the  reservation  that 
.same  is  limited  and  restricted,  in  Its  operation  and  effect,  to  the 
residuum  of  defendant's  interest  in  tlie  property  mortgaged,  after 
the  liquidation  and  payment  of  the  debts  of  the  dissolved  community 
between  the  defendant  and  the  deceased  mother  of  the  intervenors 
and  other  community  creditors;  and  not  to  be  enforced  at  all  until 
the  flnai  balance  of  the  defendant's  primary  indebtedness,  on  open 
account,  is  first  judicially  determined. 

It  is  farther  ordered  and  decreed  that  the  intervenors  be  recog' 
nised  and  decreed  the  owners  in  indivision  of  one  undivided  one- 
h&lt  of  the  property  mortgaged  and  other  community  assets,  subject 
to  the  payment  of  community  debts,  free  from  the  grasp  of  plain- 
titTs' special  mortgage;  and  tbat  as  heirs  of  their  deceased  mother, 
Mrs.  M.  A.  Oooper,  they  are  creditors  o(  the  defendant  and  of  the 
community  to  the  extent  he  is  ascertained  to  have  been  indebted  to 
the  deceased  at  tbe  time  of  her  death;  and,  as  such  creditors,  they 
are  entitled  to  he  paid  out  of  tbe  defendant's  half  interest  of  the 
community  assets  in  preference  to  the  plaintiffs  as  his  individual 
creditors. 

It  is  finally  ordered  that  this  cause  be  reinstated  and  remanded  for 
the  purpose  of  settlement  of  the  dissolved  community,  in  conformity 
to  law,  and  the  views  herein  expressed,  and  that  appellees  be  taxed 
vitb  all  costs  of  both  courts. 


No.  11,645. 
Pekdwand  Quhbel  &  Co.  vs.  J.  A.  Boyeb,  Sheriff,  et  al. 

Iacii«e  tbe  holder  of  a  negotiable  promUsor;  Dole,  In  piirBUance  ot  an  aRrce 
inent  between  tlie  tiiaker  and  tlie  asBlttnee,  makes  Btrunafer  tliereotby  writCei 
aiilgniuent  witbout  rvcourso,  Ibis  aBSliinniunt  must  be  iiiierpreCed  li;  the  pre 
cepti  of  tbe  CM!  Coilc.  and  not  by  Mioae  of  the  law  luercbant. 
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Guaibel  A  Co.  vs.  Sheriff  et  al. 

3.  It  In  place  of  this  [ortual  a««lj(niiiFnt  the  holilrr  had  plaued  bl*  aliuplefii- 
doraeiDetit  on  ttie  paper,  the  asslgnBes  coiilil,  in  all  llbrli hood,  have  ariJM 
Ihemaelvea  oF  the  bcneflt  d[  the  rule  that  one  who  aaalgOB  to  another  on*  o[  t 
aerlea  of  oonturreiit  niortifaRe  uotes  cnn  not  oomo  In  oompetition  vllb  Ute 
HlBlgnee,  Jf  the  securltf  he  InauRlclGtit  to  paj'  both, 

8.  The  ]kis»1  ettecC  ot  the  trunaactlon  under  conslderailon  la  a  pafmeot  by  Ihiid 
opponentH  wllli  aubrot^ation,  whluh  doea  not  give  the  aBBlgnees  any  rigblof 
prelereuoe  oTer  the  tuslKnor,  tor  the  halBDce  remalulag  due  taliD. 

APPEAL  from  the  Tenth  District  Court,  PRdsh  ot  Avoyolles. 
Coco,  J. 

Q.  H.  Couvilloti  tot  PlaiottSa,  Third  Opponente,  Appelleei. 


William  H.  Peterman  and  Ctegg  <t  Thorpe  (or  J.  A.  Boyer,  Dolend- 
ant,  Appellant. 

The  opinion  ot  the  court  was  delivered  by 

Watkins,  J.  This  suit  is  brought  by  way  of  third  opposition,  op- 
ponents, F.  Onmbel  &  Co.,  claiming  the  proeeeda  of  the  sale  of 
property  sold  under  and  by  virtue  of  the  executory  proceedings  ot 
J.  A.  Boyer  vs.  J.  V.  Morean,  in  the  foreclosure  o(  a  mortgage;  by 
reason  of  their  alleged  precedence  tn  ranfa  of  privilegeand  mortgage, 
resnltin;  Irom  an  asBignment  to  them  of  another  of  the  same  series 
of  mortgage  notes  by  J.  A.  Boyer,  the  seizing  creditor,  the  proceeds 
of  sale  being  insnfBcient  to  pay  both. 

To  this  third  opposition  the  seizing  creditor  replied  in  answer,  that 
opponents  never  purchased  the  note  in  question,  bat  paid  same,  and 
thereby  extinguished  the  mortgage  secoring  its  payment.  Hence 
the  sole  question  for  the  court  to  determine  is  whether  the  transac- 
tion between  the  parties  was  a  purehaie  or  payment  of  the  note 
opponents  found  their  claim  upon. 

This  suit  was  brought  before  this  court  last  year,  and  was  remanded 
for  the  purpose  of  permitting  the  introduction  of  certun  evidence 
that  had  been  rejected  by  the  court  a  qua,  and  thia  evidence  having 
been  admitted  on  a  second  trial,  it  isagidn  before  ns  for  final  decisioD. 
Anfe,  46  An.  762. 

It  appears  from  the  evidence  that  opponents  were  cotton  factors, 
doing  business  in  New  Orleans,  and  that  J.  V.  Moreau,  the  mortgagor, 
was  their  client,  and  had  an  open  mnuing  account  with  them  at  the 
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date  ot  the  transaction  in  queetlon.  That  in  December,  1381,  Moreau 
purchased  of  Boyer  a  plantation,  execntlng  a  series  of  several  notes 
for  the  poFchase  price,  secnrlng  same  by  special  mortgage.  It  is 
with  regard  to  one  of  these  notes  that  this  controversy  took  place. 

It  seems  tha''  Morean  requested  opponents  to  pay  Boyer  this  note 
on  presentation  by  him,  but  that  on  presentation  payment  was 
refused — first,  becaase  the  letter  to  that  effect  was  not  written  by 
Morean  personally;  and,  eecond,  that  they  did  not  wish  to  pay,  bnt 
vonld  purchase  the  note  if  Morean  requested  them  to  do  s?. 

On  account  ot  the  delay  incident  to  opponents  obtaining  acommu- 
nicatlon  from  Morean  on  the  snbject,  Boyer  left  the  note  in  the 
bftnde  of  Hernandez,  his  own  factor,  for  collection,  and  placed  a 
transfer  on  the  reverse  of  it — the  endorsement  being  couched  in  tho 
following  words,  viz.:  "  For  valne  received,  1  hereby  transfer  the 
within  note  to  Ferdinand  Gnmbel  &  Co.  with  all  of  the  rights  and 
interest  I  have  in  said  n^te,  without  recourse  against  me." 

When  Boyer  subsequently  met  Moreau,  he  informed  him  that 
-opponents  would  require  a  letter  from  him  (Moreau)  before  he  would 
"  pay  the  note,"  thus  evidencing  the  clear  and  evident  impression 
of  Boyer  t>  have  been  that  opponents  would  pay  the  note,  and  that 
faia  written  endorsement  was  inte  ded  to  facilitate  this  arrangement. 

It  appears  tons  to  be  of  little  co.isequence  what  was  the  character 
of  the  neg:tiations  between  opponents  and  Moreau,  for,  assuredly, 
they  were  powerless,  by  any  mere  convention  of  theirs,  to  perfect  the 
sale  of  the  note  from  Boyer  to  opponents.  To  accomplish  this  object, 
the  assent  of  Moreau,  the  debtor,  was  altogether  unnecessary  and 
nnavailing.  The  proof  shows  that,  at  the  time  of  this  transaction, 
Moreau  had  shipped  sufficient  cotton  to  the  opponents  to  cover  his 
debite  and  leave  a  small  balance  to  his  credit;  and  that  he  had 
additional  cottons  to  ship  them.  It  further  shows  that  at  the  end  of 
the  season  Moreau  had  a  cash  balance  to  his  credit  of  about  fifteen 
hundred  dollars,  not  taking  the  nofe  Into  consideration.  It  appoars 
from  the  evidence  that  after  third  opponents  filed  their  petition 
claiming  the  vthole  amount,  they,  on  their  own  motion,  placed  that 
amount  to  Moreau's  credit  on  the  note. 

Consequently,  at  the  time  of  the  correspondence  between  oppo- 
nents and  Morean,  it  was,  evidently,  a  qnesliou  of  donbt  as  to 
whether  there  would  be  a  sufficient  amount  to  the  latter's  credit  at 
the  end  of  the  cotton  season  to  liquidate  tha  note,  and  hence  the 


1  vaM 
■3  aS[ 


8UPREMB  COURT  OF  LOUISIANA. 


evident  hesitaacy  of  opponents  to  paj/  the  note  for  Morean,  and  tbns- 
place  themselves  in  a  eitaation  in  which  they  oiightsnetalD  a  loM,  aa 
payment  would  destroy  the  security  of  a  mortgage,  and  the  funds  in 
their  hands  be  inanflScient  to  meet  Moreau'e  account. 

It  thne  becomes  quite  clear  to  our  minds  all  that  third  opponents 
could  claim  is  that  the  legal  effect  of  this  transaction  was  a  payment. 
with  subrogation  to  all  the  rights  of  Boyer  t^aiost  Moreao.  But 
that  being  conceded,  the  written  endorsement  of  Boyer  on  the  note, 
when  read  in  the  light  of  thft  acts  of  the  partiea,  conid  not  be  given 
the  effect  o(  placing  the  opponent's  privileges  in  the  front  rank  and 
giving  sanie  preference  over  that  of  Boyer.  The  words  of  the  assign- 
ment, "without  recooree  t^ainat  me,"  would  be  rendered  meaning- 
less  otherwise. 

If,  in  place  of  the  formal  .transfer  without  recourse,  Boyer  bad 
placed  his  simple  signature  on  the  note,  opponents  conld  have  in  ail 
likelihood  availed  themselves  of  the  benefit  of  the  rule  of  the  com- 
mercial law  to  the  effect  that  one  who  assigns  to  another  one  of  a 
series  of  concurrent  mortgage  notes  can  not  come  in  competitioa 
with  the  assignee  if  the  security  be  insnfflcient  to  pay  both. 

Oar  Civil  Code  establishes  a  contrary  rule  as  governing  a  case  of 
this  kind.  It  declares  that  such  payment  with  subrogation  "can  not 
injare  the  creditor,  since,  if  be  baa  been  paid  but  in  part,  he  may  ex- 
ercise his  right  for  what  remains  due,  in  preference  to  him  tor  wtiom. 
he  has  received  only  a  partial  payment."     Revised  Civil  Code,2l62. 

In  the  lower  court  there  was  judgment  in  favor  of  the  plaintiff,  de- 
creeing him  entitled  to  be  paid  the  full  amount  or  his  claim  out  of 
the  proceeds  of  Bale  in  preference  to  Boyer,  the  seizing  creditor. 
That  judgment  must  be  reversed  and  the  demands  of  opponents 
rejected. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed  and  annalled,  and  the  demands  of  plaintiff  rejected 
at  his  cost  in  both  courts. 

Rehearing  refused. 

No.  11,609. 
Walter  J.  Tobias,  Jr.,  vs.  William  P.  Weeks. 


yliex-xae 

n  9UII 

s  ^\•\t  tor  tli<^  vagH 

or  an  overseer,  the  T«lue  ol 

at  (If 

suypliesaiKlmonejl 

imisbed  to  make  and  (ntlier 

rioe  HUd  t 

r  the 

use  and  lilrc  ot  [en 

oa  employed  [hereon,  ani)  Ibe 

NEW  OBLEA.NS,  DECEMBER,  I8»4. 


board  of 

labore 

Ti—the  allegalfoni 

1  and  proof  dla 

at  one  ai 

^d  tUei 

^ame  lime  oversee 

T  for  the  detei 

irBengHgedlnthet 

items  ar. 

a  matte 

■ra  properly  einbra 

cedluoneBen* 

2.  The  proof  administered  on  the  trirtl  of  an  exception  of  want  ot  proper  parties, 
plulntlff  dli-eloslnx  t lie  fact  tbat  the  POotrBot  relatlTe  to  phiniing  a  crop  on 
shares  was  made  and  entered  Into  by  and  between  the  plaintiff  and  defendant 
at-nt,  Ibe  tormer  Is  i-apacltated  to  sue  the  latter  in  tbe  enforcement  thereof. 
noiwlthstandinx  the  former  subsrcjuently  made  an  agreement  wlch  a  tAlrifp^r- 
ton  whereby  he  vas  loshare  bU  interest— the  defendant  not  being  advised  of 
»ufb  Bubarqiienl  apretmcnl  and  consequently  not  participating  therein. 

8.  HavlnKascerialnerl.  for  the  purpose  of  dKlrrmlnlngilief/niiKotChoexeeptloii. 
that  the  third  person  was  not  a  necessary  party  plaintlB.tho  trial  and  declsloa 
of  the  plain  tiU'B  di^inunds  can  not  be  embarrassed  thereby  on  the  luerlts. 

APPEAL  from  tbe  Nineteenth  District  Conrt,  Parish  ot  Iberia. 
Voorkiea,  J. 


Foster  &  Sroussard  for  Plaintiff  and  Appellant. 
Qilherl  L.  Hall  for  Defendant  and  Appellee. 

The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  Plaintiff  snee  tor  three  thoasand  one  handred  and 
ten  dollars  and  two  cents  as  the  balance  due  on  a  stated  account  an- 
nexed to  his  petition;  and  his  claim  is,  first,  for  wages  as  overseer 
for  ten  and  one-half  months,  in  the  year  1892,  at  fifty  dollars  per 
month,  aggregating  five  hundred  and  twenty-five  dollars;  second,  (or 
Boppltea  advanced  to  the  defendant  and  used  upon  the  plantation  of 
which  he  had  the  management,  and  also  for  the  service  and  use 
of  bis  teams  and  implemente  in  tbe  cultivation  of  same,  aggregating 
one  thousand  seven  handred  and  sixteen  dollars  and  eight  and  one- 
half  cents;  and  fitrd,  for  tbe  value  ot  one  thousand  and  ninety  sacks 
of  rice  at  two  dollars  and  seventy-Bve  cents  per  sack,  which  was 
produced  by  plaintiff  on  the  land  of  defendant,  which  was  cultivated 
on  shares. 

The  annexed  account  shows  total  amoant  of  debits  against  de- 
fendant of  five  thousand  one  hundred  and  ninety-three  dollars  and 
eighty-three  cents,  anbject  to  credits  amounting  to  two  thousand  and 
eighty-three  dollars  and  eighty-three  cents — leaving  the  resulting 
balance  stated  above. 
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Tiirian  ts.  Weeks. 

There  is  a  discrepancy  between  the  petition  and  the  accooDt  in  re- 
spect to  the  amonnt  of  the  account  for  sappliea  and  the  labor  far- 
nlthed — the  amonnt  claimed  in  the  petition  being  two  tboound  five 
hundred  and  eighty-five  dollars  and  two  cents,  whlla  that  ahown  by 
the  acconnt  is  only  one  thousand  six  hundred  and  ninety-six  dollar* 
and  thirty-eight  and  one-half  cents.     The  latter  is  controlling. 

The  record  shows  that  the  plaintiD  engaged  his  services  to  the  de- 
fendant as  an  overseer  on  one  o(  his  plantations  for  the  year  1892, 
and  that  the  two  made  an  agreement  to  cnttlvate  one  hundred  acres 
of  another  place  on  shares  during  the  same  year — the  plaintiff  to  re- 
ceive two-thirds  and  the  defeadant  one-third  of  the  rice  tbereoa 
prodaced. 

In  limine  the  defendant  tendered  several  exceptions:  (1)  that 
the  plaintiff  has  improperly  cumulated  inconsEeteat  and  contrary 
caeses  of  action ;  (2)  that  the  petition  Is  v^:ne  and  indefinite,  not 
setting  forth  the  dates,  places  and  circnmstances  of  the  various  con- 
tracts and  covenants  which  are  alleged  upon  with  suGQcient  certainty 
to  enable  him  to  plead  thereto;  (3)  that  it  does  not  set  forth  any 
agreement  to  furnish  supplies,  teams  or  implements  tor  any  partic- 
ular plantation,  and  when  made,  either  written  or  verbal',  (4)  that 
the  allegations  of  the  petition  set  forth  no  cause  of  action;  (5)  and, 
finally,  that  proper  parties  plaintiff  were  not  made,  because  one 
Montgomery  was  a  partner  of  plaintiff  Id  the  cultivation  of  the  crop, 
which  was  cultivated  on  shares. 

These  exceptions  having  been  overruled  the  defendant  filed  an 
elaborate  answer,  which  is  of  the  following  tenor,  viz. : 

1.  "That  he  employed  plaintiff  as  overseer  on  his  rice  plantation 
in  February,  1892,  for  the  year,  at  fifty  dollars  per  month;  but  that 
he  only  worked  nine  monclis,  and  left  his  premises  In  ihe  early  part 
of  December,  to  the  serious  neglect  of  bis  duty  and  to  the  ip'eal 
injury  of  the  respondent.''  That  he  paid  bim  ninety-nine  dollars 
and  aeventy-flve  cents  on  bis  account  for  services  in  April,  18b2, 
and  that  il  was  agreed  and  uaderstood  between  them  that  the  res- 
idue of  his  wages  were  to  be,  by  the  defendant,  retained  as  security 
for  advances  that  were  to  be  made  by  the  defendant  to  the  plaintiff, 
Torian,  and  bis  partner,  Montgomery,  to  enable  tbem  to  make  and 
gather  a  crop  of  rice  they  cultivated  with  him  on  shares. 

'£.  That  Torian  &  Montgomery  were  wholly  without  means  to 
make  a  crop  for  themselves,  and  that  plaintiff  never  furnished  a 
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dollar  Id  moiidy,  or  its  equivalent,  to  make  a  crop  for  the  respond- 
ent, or  to  pay  oO  bis  laborers. 

8.  That  plaintiff  did  not  do  any  haaling,  ploagbtng,  or  any  kind  of 
work  to  make  the  crop,  except  with  the  teams  of  respoadent;  and 
that  if  the  plaintitt  so  used  bis  own  teams  it  was  nnanthorized,  and 
not  ratified  by  respondent,  who  had  an  abundance  of  teams  of  bis 
own ;  and  he  cousequently  denies  and  disavows  all  liability  on  that 
score. 

4.  That  he  entered  into  a  contract  with  Torian  &  Montgomery  to 
cnltiTate  one  hnndred  acres  of  land  In  rlee,  on  shares  at  their  own 
expense,  one-third  of  which  was  to  belong  to  respondent  and  two- 
1  birds  to  Torian  &  Montgomery.  That  all  of  said  crop  was  to  be 
shipped  to  the  acconnt  of  the  respondent,  anil  that  be  was  to  be  re- 
imbursed from  the  proceeds  thereof  the  value  of  supplies  he  may 
bave  made  to  them  on  the  partnership  crop. 

6.  He  charges  that 'daring  his  absence  Torian  &  Montgomery 
worked  their  crop  and  his,  indiscrimioately,  cut  and  barveeted  his 
and  their  crops  together — all  without  his  knowledge  or  authority — 
and'  so  as  to  render  same  indlatingulebable.  That  they  secretly 
(■hipped  to  Q.  W.  Sentell  &  Co.,  in  violation  of  their  contract,  three 
hnndred  (300)  sacks  of  rice,  which  was  sold  for  their  account,  and 
for  which  they  retained  the  proceeds.  That  tbey  likeniae  shipped 
the  remainder  of  the  crop  to  Flower  &  King,  and  retained  the  pro- 
ceeds until  they  were  forced  to  surrender  same,  under  threats  of  a 
criminal  prosecution. 

The  answer  admits  all  the  credits  enumerated  on  the  plaintiff's 
acconnt — alleging  same  to  have  been  tor  the  supplies  he  bad  fur- 
nished Torian  &  Montgomery. 

He  alleges,  farther,  tbat  be  advanced  them  during  the  year  1892 
the  sum  of  four  thousand  and  forty-seven  dollars  and  ninty-four 
cents  in  supplies,  tor  wbicb  the  firm  of  Torian  &  Montgomery  are 
Indebted  to. Mm. 

He  prays  tbat  the  plaintiff's  demands  be  rejected,  in  ao  tar  as  tbey 
conflict  with  the  averments  of  this  answer;  and  that  be  have  judg- 
ment In  bis  favor,  declaring  that  the  planting  partnership  of  Torian 
A  Montgomery  carried  on  a  rice-planting  adventure  with  respond- 
ent on  shares,  whereunder  said  firm  was  to  receive  two-thirds  and 
respondent  one-third  of  the  crops  produced;  and  tbat  be  have  and 
recover  from  them,  on  bis  reconventional  demand,  the  sum  of  four 
96 
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tboasand  and  forty-seven  dollars  and  seventy-fonr  centa  for  ad- 
vances and  sappliee  (arniahed  to  make  the  crop.  That  tbej  be 
credited  with  two-thirds  of  the  proceeds  of  the  rice  when  sold,  or  ill 
valne  when  ascertained  I  and  that  the  platntifT,  Torian,  be  created 
with  the  amount  of  bis  overseer's  wages  for  nine  months,  lens  Uie 
snm  of  nintj-nine  dollars  and  aeTenty-five  cents — the  defendant  to 
have  ]ndgment  for  the  resnlting  balance  in  his  favor. 

A  trial  was  had  on  the  issues  thas  made  up,  and  a  Jodgment  ren- 
dered in  favor  of  the  plaintiff  for  the  snm  of  fonr  hundred  and 
tbirty-nlne  dollars  and  twenty-two  cents — rejecting  defendant's  n- 
conventlonal  demand  as  of  non-anit. 

After  an  unsuccessfal  effort  to  obtain  a  new  trial,  the  plajntiff  ap- 
pealed, and  in  this  conrt  assigns  that  be  is  entitled  to  have  the  judg- 
ment in  his  favor  so  increased  as  to  award  him  the  full  amount  be 
claimed  in  the  petition;  and  the  defendant  joins  in  the  appeal  and 
demands  jadgmeot  over  against  the  plaintiff  for  one  thonaand  and 
thirty  dollars  and  seventy-two  cents  and  all  costs. 

As  it  is  a  question  of  serioas  controversy  between  the  parties,  and 
orged  by  the  defendant  in  exception,  answer  and  sigument,  ve 
must  determine  at  the  beginning  whether  Moatgomsry  and  the 
plaintiff,  Torian,  were  partners  in  the  planting  enterprise ;  and  an- 
swering that  query,  we  will  state  that  the  evidence  satisfies  ooi 
minds,  as  it  satisfled  the  mind  of  the  District  Jadge,  that  the  con- 
tract was,  primarily,  between  the  plaintiff  individually  aad  the  de- 
fendant, though  it  subeequently  transpired  that  Torian  agreed  to  let 
Montgomery  have  an  interest  with  him  without  the  knowledge 
or  concurrence  oF  the  defendant.  Consequently,  Montgomery,  ae 
well  as  all  'he  issues  and  defences  predicated  on  his  being  a  partner, 
may  be  omitted  from  further  disciisalon. 

With  regard  to  the  disposition  made  by  the  Distc.ct  Judge  of 
the  other  exceptions,  we  are  in  accord  with  the  views  he  expressed' 

He  was  of  the  opinion  that  plaintiff  had  not  improperly  cnmnlated 
inconsistent  demands,  but  that,  on  the  contrary,  the  demands 
of  the  petition  were  of  such  character  as  the  law  favors  the  con- 
solidation. 

He  also  held  that  the  allegations  of  the  petition  am  not  va^ne  at 
inconclosive,  and  sustained  the  cause  of  action  as  well  stated- 
All  other  exceptions  were  relegated  to  the  merits  to  stsnd  as  parci 
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BTit,  notwittaatandlni;  the  views  that  were  entertained  bj  the  judge 
a  quo  witb  regard  to  the  partnership  of  Torian  &  Montgomery,  in 
decfdiDg  tbe  exceptions  as  to  the  proper  parties,  he  declined  to  en- 
tertain or  consider  the  plaintiff's  demands  tor  the  nse  ot  teams  and 
atensils,  and  work  done  therewith  for  the  defendant,  "  becaase  tlie 
males  and  carts  were  not  bis  property,  bat  that  oF  the  planting 
partnership  of  Torian  &  Montgomery."  This  appears,  to  our 
minds,  Inconsistent.  If  we  are  not  to  consider  Montgomery  ai 
a  partner  tor  the  purposes  of  the  exceptions,  we  can  not  in  re- 
spect to  the  answer  and   the    trial   of  the  merits. 

On  tbe  merits,  we  find  the  following  facts  substantially  proved, 
viz.: 

First:  Ttiat  tbe  plaintifC  made  a  contract  with  the  defendant  to 
saperinteud  and  raaaage  one  of  bis  plautatiODS  as  an  oversiier,  for  and 
daring  tbe  year  18S2,  at  a  salary  of  fifty  dollars  per  month ;  and  that 
his  Bervices  under  the  contract  began  on  the  I6th  of  January  and 
continaed  nntil  tbe  2d  of  December,  at  which  date  the  defendant 
consented  that  he  should  leave.  He  was,  consequently,  entitled  to 
receive  ten  and  one- bait  months'  wages,  equal  to  five  hundred  and 
twenty-five  dollars,  the  exact  amount  claimed  on  that  score. 

This  is  admitted  in  defendant's  answer  and  brief,  with  tbe  qnaiifl- 
cation,  however,  that  be  bad  paid  him  tn  April,  1892,  the  Bum  of 
ninety-nine  dollars  and  sexenty-five  cents  in  the  value  of  seed  rice. 

Bat,  as  there  is  no  special  agreement  between  the  parties  that 
this  sum  ehoald  be  imputed  as  a  credit  on  plaintiff's  wages  as  over- 
seer, and  as  he  placed  eame  to  irbe  defendant's  credit  on  his  general 
accoant,  we  prefer  to  treat  this  item  under  a  different  bead,  and 
hold  the  defendant  for  the  entire  sum,  as  an  item  of  debit  on  the 
accoant  as  stated,  no  part  of  said  wages  having  beea  otherwise  paid. 

Second:  That  the  plaintiff  and  defendant  entered  into  an  agree- 
ment under  which  the  plaintiff  was  to  cultivate  one  hundred  acres 
o(  defendant's  land  in  rice,  daring  the  year  1892,  on  shares,  the  de- 
fendant to  receive  one-third  of  the  crop  of  rice  produced,  and  to 
pay  the  expense  of  harvesting,  threshing  and  hauling  same,  and  tbe 
plaintiff  to  receive  the  other  two-thirds,  and  to  do  all  the  work  and 
pay  all  expenses  other  than  those  enumerated.  Or,  in  other  words, 
Weeks  was  to  furnish  the  land,  seed  rice  and  machinery — each  as 
reapers,  binders  and  threshers,  and  to  pay  for  one-third  ot  tbe  har- 
vesting expenses,  and  furnish  bis  own  sacks,  and  sack  his  one-third 
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of  the  rice;  and  Torian  was  to  be  at  all  other  expense  and  labor  in 
tbe  cnltiTation  and  mannfactare  ol  the  crop. 

Subseqaent  to  the  perfection  of  this  agreement  the  plalotiff, 
Torian,  made  an  agreement  with  Montgomery  to  take  an  IntereBt 
witli  him  in  thii  rice  crop  adventare,  bat,  as  we  have  already  attted, 
without  the  knowledge  of  the  defendant,  Weeks.  Hence  Uie 
original  contract  was  anatfected  by  tbe  arrangement  between  TotUn 
and  Montgomery,  and  tbe  only  interest  that  tbe  defendant  had  wu 
in  realizing  his  one-third  of  tbe  rice. 

Under  this  agreement  the  land  was  cnltivated  and  tbe  yield  of 
rice  amoanted  to  two  thousand  and  eighty-five  aachs,  entitling  tbe 
plaintiff  to  receive  one  thousand  three  hnndred  and  ninety  and  Ui« 
defendant  to  receive  aix  hundred  and  ninety-Bve — the  contract  be- 
tween Torian  and  Montgomery  being  that  [bey  were  to  share  eqa&Uy. 
This  is  shown  by  testimony  of  three  or  fonr  witnesses.  The  teiti- 
mony  further  shows  that  the  plaintiff  shipped  three  hundred  sacki 
of  this  rice  to  O.W.  Sentell  &Go.,of  New  Orleans,  and  one  thouBsnd 
ftnd  seventy-two  to  Flower  &  King,  likewise  of  New  Orleans,  uid 
that  the  remaining  eighteen  sacks  were  retained  on  the  plaDtotion. 
This  was  the  share  of  the  plaintiff,  Torian.  Of  the  three  hasdred 
sackE  he  and  Montgomery  received  the  proceeds  and  defendant  re- 
ceived the  remainder;  though  he  has  not  paid  same  over  to  tbe 
plaintiff,  nor  rendered  him  any  account  thereof.  This  was  admitted 
by  Weeks  on  the  witness  stand. 

From  tbe  foregoing  it  U  clear  that  the  defendant  U  liable  to  Uf 
plaintiff  for  the  market  value  of  one  thoatand  and  ninety  sacks  of  nee 
on  a  settlement  of  accounts. 

It  is  In  proof  that  this  crop  of  rice  was  harvested  during  tbe  month* 
of  September  and  October,  and  was  shipped  during  tbe  latter  part  ot 
October  and  the  early  part  of  November  ot  1892.  The  three  hundred 
sacks  that  were  shipped  to  Sentell  &  Go.  were  sold  in  October,  and  the 
proceeds  thereof  received  by  the  plaintiff,  and  the  account  sales  show 
that  aame  was  sold  at  prices  ranging  from  $2.40  per  sack  to  f  2.T5.  thit 
is  the  price  plaintiff  demands ;  though  the  position  the  detenduit  ■>- 
sames  is  that  tbe  rice  that  is  in  tbe  bands  Of  Flower  &  King  has  not 
been  disposed  of,  and  that  he  can  not  be  compelled  to  make  a  eet- 
tlement  until  sales  are  made,  and  that  he  will  only  be  liable  to  tbe 
repetition  ot  the  amount  actually  received.  Cm  opinion  is  thai  the 
plaintiff  is  entitled  to  the  value  of  the  rice  at  tbe  time  it  went  to 
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market,  and  might  have  been  sold,  particnlarly  jn  view  of  tbe  fact  that 
the  pUintitT'B  Instractlone  to  Flower  &  King  were  to  Bell  at  that  time. 

We  note  tbe  conteatloa  of  tbe  plaintiff's  coaasel  to  the  effect  that 
a  socA:  of  rice  contains  one  and  a  qaorter  barrels,  and  npon  that  esti- 
mate he  la  entitled  to  compensation  tor  one  thoasand  three  hnndred 
and  forty  barrels,  as  the  contents  of  one  thonsand  and  ninety  sacks. 
Bat  we  ath  not  disposed  to  adopt  that  basis  of  calcnlation,  inasmacb 
OS  all  tbe  transactions  of  tbe  parties  have  been  predicated  npon  lacks, 
and  not  upon  barreU  of  rice. 

Taking  a  mean  between  tbe  two  extremes,  we  find  two  dollars  and 
fifty-seven  and  one-bait  cents  per  sack  to  be  abont  the  correct 
ftgare;  and  at  that  price  one  thonsand  and  niuety-two  sacks  woold 
be  worth  two  thoasand  eight  hnndred  and  eleven  dollars  and  ninety 
cents. 

This  amoant  the  defendant  has  not  paid  to  tbe  plaintiff  nor  ac- 
counted therefor;  and  be  is,  therefore,  responsible  to  him  tor  that 
snm  on  settlement  ot  accounts,  less  the  approximate  charges  and 
expenses  of  shipping  and  selling  the  one  thonsand  and  ninety  sacks 
of  rice,  which  may  be  safely  fixed  at  seven  hnndred  dollars — thns 
placing  the  net  proceeds  of  plaintiff's  crop  at  two  thonsand  one  hun- 
dred and  eleven  dollars  and  ninety  cents. 

In  this  estimate  we  have  placed  the  valae  ot  five  dollars  per  sack 
on  the  eighteen  sacks  of  seed  rice  which  plaintiff  left  on  defendant's 
place,  making  ninety  dollars  in  all;  and  in  so  doing  we  thoaght  it  a 
Joat  estimate,  as  defendant  had  charged  tbe  plaintiff  ninety-nin« 
dollars  and  seventy-five  cents  tor  fifteen  sacks  ot  seed  rice  furnished 
him  in  April  previons. 

Third:  The  claim  for  supplies  and  labor  furnished  may  be  properly 
and  conveniently  divided  into  three  items,  as  the  plaintiff's  counsel 
have  divided  it  in  their  brief,  as  follows,  viz.:  j 

(a)  Cash  paid  to  laborers  on  defendant's  plantation,  seveq  hnn- 
dred and  seventy-six  dollars  and  fifty-flve  cents. 

(ft)  Amount  for  ploughing,  hauling  and  use  of  teams,  six  hundred 
and  eight  dollars^and  thirty -five  cents, 

(c)  Amount  expended  in  moving  crops  and  board  of  hands,  etc., 
three  hundred  and  eleven  dollars  and  eighteen  and  one-half  cents, 
the  three  items  aggregating  one  thousand  six  hundred  and  ninety- 
six  dollars  eight  and  one- half  cents. 

(a)  With  regard  to  the  cash  paid  laborers,  the  plaintiff,  as  a  wit- 
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DeBB,  states — making  roterence  to  the  Items  of  tais  acconnt^-that  in 
June,  1892,  he  pud  oal  forty-six  dollars,  which  be  bad  realiced  from 
the  Bale  of  cattle.  That  "tbeamoant  paid  was  for  the  benefit  of  Mi. 
Weeks — paylns  his  bands  for  working  bis  place ;  the  portion  (plahi- 
tlD)  was  manaKlng — i.  e.,  his  inOividnal  crop."  That  in  Jaly  be  ex- 
pended, from  the  same  soarce  and  for  like  purpoBee,  thirty-tom 
dollarfl  and  sixty  cents  for  the  defendant's  acconnt.  That  in  Septem- 
ber he  expended  in  the  same  manner  two  hundred  and  nine  dollsn; 
and  in  October  one  hundred  and  twenty-eight  dollars  and  twent]' 
cents;  and  in  November  three  hundred  and  thirty-nine  dollanand 
tbirty-flve  cents.  He  says  that  he  raised  these  amounts  priacipallf 
from  the  discount  of  hia  drafts  on  Sentell  &  Oo.,  to  whom  be  bad 
shipped  three  hundred  sacks  of  rice. 

This  accoonts  for  all  the  iteme  on  hia  account  except  one  of 
twenty  dollars,  which  he  explains  by  pointing  oat  a  credit  on  his  ac- 
count of  fourteen  dollars  in  favor  of  the  plaintiff,  and  thns  entitliiiK 
him  to  this  item  also. 

The  defendant,  as  a  witness,  as  well  as  in  his  answer,  disavows  all 
aothority  for  or  knowledge  of  these  transactions;  but  the  statement 
of  the  plaintiff  is  plain  and  straightforward,  and  he  gives  the  dates, 
circumstances  and  amounts  paid. 

In  addition  to  these  tacts,  it  is  in  evidence  that  tbe  defendant  was 
absent  from  the  State  during  the  greater  part  of  the  time  and  conid 
have  had  no  personal  knowledge  of  them.  If  indeed,  as  it  appears, 
the  plaintiff  did  furnish  the  laiJorere  on  the  defeiidant's  plantation, 
he  ought  to  be  reimbursed  his  outlay;  and  being  the  troBted  ^eot 
and  overseer  of  the  plaintilT,  it  can  not  be  fairly  presumed  that  he 
did  not  exercise  good  judgment  in  making  the  expenditures. 

But  it  appears  that  some  of  the  items  are  sumewhat  questionable, 
at  least  to  the  extent  of  about  two  hundred  dollars,  and,  giving  de- 
fendant tbe  benefit  of  the  doubt,  we  will  reduce  the  total  amoont  of 
this  item  to  five  hundred  and  fifty-seven  dollars  and  fifteen  cents. 

(Ii)  With  regard  to  the  item  for  ploughing,  hauling,  use  of  teams, 
etc.,  tbe  piaintiFT  points  out  the  various  items  on  bis  account,  making 
the  aggregate  sum  claimed,  and  states  that  the  first  two  items  of 
nine  dollars  and  seven  dollars  and  fifty  cents  were  for  hauling  lomber 
for  the  building  in  which  he  lived  on  the  plantation  he  was  over- 
seering  for  tbe  defendant.  The  next  item  of  ten  dollars  was  for 
ploughing  land  on  the  same  plate,  with  witness'  own  teams,  in  March 
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of  that  year.  The  next  item  of  twenty-one  dollars  is  for  six  days' 
harrowing  on  defendant's  place  with  witness'  own  mnles.  And  so, 
through  the  entire  acconat,  be  identlQee  and  explains  each  and  every 
item  that  is  chained  against  the  defendant. 

Not  only  is  this  the  positive  statement  of  the  plainCiO,  bnt  it  Is 
aapported  by  the  testimony  of  at  least  four  apparently  disiatereeted 
witoesses,  who  are  equally  as  emphatic  and  uncontradicted.  And 
several  witneaaes  state  tbat  the  prices  charged  are  ctistomary  and 
reasonable. 

There  are  two  oc  three  Items,  about  the  amount  of  wbicb  there  is 
some  doubt,  and  we  think  it  but  fair  to  make  a  reduction  of  one 
bandred  and  thirty  -five  dollars,  making  the  total  amount  due  plain- 
tiff on  this  score  four  hundred  and  seventy-three  dollars  and  thirty- 
five  cents. 

(c)  With  regard  to  the  amount  expended  by  the  plaintiff  In 
saving  crops  of  the  defendant,  and  in  board  of  laborers,  the 
plaintiff,  as  witness,  states  that  he  paid  the  entire  expense  of  bar- 
vesting  the  crop  which  was  cultivated  on  shares,  and  that  the  de- 
fendant's portion  thereof  was  two  hundrad  and  thirty-flve  dollars 
and  seventy-eight  cents,  aa  slated- in  his  account;  and,  under  the 
contract,  the  defendant  was  responsible  for  that  expense.  By 
"  eaving"  the  crop  witness  states  tbat  he  meant  cultivating,  thresh- 
ing and  harvesting  the  crop  of  rice,  and  hauling  the  sacks  of  rice  to 
tbe  depot  for  shipment.  He  furnishes  the  names  of  the  defendant's 
laborers  whom  he  boarded,  and  for  which  he  makes  a  charge  iu  his 
account  of  seveDty-Bis  dolliirs,  and  sta.tes  tha.t  he  boarded  them  at 
different  times  during  the  year,  and  furnished  the  provisions  to  toed 
them.  That  they  were  carpenters,  engineers  and  Held  hands.  That 
he  furnished  and  paid  the  board  ot  the  hands — chnrgiugonly  twenty- 
five  cents  per  day.  He  is  supported  in  his  testimony  by  Montgom- 
ery, who  says  that  he  lived  in  the  house  with  Torian,  and  was 
cognizant  of  the  facts  detailed  by  Torian,  and  the  charges  made  are 
legitimate.  The  next  item  is  for  (he  value  of  a  cooking  stove  and 
utensils  which  he  purchased  and  expended  twenty  dollars  for  it. 
I'hat  It  was  left  in  defendant's  possession,  and  he  has  refused  to  sur- 
render it  upon  demand.  The  stove  and  other  articles  are  worth 
twenty  dollars. 

It  is  eqnally  well  established  that  the  plaintiff  paid  Foster  &  Brotis- 
ssrd  nineteen  dollars  and  forty  cents  for  account  of  the  defendant. 
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Bat  inasmncta  as  the  plaintiff  had  the  nae  of  the  atova  and  cooking- 
ntensila  for  one  ^ear,  we  are  of  the  opinion  that  ten  dollaia  would  be 
enottgh  for  them. 

This  claim  abould  then  be  placed  at  three  hondred  and  twenty-one 
dollars  and  seventy-eight  ceate.  The  three  items — a  6  and  c — will 
aggregate  then  the  snm  of  thirteen  bandied  and  fltty-two  dollara 
and  twenty-eight  cents  instead  of  sixteen  hundred  and  ninety-six 
dollars  and  ten  and  a  half  cents,  as  claimed  In  the  plaintiff's  petition. 
Consequently,  we  have  this  statement  ot  plaintiff's  demands,  as  es- 
tablished by  tbe  evidence,  viz. : 

%  FroOKfas  ol  plain tJfl's  tio-tbrrds'lniVrost  In  crop..  ..".'."..".*'..' 1,111  W) 

3.  Kxptndltures,  eipcnsu  t>(  IsLmr,  ulensUu.  eto... l.&t  W 

^f(gregB,tiag  the  sum  of  three  thoneand  nine  hundred  and  eighty- 
nine  dollars  and  eighteen  cents  ((3989. 18) ,  which  is  subject  to  credlU 
admitted  on  the  face  of  plaintiff 's  account,  aggregating  two  tfaou- 
sand  and  eighty-three  dollars  and  eighty-one  cents,  leaving  a  net 
balance  in  plaintiff 's  favor  of  one  tbonsand  nine  hundred  and  flvs 
dollars  and  thirty-seven  cents. 

This  brings  as  to  the  consideration  ot  defendant's  reconTentional 
demand  tor  the  sum  of  four  thousand  and  forty-seven  dollars 
and  seventy-four  cents  for  supplies  furnished  the  plaintiff  to  enable 
bim  to  make  the  crop  which  was  cultivated  on  shares,  includinfc 
money  advanced. 

At  the  outstart  plaintiff's  coansel  attract  our  attention  to  tbe  fact 
that,  notwithstanding  tbe  defendant  in  bis  answer  formally  admits 
the  truth  and  correctness  of  tbe  items  of  credit  which  are  given  him 
on  plaintiff's  account — and  which  aggregate  in  amount  two  thousand 
and  eighty-three  dollars  and  eighty-one  cents — he  claims  judgment 
againt  tbe  plaintiff  on  his  re  conventional  demand  (or  identically  the 
same  Heme  of  credit  again.  And  onr  examination  and  comparison  ot 
the  two  accounts  fully  verifies  the  correctness  of  this  statement. 

For  instance,  we  And  in  the  defendant's  accoont,  on  which  his  re- 
conventlonal  demand  is  predicated,  tbe  following  entries,  viz. : 


n  April,  (.-asli 

ck 
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ToTlan  vs.  Weeks. 

Oaeh.  October    

na«i 

.      141  00 

These  amounts  aggregate  one  thoasand  nine  hnndied  and  ninety- 
three  dollars — ODly  a  few  dollars  leea  than  the  amount  of  credits  ad- 
mitted on  plaintiff's  account,  and  of  Blmilar  amonnts  and  dates. 

And  a  farther  examination  and  comparison  made  of  the  two  ac- 
counts will  show  that  the  difference  between  them  in  favor  of  the 
defendant  is  thns  made  np,  ylz. :  Bj  charging  in  the  month  of 
March  amonnta  in  cash  paid  a|i^regatiDg  thirty-one  dollars  and 
sixty  cents,  in  addition  to  the  charge  of  twenty-eight  dollars  and 
forty-five  cents  ahove  specified  for  that  month.  By  charging  cash 
Items  in  April  of  two  bnndred  and  aixty-fonr  dollars  and  ninety-two 
cents,  in  addition  to  the  charge  of  twonty-Qve  dollars  and  twenty- 
five  cents,  specified  for  that  month ;  and  including  the  item  of  one 
hvndTed  and  thirty-one  dollars  and  sixty-five  centa  for  a  draft  cashed 
in  April,  already  charged  in  his  account  as  above  specified.  By  charg- 
ing in  May  caah  Items  aggregating  eighty-three  dollars  and  seventy- 
five  cents,  in  addition  to  the  cha^e  of  twenty-seven  dollars  and 
forty  cents  and  fifteen  dollars  specified  for  that  month.  By  charg- 
ing in  Jane  cash  Items  aggregating  ninety-three  dollars  and  ten 
cents,  in  addition  to  the  items  of  sixteen  dollars  and  twenty-eight 
dollars  which^are  specified  for  that  month. 

These  are  manifestly  double  charges,  and  they  aggregate  in  amonnt 
five  hundred  and  fifteen  dollars  and  Beveoty-seven  cents,  and  this 
amount  sbonid  be  dedncted,  as  well  as  the  sam  of  one  thousand  nine 
bnndred  and  ninety-three  dollars,  as  above  specified,  as  dauble  en- 
tries or  duplicatecharges. 

The  two  earns  aggregate  in  amount  two  thousand  five  hnndred  and 
eight  do Uars^and .'seventy -seven  cents. 

Eliminating  all  of  the  foregoing  duplicate  charges  from  the  de- 
fendant's account,  and  wo;  have  for  examination  the  following  re- 
maining chaises,  viz. : 
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These  amonnts  aggregate  tbe  sum  of  one  tbooBUid  five  handled 
and  slxty-eeven  dollars  and  eighty-one  cento.  Taking  op  these 
items  in  the  revene  order  we  find  the  (ollowiug  to  be  the  tacts  ex- 
hibited bj  the  record,  tIz.  : 

1.  As  to  the  six  beeves,  Tor  which  a  charge  of  Beventy-five  dollus 
is  made,  it  seems  quite  apparent  that  they  are  incladed  in  the  gen- 
eral item  ot  "  eighteen  head  of  cattle  »old  during  the  year,"  and  for 
which  a  charge  is  made  of  one  bnndred  and  forty-two  dollars.  Hiis 
item  mast  be  diealloved. 

2.  The  six  (6)  preceding  items  are  somewhat  iuTolved  in  donbt. 
We  are  not  advised  of  the  true  significance  ot  the  term  "  sacks  of 

twine,"  and  we  can  not  appreciate  the  necessity  for  the  nse  ot  one 
hundred  and  nineteen  dollars  and  twenty-one  cents  worth  ot  tvine, 
in  view  ot  the  fact  that  the  plaintifl  is  previously  cbarged  with  flitf  ■ 
six  dollars  and  ninety  cents  tor  twine  in  October. 

Bat  we  will  give  the  defendant  the  benefit  of  the  doubt — though  not 
entitled  to  it  in  law,  nor  in  equity — and  allow  him  the  full  amount  of 
these  items  aRgtegating  three  hundred  and  twenty-two  dollars  and 
eighty-one  cents. 

The  only  two  items  remaining  tor  our  coneidetation  are  those  for 
the  cart  and  mulce,  and  also  the  item  tor  seed  rice  famished  ibe 
plaintiff  in  April  ot  nine-nine  dollars  and  seventy- Sve  cents — pre- 
viously adverted  to. 

This  last  item  is  admitted  in  plaintiff's  account  to  be  correct,  »nd 
defendant  is  credited  with  that  amount,  aud  consequently  he  is  also 
entitled  to  this  additional  allowance  on  his  reconventional  demand. 

With  regard  to  the  item  of  one  thousand  and  eighty  doliars  for 
mules,  it  will  appeiLr  from  the  record  that  a  uote  was  executed  tor 
that  sum  in  February,  1892,  in  favor  of  A.  B.  Murray,  representing 
the  purchase  price  of  six  mules  and  sigaed  by  Torian,  Montgomery 
and  the  defendant.  That  suit  was  brought  on  said  note  against  ali 
the  parties  and  same  is  still  pending — Murray  having  assigned  his 
rights  to  O.  L.  Hall,  who  is  the  attorney  for  the  defendant  in  this 
suit.  The  defendant  has  paid  no  part  ot  eaid  note  for  the  price  of 
the  mules  beyond  the  sum  of  two  hundred  and  fifty  dollars— his 
claim  in  his  answer  to  the  suit  of  Murray  being  that  he  is  a  simple 
endorser  on  the  note,  and  that  he  has  been  discharged  by  reason  ol 
the  principal  debtors,  or  makers  having  been  granted  an  extension 
of  time.     It  does  not  make  any  difference,  in  so  far  as  this  case  ia 
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concerned,  as  to  what  tbe  ontcome  ot  that  cue  maj  be,  aa  it  ia  quite 
evident  that  the  defendant,  Weeke,  is  not  entitled  to  credit  with  tbe 
plaiotiff  for  an  amount  in  excess  of  tbe  two  hundred  and  fittj  dollars 
he  ia  shown  to  have  actually  paid-  Non  constat  that  tbe  defendant 
will  ever  paj,  even  if  tbe  plaintiff  does  not. 

Tbe  Bame  is  true  in  regard  to  the  ninety  dollara  that  is  clatmed  as 
the  price  ot  the  cart.  The  evidence  disclosed  that  a  similar  note 
was  fornisbed  In  this  instance,  and  that  no  part  ot  the  same  had 
been  paid. 

Hence  tbe  only  items  on  the  account  of  the  defendant  to  which  he 
Is  entitled  to  credit  are  the  following-,  viz. : 

1.  The  agfrregate  of  the  six  items  preceding  the  last  above  enumer- 
ated, amounting  to  three  hundred  and  twenty-two  dollars  and 
eighty-one  cents. 

2.  The  item  tor  seed  rice,  ninety-nine  dollars  and  seventy-five 
cents. 

3.  The  cash  paid  on  note  for  mnles,  two  hundred  and  fifty  dollars. 
Tbe  whole  amounting  to  the  sum  ot  six  hundred  and  seventy-two 

dollars  and  fifty-six  cents. 

We  however  note  the  contention  of  plalntifl'e  counsel  with  regard 
to  the  item  of  one  hundred  and  fifty  dollars  cash  puid  on  November 
14,  and  the  explanation  given  of  it  by  the  plaintiff,  and  which  is  to 
the  effect  that  Towles  brought  down  to  the  plaintiff  one  hundred  and 
ten  dollars  in  cash  and  an  order  oa  Papet  for  forty  dollars.  That  he 
collected  on  the  order  only  thirty-two  dollars,  and  he  consequently 
gave  the  defendant  credit  for  the  one  hundred  and  ten  dcllais  and 
the  thirty-two  dollar's  collected,  tbe  tivo  amounts  aggregating  one 
hundred  and  forty-two  dollars,  which  amotnit  is  specified  on  tbe 
plaintiff's  account  as  a  debit  against  himself,  tiius,  viz. : 

"October — By  cash,  one  hundred  and  forty-two  dollara;  "  and  on 
tbe  defendant's  account  it  is  spet-ifled  as  a  charge  against  the  plain- 
tiff, thus,  viz.:  "Cash,  one  hundred  and  lorty-two  dollars.'' 

Tbe  effect  ot  this  explanation  is  to  show  that  this  item  of  one 
hundred  and  forty-two  dollara  in  identicalla  the  aamr  oh  the  previous 
item,  "November  H,  1.V2,  cash  paid,  one  hundred  and  fifty  dollars." 

The  statement  of  the  plaintiR  is  fully  corroborated  by  the  testi- 
mony of  Towles.  Therefore,  on  a  more  careful  inspection  of  tbe 
evidence  we  have  become  satisfied  that  the  item  ot  one  hundred 
and  fifty  dollars  is  an  erroneous,  or  double  entry,  and  should  be  de- 
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dncted  from  the  amonnt  prevloaaly  allowed,  thereby  redadng  tbe 
atnonnl)  to  wbicb  tbe  defeadaot  Is  entitled  to  five  hundred  and 
twenty-two  dollars  and  fltty-six  cents. 

Dedactlng  this  sQin  from  tbe  amonnt  of  one  thousand  nine  handred 
and  five  dollars  and  thirty-seven  cents  that  is  awarded  the  plunUtt 
on  his  demands,  and  there  will  remain  a  net  balance  dne  the  plainiift 
of  thirteen  bnndred  and  eighty-two  dollars  and  seventy-one  cents, 
for  which  he  is  entitled  to  judgment. 

We  have  examined  this  Tolnmioons  transcript,  and  the  elaborate 
briefs  of  caunsel  on  either  side,  with  great  deliberation  and  care,  and 
arise  from  a  stady  of  the  case  with  a.  clear  conviction  that  tbe  Jndg- 
ment  appealed  from  ebould  be  amended  and  increseed  in  platntitTs 
favor,  BO  as  to  award  blm  the  fnll  Bnm  Bper^lQed,  and  so  as  to  reject 
and  disallow  the  defendant's  reconventional  demand  in  toto,  except 
as  above  spec i fled. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tbe  judgment 
appealed  from  be  so  amended  and  increased  as  to  entitle  plalntitT  to 
have  and  recover  of  and  from  tbe  defendant  tbe  sum  of  thirteen 
bnndred  and  eighty-two  dollars  and  seventy-one  cents  over  and 
above  the  amonnt  awarded  tbe  defendant  on  his  reconventional  de- 
mand; and  so  an  to  reject  and  disallow  the  defendant's  reconven- 
tional demand  in  all  other  respects,  tbe  defendant  and  appellee  to 
pay  all  costs  of  both  conrts. 

On  Application  fob  Reheabino. 
The  tollowlDK  statement  extracted  from  the  brief  of  the  defend- 
ant's counsel  pats  very  clearly  the  points  on  which  he  places  re- 

We  respecttnlly  anbmit  that  tlie  ]utli;nieat  should  be  corrcolod  by  deduct- 

Idk  an  iiVErthHrKB  fur  two  Kauks  iif  rico  (wbiob  (he  court  baaflicd  at 

lOMS-acks,  wliuuitwumtniOjilt  fi-BIJiprrBack »  14 

Tbe  rhuFKu  i>r  t.1  prr  SHrk  tor  18  Bucks  {tSO)  aliouli]  be  reduced  to  ll.SO  per 

am-k.  cir  M7,  a  ri'diiciioii  of  63  OO 

There  Bbuuld  be  u  oredtt  glvvu  Mr.  Weeks  [or  bill  of  Torlan's  be  paid  Dr^y- 

ti.ue MOD 

A  bill  Mr.  WfvtH  puld  for  rL-paira  to  cart  tor  Torlan U  M 

For  bin  Mr.  Wi'i  k..  puid  Kwlia    , sn 

The  amount  Torlan's  rice  brimxht  In  for  JMearks  marked  TM.and  claimed 

by  bliii  In  bl»  pel  h  Ion  and  innium  hs  » pee  i  tic  ally  bls.iiivliig  blin  Its  best 


prlc<!»  for  tl  Buckn  (Trail*.,  p.  nx 


, .  .l!iBW40tJ!« T9» 

TbenHHcks  murkiHl  UX,  wblcb  UuclHlmi*  Ih  hi.  utiout  tt.iU)  per  sack U  tO 

TlierewerellUHiickii  maikvd.'C  HbJpped  to  nccONiitot  Torlan  A  Muntgnniery 

(Trans  ,  p.  U),  t  hi- iiK-aii  price  of  the  rio' ninrked  X  we  nave  seen  IB  tl.o:i .  411  W 
The  <ii<>Hi>  price  ut  the  rlcu  uiarkcd  X  U  \,  of  wlilcb  Toriaii  clHima  tw  sticks, 

we  have  Hten  Is  W,37«  ptr  suck , 9M  » 

The  statement  with  regard  to  the  error  of  two  sacks  of  rice  having 
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been  allowed  the  plaiutiB  in  excess  of  tbe  allowance  demanded  in 
fais  petition  Is  correct. 

That  is  a  mere  clerical  error,  and  it  ebouldbe  corrected,  of  conree. 

Tbe  second  error  assigned  with  reference  to  the  eighteen  (18) 
eactcB  of  rice  that  were  left  on  the  defendant's  plantation  can  not  be 
entertained.  We  think  that  this  item  was  correctly  disposed  of  In 
oar  opinion.  In  April  of  1892  defendant  let  the  plalntilt  have  fifteen 
sacks  of  rice  for  seed,  and  charged  him  ninety-nine  dollars  and 
seTenty-fiva  cents  therefor;  that  is,  at  the  rate  of  six  dollars  and 
sixty-flve  cents  per  sack;  and  the  proposition  submitted  for  oar  ap- 
proval is,  that  for  eighteen  sacks  of  rice  that  plaintiff  left  on  the 
defendant's  place  in  December  of  tbe  same  year,  the  latter  sboald 
account  at  tbe  price  of  one  dollar  and  fifty  cents  per  sack — a  difter- 
ODCe  of  five  dollars  and  fifteen  cents  redaction  in  valne  per  sack 
within  a  period  of  eight  months.  This  seems  anomalons,  in  view  of 
tbe  fact  that  defendant  demanded  and  has  been  allowed  the  price  of 
two  dollars  and  flfty-seTen  and  one-halt  cents  per  sack  for  the  two 
Backs  that  were  awarded  the  plaintiff  throngh  error. 

We  think  that  the  defendant  has  no  just  gronnd  of  complaint  of 
oar  opinion  on  tbis  score,  allowing  tbe  plaintiff  only  two  dollars  and 
fifty-seven  and  one-half  cents  per  sack,  while  we  at  the  same  time 
approved  of  the  defendant's  demand  tor  six  dollars  and  sixty-five 
cents  per  sack  sold  the  plaintiff  in  April. 

Tbe  three  Items  of  thirty-six  dollars,  fourteen  dollars  and  eight 
dollars  and  seventy-five  cents — while  not  covered  by  the  accounts 
of  tbe  parlies  nor  in  the  pleadings — may,  as  a  matter  of  justice,  be 
allowed  the  defendant.  These  items  aggregate  fifty-eight  dollars 
and  seventy-five  cents. 

The  remainder  of  the  statement  is  satisfactorily  disposed  of  in  our 
opinion,  and  our  argument  need  not  bo  repeated. 

Conforming  oar  opinion  and  decree  to  tbe  foregoing  observations, 
it  ia  ordered  and  decreed  that  the  amonnt  awarded  tbe  plaintiff  be 
redaced  by  the  sum  of  sixty-three  dollars  and  ninety  cents,  and  as 
thos  amended  and  reduced  the  same  be  affirmed. 

Rehearing  refused. 
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No.  11,629. 
Statb  op  Louisiana  vs.  Leh  Flocknov, 

1,  TUat  an  Indictment  lor  tbe  crime  ot  embeizlemmt  o(  ■  clerk  ot  dciwsiurT, 
UDderSec905  of  the  BevJiea  Stacatei,  !■  not  deFeotlve  or  InaufflcisDl  bKuw 
□ot  stating  tbat  n  demand  bad  beea  made  for  tbe  return  ot  tbe  laonBy  or  prop 
ertf  embezEled. 

1.  TbeqaestloD  of  suoh  detaaod  liRTing  been  made  Isonctbat  appertalniriltitrlit 
tbe  ifi«i»<uin  ot  evidence  auiaulent  to  oonTlot.and  not  to  tbe  >u19cl«icy  ol  Uic 
allegations  of  Che  Indlotment. 

APPEAL  from  the  First  District  Coart,  Pariah  o(  Caddo. 
Taylor,  J. 

M,  J.  Cunningham,  Attonie}'  General,  and  John  B.  Land,  District 
Attorney,  for  Plaintiff,  Appellant. 

Defendant,  Appellee,  unrepresented  by  conneel  on  appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  defendant  was  Indicted  under  Sec.  905  of  the 
Revised  Statntea  deDDuacing  the  crime  of  embezzlement  agaioet  an 
agent,  clerk,  trustee,  maodatary,  depositary,  etc. 

To  the  indictment  the  deteadant's  counsel  filed  a  moUon  to  qnub 
on  the  ground  that  same  "is  not  sufficient  in  law;"  and  tbe  motion 
having  been  suetained  and  the  indictment  quashed,  the  State  bu 
appealed. 

Was  the  indictment  sufficient  in  law? 

Tbe  phraseology  of  the  indictment  is  as  follows,  viz.: 

"That  Lem  Flournoy,  bein^  then  and  there  depositary  ot  J.  Thom»s, 
did  then  and  there,  by  virtue  of  his  said  trust,  have,  receive  ud 
take  into  his  possession  one  cow,  of  the  value  ot  twenty-flve  dolUtf 
in  United  States  currency,  of  the  property,  goods  and  chattels  of  the 
said  J.  Thomas,  the  said  Lem  Floumoy's  said  depositor,  and  the  «iid 
Lem  Flournoy,  depositary  as  aforesaid,  the  said  cow,  then  and  there 
feloniously  and  wrongfully  did  embezzle,  use,  and  dispose  of,  con- 
trary," etc. 

The  trial  judge  assigned  the  following  reasons  for  sustaining  ihs 
motion  and  quashing  the  indictment,  to-wit: 
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"  Becaoae  the  indictment  failed  to  allege  that  a  demand  had  boen 
made  for  the  retnm  of  the  property  alleged  to  have  been  embezzled. 
Although  it  doea  not  aay  so  explicitly,  la  the  case  of  the  embezzle- 
ment of  private  property  (which  was  the  case  here)  it  wonld  seem 
that  the  mere  failnre  to  pay  should  not  be  snfflcient  to  convict. 

' '  There  shoald,  in  such  a  case,  be  shown  a  demand  aa  an  essential 
ingredient  for  convicUon,  from  which  a  wrongful  or  felonious  appro- 
priation coold  be  inferred.  The  failnre  to  pay  withwit  proof  of  mush 
demand,  that  is  of  itself,  wonld  not  therefore  be  sofficient  to  con- 
vict. 

"  This  qnotatioD  is  taken  from  State  vs.  O'Kean,  35  An.  901,  in 
which  It  was  held  that  before  the  offence  of  embezzlement  can  be 
made  ont,  it  most  appear  that  a  demand  for  the  property  embezzled 
was  made;  and  whatever  is  essential  to  be  proved,  it  Is  essential  to 
allege. 

"  See  Desty  Criminal  Law,  Sec.  146 ;  2  Bishop  Criminal  Law, 
Sec.  37." 

The  conneel  for  the  State  insista  that  the  principle  quoted  by  the 
trial  judge  from  the  O'Kean  case  relates  to  the  quantum  of  eofdence 
safflcient  to  convict,  and  not  to  the  adequacy  of  averment  in  the  in- 
dictment charging  the  embezzlement;  and  that  the  question  in  that 
case  ar»Be  with  respect  to  the  charge  of  the  jadge,  and  not  with  re- 
spect to  a  motion  to  quash  the  indictment. 

An  examination  of  the  O'Eean  case  discloses  that  language 
quoted  by  the  trial  judge  from  our  opinion  re  found  under  the  head 
styled  "the  third  ground  oC  complaint,"  which  was  "that  the  judge 
(had)  refused  to  charge  the  jury  that  the  failure  of  the  accused  to 
pay  over  the  money,  if  unexplained,  does  not  of  itself  raise  a  pre- 
sumptLon  of  a  felonious  appropriation  sufficient  to  convict." 

And  it  further  appears  from  our  opinion  that  the  requested  charge 
ought  to  have  been  given  by  the  trial  judge,  though  it  was  not — citing 
the  authorities — and  we  said :  "  Decreeing  that  the  charge  included 
in  the  third  bill  should  have  been  given,  we  muat  remand  the  case." 

It  is  clear,  therefore,  that  the  expreasiou  of  the  court  selected 
from  that  case  was  in  reference  to  the  chaise  of  the  judge  to  the 
jury,  and  not  to  a  motion  to  quash  the  indictment. 

Not  only  is  such  the  case,  but  the  opinion  furnishes  still  further 
proof  of  the  inapplicability  of  the  principle  announced  to  the  guf- 
fUsiency  of  an  indictment  tor  embezzlement,  in  that  upon  the  ezami- 
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nation  of  the  aaoond  bill  of  ezceptioDS  it  stated  "that  the  jodge  k- 
ftued  toinstractthe  jurf:  "That  the  loformation  chains  th&t  tbe 
money  was  embOEzled  aa  a  cletk,  and  tbe  evidence  eatabliahea  the 
tact  that  the  prisoner  was  a  aolicitor  and  Balesman.  Upon  such 
afaowing  and  nnder  snob  circumstances,  the  priBooer  should  be 
acquitted  of  the  charge  as  laid  in  tbe  indictment.'  This  chai^  im- 
plied the  expreaeion  o(  a  knowledge  of  tbe  facta  and  required  a  (om- 
ment  npon  the  eyldence.  It  appertained  ezcloslTelj  to  tbe  joiy  to 
ascertain  and  determine  whether  or  not  the  accused  •  •  •  ^u 
in  the  employ,"  etc. 

From  the  foregoing  it  eeeme  that  tbe  defendant  was  simpl;  In- 
dicted for  embezzlement  as  a  clerk,  and  while  not  passing  on  tbe 
question  of  the  anfflciency  of  the  indictment,  yet  it  is  manifestiy  in- 
ferable from  all  that  was  said  that  it  was  not  deemed  objectionable; 
and  we  glean  from  what  was  said  that  the  indictment  in  that  vu 
similar  to  the  one  in  tbe  instant  case. 

This  particular  kind  of  embezzlement  Is  deBned  thus: 

"Any  servant,  clerk,  broker,  ageat,  consignee,  trostee,  attomej, 
mandatary,  depositary,  •  »  ♦  who  shall  wrongfully  Qee,dispou 
of,  conceal,  or  otherwise  embezzle  any  money,  bill,  note,  check, 
order,  *  "  ■  or  any  other  property  which  he  shall  have  re- 
ceived (or  another,  or  for  his  employer,  -principal  or  bailor,  or  by 
virtue  of  his  office,  trust  or  employment,  or  whicb  shall  have  been 
entrusted  to  his  care,  •  *  "  upon  conviction  thereof  •  •  • 
shall  suffer  imprisonment  at  hard  labor,"  etc.  Revised  Statatea, 
Sec.  905. 

The  indictment  ia  tbe  Instant  case  used  the  words,  namely: 
"feloniously  and  wrongfully  did  embezzle,  use  and  dispose  of,"  and 
same  are  almost  identical  with  the  words  and  terms  of  the  statute. 

In  State  vs.  Wolf,  34  An.  1153,  it  was  held  that  "embezzlement  is 
V  oflence." 


It  is  made  so  by  our  statute ;  and  in  such  case  an  indictment  is 
sufficient  in  terms,  if  it  follows  tbe  statute  substantially. 

In  State  vs.  Eames,  39  An.  986,  in  which  tbe  charge  was  that  ot 
embezzlement  under  Revised  Statutes,  Sec.  903,  against  the  treasurer 
of  public  school  funds,  and  the  language  of  the  indictment  was  that 
the  defendant  did  "(elonloualy,  wrongfully  use  and  convert  to  his 
own  ose,  and  conceal  and  embezzle  eight  hundred  dollars,"  etc.; 
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«iid  th«  quesUoR  raised  being  upon  a  motion  to  qtush  the  indictment 
this  court  said : 

"  Bnt  It  is  no  essential  tliat  the  offence  should  be  described  In  the 
language  of  the  atatate.  It  is  snfflcient  If  all  the  elements  of  this 
offence  are  set  forth  in  words  of  similar  Import  to  those  employed  In 
the  statute;  that  le,  in  snch  words  as  clearly  convey  the  real 
meaning  of  the  language  used  in  the  statnte.  State  vs.  Williams,  87 
An.  776;  State  vs.  Humphreys,  86  An.  966;  State  vs.  Hood,  6  An. 
178." 

By  a  fair  test  of  the  indictment,  ander  the  words  of  the  statnte  and 
In  the  light  of  the  foregoing  decisions,  it  wonld  seem  that  it  is  good 
and  sufficient;  and  that  without  impeaching  or  gainsaying  anything 
that  was  said  in  the  O'Kean  case.  But  the  most  pertinent  and  ap- 
plicable case  is  that  of  State  vs.  Fricker,  45  An.  647,  the  Indictment 
wherein  was  found  under  the  identical  section  of  the  Bevised  Statutes 
we  are  now  considering — Sec.  905 — and  was  drawn  In  quite  similar 
language  to  that  employed  in  the  indictment  In  the  instant  case ;  and, 
in  the  coarse  of  our  opinion,  we  said  that  "  the  instant  information  is 
complete  in  its  compliance  with  every  statutory  requirement."  For 
lUastration  see  State  vs.  Roubles,  43  An.  200. 
Oounsel  for  the  State  say  in  their  brief: 

"  The  lower  judge  has  confounded  the  evidence  of  embezzlement 
with  the  crima  of  embezzlement  itself,  and  virtually  holds  that  a  de- 
mand and  failure  to  pay  over  is  the  only  evidence  by  which  the  crime 
of  embezzlement  under  Sec.  905  of  the  Revised  Statutes  can  be 
established.  This  position  is  refuted  by  the  very  terms  of  the  statute 
Itselt,  which  declares  that  a  wrongf  ol  nae,  or  concealment  or  disposal 
of,  or  any  embezzlement  otherwise  shall  constitute  the  offence." 

And  with  all  respect  tor  the  good  judgment  of  oar  learned  brother 
of  the  lower  court  we  are  of  the  opinion  that  he  has  confouaded  the 
eTldence  of  embezzlement  with  the  erime  of  embezzlement  itself, 
and  in  quashing  the  indictment  has  relied  upon  the  juriepradence  ap- 
plicable to  the  tuffidency  of  evidence  to  convict. 

We  think  it  clear  that  the  ruling  and  decree  of  the  trial  judge  were 
erroneous  and  should  be  set  aside. 

It  is,  therefore,  ordered  and  decreed  that  the  ruling  and  decree  of 
tbe  trial  judge  quashing  and  setting  aside  the  indictment  be  annulled 
mad  revoked,  and  it  is  further  ordered  and  decreed  that  the  indict- 
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mflnt  be  uid  the  aune  Is  reinstated  and  the  cause  remanded  to  tto 
court  below,  there  to  be  farther  proceeded  with  accordii^  to  law 
and  the  views  herein  expressed. 


No.  11,&9S. 
Statu  of  Louibiaha  V8.  Adam  Gbbbk.* 
Tbe  overt  act  ■«  hostile  demoDBtratlon  ol  the  deoeaied  SESInst  tta 
be  proTed  before  tbe  Introdaotlon  ot  eTldenct 
tlie  deceased. 
Id  pMaloK  on  such  a  queltloo  the  trial  jDdKB  la  Teeted  with  the  dJacretioi 


APPEAX  from  the  Fonxteentb  Judicial  District  Court,  Parish  ot 
Pointe  Coupee.     Talbot,  J. 

M.  J,  Otinningham,  Attorney  General,  and  Alexander  B^>ert,  Dis- 
trict Attorney,  for  Plaintifl  and  Appellee. 


O.  O.  £  A.  Proootty  for  Defendant  and  Appellant. 

Tbe  opinion  of  the  conrt  was  delivered  by 

McEnbry,  J.  The  accused  was  indicted  tor  marder,  convicted  ot 
manslaughter  and  sentenced  to  bard  labor  for  a  term  of  seven  yeui- 
He  appealed. 

The  defendant  in  his  own  tiehalf  was  Interrogated  as  to  the 
dangerons  character  ol  the  deceased.  The  qneation  was  objected  to 
by  tbe  proaecation  on  tbe  ground  that  no  foundation  bad  been  laid 
tor  the  Introduction  ot  sncb  evidence.  The  objection  was  sostsined, 
a  bill  reserved,  and  upon  this  the  defendant  relies. 

In  the  bill  of  exception  a  statement  is  made  as  to  what  fact  on  tbii 
point  tbe  State  witnesses  swore  to. 

The  judge  in  a  statement  to  the  bill  says:  "  Tbe  counsel  for  the 
accused  has  undertaken  to  relate  the  testimony  as  given  in  tbe  trial, 
but  as  it  differs  in  several  material  particnlars  from  that  actuaDj 
delivered  it  is  necessary  to  briefly  state  the  facts  on  which  the  mlii^ 
was  based."    We  must  accept  the  statement  of  facts  as  made  by  Ute 
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trial  jadge.  Tbie  role  has  been  so  often  affirmed  that  no  departnia 
from  it  would  be  warranted.  So  far  as  tbe  evidence  of  a  hoitllA 
demonstration  of  tbe  deceased  against  the  accnaed  is  concerned  ft 
i^maina  before  Che  jary,  and  is  a  matter  for  their  consideration  in 
tbe  plea  of  self-defence  ni^ed  by  tbe  defendant. 

Tbe  judge  has  his  duties  to  perform  in  the  coarse  of  the  trial  in 
determining  qnestions  of  law,  and  bia  conscience  and  his  judgment 
moat  be  respected. 

Whether  or  not  a  proper  foundation  has  been  laid  for  tbe  intro- 
duction of  evidence  as  to  tbe  character  of  the  deceased  is  a  qnestton 
ot  law.  The  facts  as  relating  K^nerally  to  tbe  defence  must  necea- 
aarily  go  to  tbe  jury  for  their  final  consideration,  and  among  tbem 
the  testimony  as  to  tbe  overt  act  or  hostile  demonstration.  But  the 
fact  as  to  character,  and  the  fact  of  communicated  threats,  must 
have  a  proper  foundation  laid  before  evidence  as  to  them  can  t>e  re- 
ceived. Wbetber  these  facts  should  go  to  the  jury  are  baaed  upon 
other  facts  which  are  addressed  to  the  judgment  and  the  conscience 
of  the  judge.  Hence  we  have  said,  tn  two  cases,  State  vs.  Ford,  87 
An.  448,  and  State  vs.  Harris,  45  An.  843,  that  there  is  a  wide  dif- 
ference between  evidence  ot  an  overt  act  and  proof  of  the  same, 
and  that  passing  npon  ancb  a  question  the  trial  judge  is  from  neces- 
aity  clothed  with  tbe  authority  to  decide  whether  a  proper  fonnda- 
tion  has  been  laid  (or  tbe  proffered  evidence  ot  an  overt  act,  and 
tbat  antbority  inctndea  tbe  diacretlon  to  ignore  and  not  to  consider 
testimony  wblcb  his  reason  refuses  to  believe. 

The  material  statement  of  the  trial  judge  is  as  follows:  "Some 
words  passed  between  tbe  parties,  bat  of  an  immaterial  and  not 
threatening  character.  The  deceased,  who  was  three  or  four  feet 
from  tbe  accused,  took  hold  ot  the  latter  by  tbe  coat  near  tbe  collar 
with  one  band,  when  the  accused  shoved  or  pressed  the  deceased 
toward  the  back  door  of  the  room,  throngh  which  both  parties  dis- 
appesred  scuffling,  the  deceased  exclaiming,  that  'damned  son  ot 
a  bitch  baa  stabbed  me.'  Tbe  witnesses  state  tbat  the  body  was 
found  witblo  three  or  four  feet  of  this  door  with  a  wound  near  the 
region  of  tbe  heart.  None  ot  the  State  witnesses  stated  that  blows 
bad  been  exchanged,  or  tbat  tbe  act  of  tbe  deceased  in  taking  bold 
of  the  accused  was  in  a  hostile  manner,  or  indicated  any  anger,  and 
was  not  accompanied  by  any  threats. 

"The  statement  of  tbe  accnaed  (as  related  by  his  counsel),  which  is 
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anbstaatiallj  correct,  was  bo  contradictory  u  compared  with  tbatoF 
Che  State  witnesses  that  I  considered  it  fabricated,  and  standing 
alone  did  not  safflce  to  lay  a  proper  fonndatlon  for  the  Bdmiaslonor 
the  testimony.  In  (act  I  was  strongly  Impressed  with  the  opinion 
from  the  natare  of  the  testimony  that  the  conduct  of  the  deceased 
in  taking  hold  of  the  accused  was  rather  pacific  and  friendly." 

His  statement  brings  this  case  within  the  rallngs  of  the  cassa  re- 
terred  to. 

The  motion  for  a  new  trial  only  urged  the  defence  cont^osd  in 
the  blU. 

Jndgmeat  affirmed. 

Behearing  refused. 

Ho.  ll,Mtf. 
,  State  vs.  Will  Spbabs. 

a  tearot  deikth  or  great  bodily  barm  ha  mnal  bstrce 
n  the  difflaulty  In  order  to  Just  If;  the  bom  leide  U 
loth  pnrtles  are  (he  a^grsSBors,  and  <(  one  la  ktlled  II 


Ear  as  he  could  with  saret;, 
avoid  his  own  destruBtlon  or  greater  bodll;  harm  to  him. 
rhere  the  trial  Judge  ataies  tn  his  utiargs  to  the  Jury  prlQClples  o[  lav  appllcabi* 

more  apeoldcallr  direots  the  attention  ol  tbe  Jury  to  the  application  at  the  la* 


APPEAL  from  the  Thirteenth  District  Court,  Pariah  of  East  Feli- 
ciana.    Brame,  J. 


M,  J.  Cunningham,  Attorney  General,  and  J.  L.  QoUan,  District 
Attorney,  for  Plaintiff,  Appellee, 

W.  F.  Kernan  for  Defendant,  Appellant. 

The  opinion  of  the  coart  was  delivered  by 

UcEnbky,  J.  The  accused  was  indicted  for  mnrder  and  convicted 
of  manslaughter.     He  appealed. 

The  following  bill  was  reserved  by  accused  to  the  rullag  of  tbe 
trial  Judge : 


NEW  ORLEANS,  DECEMBER,  1894. 


a.  Spears. 


"Be  it  remembered  tbat  on  the  trial  of  this  case,  tbat  It  baying 
been  testified  to,  the  accused  and  deceased  had  a  qnarrel  at  Wm. 
Stone'?,  who  stopped  it. 

"  Tbat  the  deceased  and  the  accnsed  afterward,  in  going  along  the 
road,  accused  asbed  where  Albert  Hamilton,  the  deceased,  waB.  He 
replied,  '  Here  I  am.'  Accnsed  aaid,  '  Clear  the  track,'  and  fired  at 
deceased.  That  deceased  got  In  some  bashes,  and  the  accused  be- 
hind a  tree.  The  deceased  then  said  to  accused,  'Why  don't 
;ou  come  out  square  or  fair  like  a  man.'  The  accnsed  said,  'All 
right,  then  you  come  out  of  the  buBbes.'  So  they  both  came  out  in 
the  road  and  came  toward  each  other,  the  accused  etill  holding  his 
pistol  in  bis  band. 

"  The  deceased  said,  '  I  want  to  know  what  yon  have  got  against 
me.'  The  accused  said,  '  You  got  a  bottle  of  whiskey  from  Mr.  John 
Delee  on  my  account  when  you  bad  no  right  to.'  The  deceased  said, 
'  I  did  not  do  it.'  The  accused  said,  '  It  you  will  go  with  me  to  Mr. 
Delee'a  in  the  morning  I  will  prove  it  ou  you.'  The  accused  testified 
that  he  said,  'Let  us  go  to  Mr.  Delee's  in  the  morning  and  settle  it 
peaceably.'  The  deceased  said,  '  No,  you  damned  eon  of  a  bitch,  we 
might  as  well,  or  bad  better,  settle  it  now,'  and  put  bis  band  to  his 
hip  pocket  and  tried  to  draw  his  pistol,  when  accused,  having  his 
pistol  in  bfs  band,  shot  bim,  from  the  effects  of  which  he  shortly 
afterward  died.  No  wituees  said  that  deceased  drew  his  pistol  be- 
fore he  was  shot." 

The  above  testimony  is  given  principally  by  the  accused  himself. 
In  view  ot  the  above  testimony  accused  requested  the  court  to 
chaise  the  jury,  "  That  it  the  jury  are  satisfied  from  the  evidence 
that  the  accnsed  withdrew  in  good  faith  from  the  first  conflict  and 
songht  to  adjust  tho  quarrel  amicably  and  peaceably,  and  if  they  be- 
lieve from  the  evidence  that  the  deceased  made  a  hostile  demonstra- 
tion to  kill  bim  or  do  bim  some  great  bodily  barm,  tbat  the  right  of 
self-defence  revived  in  favor  of  the  accused,  and  that  to  protect 
himself  from  death  or  serious  bodily  harm  he  was  justified  in  killing 
the  deceased." 

The  court  refused  to  give  the  above  charge  specially  to  the  jury, 
for  the  reasons  that  the  requested  charge  was  too  restrictive, 
and  was  calculated  to  confuse  and  mislead  the  jury,  and  that 
be  had  already  charged  on  this  point,  so  far  as  applicable  to 
this  case. 
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In  th«  general  charge  the  jndge  gave  the  following  aa  applicable 
to  the  facts :  "  Bat  if  the  aasanlted  partj  ie  in  fanlt  he  is  bonnd  to 
retreat  aa  far  aa  be  can  safely  do  eo.  He  ie  required  to  decline  the 
combat  in  good  faith,  and  if  he  usee  all  the  means  In  his  power  to 
escape,  even  killing  In  self-defence  is  lawfni. 

''  Bnt  it  a  man  seeks  to  bring  on  a  difBcnItj  and  slays  Ids  adver- 
sary, he  can  not  avail  himself  of  the  plea  of  srif-defence." 

In  the  case  of  State  vs.  Thompson,  4S  An.  970,  relied  upon  by  de- 
fendant, the  trial  judge  refased  to  charge  the  jary  as  to  the  lav 
applicable  to  the  facts  as  recited  in  the  bill. 

Analyzing  the  charge  of  the  trial  jadge  and  the  chat^  reqaested, 
tbey  are  practically  the  sftme,  the  latter  only  differing  from  the  for- 
mer in  more  specifically  directing  the  jnry's  attention  to  good  faith 
in  defendant's  withdrawing  from  the  first  conflict,  and  his  belief  in 
the  imminent  peril  in  which  his  life  was  placed,  or  to  the  great  Ix>cU]y 
harm  which  menaced  him. 

The  trial  jndge  correctly  gave  the  law  to  the  }ary  on  the  good 
faith  required  from  defendant  In  withdrawing  from  the  conflict,  and 
the  law  of  self-defence  when  the  assaulted  party  Is  in  fanlt,  and  the 
means  he  mnst  employ  to  avoid  the  homicide,  and  the  law  applicable 
to  the  facts,  when  a  person  brings  oa  a  difflcalty  and  slays  hie  adver- 
sary. These  several  statements  of  the  law  in  the  general  charge, 
we  think,  were  applicable  to  the  facte  as  disclosed  in  the  bill. 

If  the  defendant  acts  from  the  fear  of  death  and  great  bodily 
harm  and  kills  another,  he  mast  be  free  from  fanlt  in  bringing  on 
the  difBcnItv.     Law  ot  Homicide,  Kerr,  201. 

In  cases  ot  mutual  combat  both  parties  are  the  Bgg^ssors,  and  If 
one  is  killed  it  will  he  manslaughter  at  least,  unless  the  survivor  can 
prove  that  before  the  mortal  stroke  was  given  be  bad  refused  any 
farther  combat  and  retrested  as  far  as  he  conld  with  safety,  and  tiiat 
he  killed  hie  adversary  from  necessity  to  avoid  his  own  destrnction 
or  great  bodily  harm  to  him.  Law  of  Homicide,  Kerr,  203;  The 
People  vs.  Sullivan,  S  N.  Y.  396;  Hodges  vs.  State,  IS  Ga.  tl7; 
Stewart  vs.  State,  1  Ohio,  66;  State  vs.  Clements,  32  Maine,  279; 
Shorter  vs.  the  People,  2  N.  Y.  193 ;  State  vs.  Wells,  Coie,  N.  J.  424; 
Dill  vs.  State,  25  Ala.  N.  8.  16;  The  State  vb.  Yarbrongh,  1  Hawks, 
78;  Selfridge  Case;  Horrigan  and  T.  Case  of  Self-Defence,  3;  State 
vs.  Chandler,  6  An.  489. 

The  facts  recited  in  the  bill  show  that  (be  accnsed  brought  on  the 
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Brat  difflcoltr,  and  what  transpired  followed  bo  soon  after  the  aseaolli  of 
aociued  upon  deoeaaed  that  practically  it  was  one  eotlre  transaction. 
Tfae  inyitation  of  deceased  to  accused  to  come  into  the  road  and 
fight  oat  the  difflcalty,  when  he  was  in  hiding  to  protect  himself  from 
the  asaaolts  of  tbe  deceased,  was  a  contlnaation  of  the  conflict.  Ac- 
cnaed's  acceptance  of  this  InTitation,  at  best,  coald  be  bat  a  change 
to  motoal  combat.  The  facts  stated  in  the  bill  show  that  tbe  accused 
offerad  to  go  the  next  morning  and  prove  tbe  charxe  be  made  against 
the  accDsed,  and  to  settle  the  difflcnlty  amicably.  On  tbe  facts 
stated  Id  tbe  bill,  tbe  charge  that  the  defendant  was  "required  to 
decline  the  combat  in  good  faith,  and  If  he  uses  all  the  means  in  his 
power  to  escape,  even  killing  in  self-defence  Is  lawful,"  we  think 
mfflcieutly  applied  to  the  facts  recited.  * 

The  right  of  self-defence  Is  a  natural  instinctive  right  in  every  bn- 
man  being  and  rests  upon  apparent  reasonable  necessity  to  preserve 
one's  person  from  violence.  If  there  be  snch  an  actnal  physical 
attack  as  to  afford  reaaooable  gronnds  to  believe  that  the  design  is 
to  destroy  life  or  do  great  bodily  iujnry  npon  tbe  person  assaulted, 
th6  killing  in  snch  case  will  be  jastlflable  homicide  in  self-defence. 
Bat  the  accused  must  be  without  fault  in  haying  provoked  the  diffi- 
culty by  an  assault  upon  the  deceased.  What  is  sufficient  Justifica- 
tion to  commit  the  homicide  depends  always  npon  the  particular 
facts  in  the  case  and  the  surroundings  of  the  parties. 

We  are  of  the  opinion  that  the  general  charge  embraces  the  law 
applicable  to  the  facts  in  tbls  case,  and  under  it  the  jury  could  find, 
If  the  facts  jastided  it,  an  appllcatiou  of  the  law  to  the  theory  of  tbe 
defence  aa  stated  in  the  bill:  first,  that  the  defendant  qait  the  com- 
bat in  ftood  faith  and  sought  to  adjaat  the  difflcalty;  that  the  de- 
ceased made  a  hostile  demoDstratlon  against  tbe  accused,  thai  the 
right  of  self-defence  revived  in  his  favor  and  that  be  killed  the  de- 
ceased from  necessity  to  avoid  hie  own  destraction. 

Theother  objection  to  the  charge,  that  that  part  of  it  referring  to  the 
reasonable  doubt  was  misleading,  is  without  merit,  as  the  charge  on 
this  part  is  fnll  and  almost  identical  with  the  language  in  the  text- 

The  motion  for  a  new  trial  urges  nothing  which  was  not  before  the 
jury  and  passed  upon  by  them. 

When  tbe  trial  judge  states  in  bis  charge  to  the  jury  priuclples  of 
law  applicable  to  tbe  facts  in  the  case,  we  are  not  disposed  to  find 
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Tblbodaai  Ts.  Town  ot  Thlbodaax. 


fanlt  with  Ub  rejection  of  a  special  cb&rge  requested  by  deteitdub 
vtiicb  more  Bpeciflcally  directs  tlie  attention  of  tbe  jnry  to  the  appli- 
cation of  the  law  to  particnlar  facts. 
Jndfcment  afflrmed. 


No.  11,857. 

THEOPHILB    TBIBODAUZ  vs.  TOWK  of    THIBODAUX  ET  AL8. 

All  olQcer  wbo  ncM  atrletly  wLthLn  (be  duties  Imposed  apon  bim  by  lair  linot  n- 
Bponalble  iDdlTliiuBlly  tor  acta  oominKted  In  tbe  dfacbarge  of  ofllclal  duiiii. 

Wben  It  l»  alleged  llial  a  municipal  corporatlDii  Ims  executed  a  lawful  power  in  u 
InJurlouB  and  mallcloaa  maDner.  the  presumption  will  be  la  favor  ot  tbe  pro- 
priety and  Kood  faltb  of  the  act  ot  the  corporation,  and  the  plalullfl  mnil  mik* 
out  a  clear  ease  ot  wilful  oppreselon  to  obtain  relief. 

A  muQlQlpal  corporation  Is  not  liable  tor  damages  done  to  private  property, anlsii 
(be  act  was  done  witbout  autborlty  of  law,  or.  belag  aathorlzed  by  law,  wu 
Improperly  and  wantonly  executed. 

APPEAL  from  the  BLghteenth  District  Court,  Parish  of  Latouche- 
Billiu,  J.  ad  Aoo. 


Clay  Snobloch  &  Son  for  Plaintiff,  Appcllaut. 
Bealtie  &  Beattie  for  Defendants,  Appellees. 

The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  plaintiff  owns  property  upon  which  he  resides 
in  the  town  of  Thibodauz.  He  sued  the  corporation  aud  John  Mc- 
CuUa  jointly  and  severally  tor  two  thouaaud  five  hundred  dollatft 
damages  for  depreciation  in  the  value  of  his  property  and  two  hun- 
dred aud  fifty  dollars  attorney's  fees  for  prosecuting  the  action.  Ths 
cause  of  action  is  stated  to  be  that  on  the  6ch  day  of  May,  1890,  tba 
defendant  corporation  allowed  John  McColla  to  cnt  a  canal  from 
Acadia  plantation  to  drain  all  the  territory,  incladiug  the  property 
of  the  defendant  McCiilla  to  the  westward,  into  and  tbrongb  a  ditch 
on  Cider  street  in  itaid  towa,  on  the  south  line  of  plaintiff's  property, 
into  the  Barataria  canal,  which  is  immediately  west  of  plsintiff's 
property. 
The  territory  drained  is  alleged  to  be   four  hundred  acres,  the 
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natural  drainage  of  Tblch,  it  ia  claimed,  Is  to  the  eaet  through 
Acadia  plantation  and  throngb  the  Lafonrche  awamp. 

The  plalnUfF  farther  allegei  that  be  made  complaint  of  the  precip- 
itation of  the  water  on  his  property,  bat  Instead  of  stopping  it  the 
corporation,  on  the  1st  April,  1898,  aggravated  the  damage  by  plac- 
ing a  floodgate  at  the  west  end  of  said  calvert.  The  acts  ol  de- 
fendants are  alleged  to  be  "tortions  and  illegal."  The  defendant 
HcCnlla  pleaded  a  general  denial,  and  specially  that  "in  all  be  did  in 
the  premises  was  la  his  official  capacity  as  drainage  commisaioner." 
The  defendant  corporatioa  also  pleaded  a  gener^  denial,  and  admit- 
ted its  consent  to  the  drainage  complained  of. 

The  testimony  shows  that  the  defendant  McCoIla  acted  solely  In 
his  official  capacity. 

The  record  does  not  disclo-e  the  fact  that  the  defendant  McOnlls 
acted  on  his  own  responsibility  and  indlTidnally  incntling  the  ditch. 

Officials  in  the  performance  of  a  dnty  imposed  by  law  can  not  be 
held  In  damages  for  acts  done  strictly  within  the  lines  of  official  duty. 

The  evidence  shows  that  the  second  drainage  district  was  created 
by  the  police  jnry  of  Lafoarche  and  embraced  within  its  jorisdiction 
the  town  of  Thibodaai. 

There  are  three  commiSEioners  of  the  drainage  district,  and  on 
their  application  permission  was  granted  by  the  council  of  the  town 
of  Tbibodanx  to  drain  into  Cider  street  ditch  a  canal.  This  ditch  or 
canal  was  cat  by  Quidry  and  Lagarde,  then  owners  of  plaintlD's 
property.  Plaintiff  acquired  title  from  Qaidry.  The  ditch  was  cat 
many  years  ago  and  drains  into  the  Barataria  canal,  which  is  tba 
natoTal  drain  of  the  town  of  Tbibodanx  and  had  been  used  to  carry 
off  the  drainage  of  the  town  from  time  immemorial.  Plaintift'a 
property  is  lower  than  the  land  immediately  alongside  of  tbe  ditch 
and  between  that  ditch  and  his  fence,  and  when  tbe  ditch  is  dry 
water  to  a  considerable  amount  after  heavy  rains  remains  on  the 
ground  in  the  vicinity  until  evaporated.  Before  the  ditch  on  Cider 
street  was  cnt  by  Ouidry,  he  says  plaintiff's  property,  after  heavy 
raine,  was  full  of  water,  in  depth  not  less  than  a  foot  and  a  half.  The 
lots  of  plaintiff  sloped  toward  the  east. 

Tbe  natural  flow  of  the  water  is  from  a  ridge  on  Tetreau's  land,  or 
in  tbflt  neighborhood,  to  the  east  on  the  eaet  side  of  the  ridge,  and 
to  the  west  on  the  west  side  of  it. 

Tbe  Older  street  ditch  is  the  main  drain  that  carries  the  water  into 


OOUBT  OP  LOUISIANA. 


Bradlord  Ta.  Damsre. 


th«  BarstarU  canal  from  the  eaatero  part  of  the  town  and  tbe  mbnilM 
in  the  Ticlnit}'.  If  there  was  no  ditch  on  Cider  street  the  lower  pot- 
tionof  tbe  town  voold  be  flooded  in  timee  of  heavy  rainfalli.  Aflood- 
gate  was  placed  at  the  colvert  on  the  Cider  street  ditch,  the  object 
of  which  was  to  prevent  the  water  from  the  Barataria  canal  ranning 
throagta  that  cnlvert  and  going  east. 

It  appears  to  ns  that  all  that  was  done  In  opening,  deepening  and 
widening  the  Cider  street  ditch  was  tor  the  better  drainage  of  tiie 
town.  The  plaintifF's  land  was  low  and  so  sitnated  as  to  remire  tbe 
drainage  from  parts  more  advaatageonsly  located. 

Tbe  plaintiff  bas  apparently  suffered  from  the  drainage  canal  on 
Cider  street.  Bnt  tbe  inconvenience  to  him  is  the  result  of  tbe  un- 
fortunate location  of  his  property.  He  holds  it  safaject  to  nnfortn- 
nate  conditions  and  his  interest  most  give  way  to  the  greater  con- 
trolling interest  of  the  public.  Daboae  vs.  Levee  OommisaioaerK,  11 
An.  187. 

It  is  prol>able  that  the  cnlvert  in  the  ditch  was  too  smaU.  Bnt  thi« 
was  an  error  of  jndgmeat  in  the  constniction  of  the  work.  Bnt  on 
this  poind  the  evidence  is  not  Bacb  as  to  jastity  the  condarion  thtt 
the  work  was  detective.  When  it  is  alleged  that  a  mnnicipal  cor- 
poration has  execated  a  lawfal  power  in  an  injarions  and  mslicioos 
manner  the  presumption  will  be  in  favor  of  the  propriety  and  good 
faith  of  the  acts  of  tbe  corporation,  and  tbe  complainant  maat  make 
out  a  clear  case  of  wUtul  oppression  to  obtain  relief.  Reynolds  vs. 
Mayor,  13  An.  428. 

The  acts  of  tbe  corporation  of  the  town  of  Thibodanz  have  not 
been  shown  to  be  such  acts  as  were  not  vested  in  the  corporation  by 
the  charter  ot  the  town,  or  that  they  were  improperly,  wantonly  and 
maliciously  done.  We  are  therefore  ot  opinion  that  the  plunliff  fa 
without  cause  of  action  against  the  defendants.  Bennett  vs.  New 
Orleans,  14  An.  120. 

Judgment  afSrmed. 

mo'St'  No.  11,647. 

ri^  UD  Jaubs  L.  Bba^dfokd  vs.  Obrmaih  Damasb;   Jahss  L.  Bbadpobd 

vs.  Oscar  Richard;   James  L.  Bkadfosd  va.  Oeorqb  Vig- 
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TSDdor  before  tbe  sale  are  peraonal  to  him  and  are  not  transteired.  and  eaanot 
be  recovered  by  tbe  parchaier  aoleu  expreuly  tranBterred.  MeotEon  maM  be 
made  ot  tbe  rlsbt  ol  action  and  by  wboni  tbe  damage  was  done,  and  agaluat 
wbom  tbe  action  mast  be  directed. 

APPEAL  from  tbe  Fonrteeath  Diitiicb  Oonrt,  Parish  of  Iberville. 
Talbot,  J. 


Jamea  L.  Bradford,  PUintiD  and  Appellaat,  in  propria  peraona. 
Sirtu  dt  Oondran  for  Defeadants,  Appellees. 

The  opiDlon  of  tbe  court  waa  delivered  by 

McEnbbt,  J.  These  cases  were  consolidated,  tried  together  and 
one  judgment  rendered  applicable  to  all.  Plaintiff's  demacda 
sgunst  defendants  were  dismissed. 

Tbe  plaintiff  purchased  from  the  Pontchartrain  Levee  District  a 
lance  amoont  of  swamp  land.  Tbe  sale  was  made  May  1,  1894.  Tbe 
price  was  one  dollar  per  acre,  and  the  land  conveyed,  eitnated  in 
Iberrille  parish,  was  two  thonsand  one  hundred  and  seventy-nine 
and  92-100  acres. 

In  tbe  petition  in  the  snit  agalast  Damare,  it  is  alleged  in  the 
months  of  Jnne,  Jnly  or  Angnat,  in  1893,  dnring  a  period  ot  over- 
flow, be  cut  from  aald  land  a  l&rge  nnmber  of  cypreaa  treea,  and 
made  tbe  same  into  boards  and  ablnglea,  ataves  and  wood.  The  pe- 
tition alleges  that  said  stares  now  are,  and  always  have  hecn,  the 
8oIe,  lawfal  property  ot  yoor  petitioner,  and  that  he  is  entitled  to 
recover  possession  ot  the  same,  or  the  value  thereof,  with  fall  dam- 
ages for  their  conversion. 

The  anit  againat  Vignean  and  Rlcliard,  both  of  whom,  it  is  charged, 
received  from  the  defendant,  Damare,  atavea,  is  for  ^heir  unlawful 
detention  and  refuaal  to  deliver  tbe  same  to  petitioner.  In  theae 
Bnits  writs  of  aeqneatration  were  iaaued,  except  as  against  Richard, 
and  tbe  property  seized.     It  was  released  on  bond  by  defendants. 

Tbe  defendants  died  an  exception  of  no  canse  ot  action,  which 
■WAB  overraled,  after  which  the  defendants  filed  anawers  reiterating 
their  exception  and  a  general  denial.  Subsequently  and  prior  to  the 
trial,  peremptory  exceptions  were  filed,  to  the  effect  that  should  it 
be  held  that  tbe  act  of  sale  carried  with  it  the  right  to  aue  for  tbe 
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ftUeged  treapau  and  torta  of  defend&nta,  that  the  sale  was  ot  a  liti> 
giouB  Tlgbt,  and  therefore  null  and  void.  This  was  referred  to  the 
merits,  and  on  the  trial  of  the  case  the  demand  of  plaintiff  was  re- 
jected in  each  of  the  three  snite,  the  eequeatration  againat  Damare 
and  Vigneaa  was  set  aside,  one  hnndred  dollars  damagea  tor  attor- 
ney's fees  in  (avor  of  Damare  for  the  setting  aside  ol  the  eeqaeatra- 
tion,  and  for  the  same  reason  flftj  dollars  in  favor  of  Vlgnean.  Ma- 
terial evidence,  necessary  to  support  plaintiff's  demand,  was  re- 
jected, and  the  Judgment  was  based  on  failure  of  proof  on  part  of 
pUiatift. 

The  plaintiff  bases  hia  right  to  pnrsne  the  defendants  on  the  recital 
in  the  deed  to  him  as  followe:  "With  foil  aubstitntion  and  subrogs- 
tion  In  and  to  ali  the  rigbte  and  actions  of  warranty  which  said  board 
haa  or  may  have  against  all  preceding  owners  and  vendors  and  to  all 
other  rights  and  actions  against  all  other  peraond;"  and  to  a  sopple- 
mental  deed  to  him,  after  the  filing  of  this  enit  by  the  Pontcbartnia 
Levee  Board,  in  which  it  is  alleged  that  in  the  sale  to  plaintiff  the 
board  intended  to  tranefer  to  him  "  every  right  of  action  or  recoorae 
in  favor  ot  said  Bradford  which  said  Board  of  Commiaiiionera  or  its 
vendors  had  or  might  have  to  proceed  agalnat  any  and  all  the  tres- 
passers or  otber  persona  for  trespsBsing  upon,  or  advising,  aiding  or 
abetting  others  in  trespasaing  upon,  or  cutting,  or  removing,  or  pui- 
chaslng,  or  otherwise  interfering  with  the  timber  and  trees,  tielDgor 
growing  upon  Bald  land."  This  supplemental  deed  or  declaration  of 
the  intention  of  the  parties  to  the  orginal  deed  was  rejected  by  the 
court.  It  will  not  be  necessary  to  role  od  the  question  ot  ita  rejec- 
tion, for  if  the  defendant's  exception  ot  no  cause  ot  action,  which 
was  directed  to  the  recital  in  the  original  deed,  is  good,  it  applies 
equally  to  the  recitals  in  the  supplemental  deed,  as  it  Is  equally  as 
ambiguous  and  fails  to  expressly  describe  or  indicate  what  particclar 
right  of  action  was  transferred  to  plaintiff. 

This  court  has  said  in  several  cases  "  that  the  purchaser  of  prop- 
erty is  presumed  to  acqoire  all  actions  appurtenant  to  the  property 
and  neccHBary  to  ita  perfect  enjoyment;  but  as  to  damages  actually 
suffered  bv  the  vendor  before  the  sales  they  are  personal  to  him  and 
can  not  be  recovered  by  the  purchaser  without  an  express  subroga- 
tion." Clark  vs.  Wnrner,  6  An.  408 1  Psyne,  Jr.,  ve.  James  &Trager, 
42  An.  231;  Matthews  vs.  Alsworth,  45  An.  466. 

If  the  plaintiff  rests  his  demand  upon  the  substitution  in  the  act  of 
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sale  to  bim  he  is  conlronted  by  Art.  216D,  par.  1,  0.  0.,  whtcb  Bays  In 
retereoce  to  a  conyentlooal  snbBtltation:  "  When  the  creditor 
receiving  bis  payment  from  a  third  person  enbrogates  him  In  fats 
rights,  actdons,  privileges  and  mortgages  a^ainBt  the  debtor,  this 
subrogation  most  be  expressed  and  made  at  the  same  time  o(  the 
payment." 

Id  the  act  of  sale  to  plaintltt  there  Is  no  mention  of  his  having 
ptad  the  debt  due  by  these  defendants  to  his  vendor,  and  there  is  no 
express  snbrogatlon  made  at  the  time  of  payment.  It  the  act  snb- 
rogated  the  plaintiff,  as  claimed  in  the  petition,  the  price  paid  (or 
tbe  property  shoald  have  some  reference  to  the  claim  which  the 
plaintiff  paid,  and  was  Inclnded  In  tbe  price. 

In  the  case  of  Olark  vs.  Warner,  6  An.  408,  tbis  coart  said :  "  Bnt 
as  to  damages  actnally  suffered  before  tbe  pnrcbase  we  know  of  no 
other  principles  governing  the  case  than  those  referable  to  this  gen- 
eral principle  of  the  Oode,  that '  every  act  of  man  that  catises  damages 
to  another  obliges  him  by  whose  fault  It  happened  to  repair  It.'  It  is 
a  mere  corollary  that  the  reparation  mnsi.  be  made  to  him  who  suf- 
fered the  injnry.  The  plaintiff,  after  posseasing  the  property  twenty 
months,  cl^ms  one-third  more  damages  than  he  gave  Mrs.  Springer 
for  his  left  with  all  tbe  bnlldlngs  and  Improvements.  This  leads  to 
the  impression  that  the  modlcity  of  the  price  he  gave  for  the 
premises  may  perhaps  he  attributed  to  their  dilapidated  and  danger- 
ons  sitnatlon  on  acconnt  of  the  erection  of  the  ice  house  and  other 
catises.  It  is  Impossible  from  the  law  to  concur  with  the  District 
Jndge  that  these  damages,  which  probably  caused  the  moderate  price 
Eiven  for  the  bouse  and  kitchen,  shonld  be  a  source  of  proBt  to  the 
purchaser,  who  bad  a  perfect  knowledge  of  their  existence  when  he 
pnrchased." 

This  case  in  the  tacts  la  not  unlike  the  case  tinder  consideration. 

The  plaintiff  paid  two  thousand  one  hundred  and  seventy-nine 
dollars  and  ninety-two  cents  for  the  land,  and  bis  demand  is  for  six 
thousand  and  eighty  dollars  for  the  timber  cut  and  damages  la  cut- 
ting  and  opening  float  roads.  In  the  act  of  sale  Ist  of  May,  1894, 
tbe  plaintiff  acknowledges  himself  to  be  familiar  with  the  title.  The 
almost  immediate  filing  of  this  suit  after  the  parcha^e  shows  that 
plaintiff  was  familiar  also  with  the  condition  of  the  land  at  the  time 
be  pnrchased  the  same.  If  the  price  of  one  dollar  per  acre  is  to  he 
considered  as  a  low  price  for  the  land,  it  is  to  be  presumed  that  the 
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taking  off  the  timber  and  other  damages  were  eetdmoted  in  flxtng 
tbe  price,  and  we  can  not  believe  that  tlie  price  woe  so  fixed  in 
order  to  permit  tbe  plaintiff  to  reap  a  rich  reward  Ln  the  way  of 
profits  for  damofces  and  loaa  of  timber  prior  to  the  ule.  If  so,  tbe 
apecific  claim  transferred  would  have  been  mentioned. 

In  the  act  of  snbrogatlon,  an  express  mention  of  the  amoont  of 
damage  done,  and  its  paymeat  by  the  plaintiff,  either  in  estimatiQg 
the  price  or  separately,  was  necesBor;  to  constitnte  a  convenUonal 
onbrogatloD. 

In  Matthews  vs.  Aleworth  the  syllabna  la  as  follows: 

"Tbe  pnrchaBer  is  preBamed  to  bay  tbe  accessory  rights  to  tbe 
property  transferred,  but  damages  suffered  by  the  vendor  before  tbe 
aale  are  a  personal  right  not  transferrad  and  can  not  be  recovered 
without  an  express  subrogation." 

In  that  case  a  plantation  was  sold,  and  with  it  a  lease  entered  into 
October,  1890.  Tbe  deed  contained  this  stipulation:  "Thia  convey- 
ance Is  made  with  complete  trouBfer  and  Bubrogation  of  oil  rigbls 
and  ot  all  actions  of  warranty  or  otherwise  against  all  former  claim- 
ants, proprietorij,  tenants  or  warrantors  of  the  property  herein  cm- 
veyed."  Under  tbla  stlpolatlon  the  court  held  that  tbe  language 
could  not  be  conatraed  to  Include  the  right  of  action  for  a  violation 
of  the  lease  by  any  tenant  prior  to  lat  of  October,  1890.  In  refer- 
ence to  the  violation  of  the  lease  prior  to  1890,  the  court  said: 
"They  are  not  distinctively  alleged,  partloalarly  as  to  dates."  The 
conclusion  from  tbe  opinion  is  that  anless  there  was  particular  men- 
tion of  the  lease  (or  the  violation  of  which  damages  were  claimed, 
no  right  of  action  for  the  violation  was  transferred.  There  was  no 
express  snbrogatlon. 

In  Roman  vs.  Forstoil,  11  An.  717,  this  conrt  said  that  gubrogatioa 
and  tranter  are  not  Bynonymous  legal  terms.  Payment  is  a  mode  ol 
axtingaishing  a  debt;  anbrogation  is  a  fiction  of  the  law,  which  in 
the  language  of  the  Oode  "is  the  right  of  a  creditor  in  favor  of  a 
third  person  who  pays  him,"  and  is  "  either  conventional  or  legal" 

The  cases  referred  to  seem  to  treat  the  transactions  alluded  to  ss 
transfers,  although  the  word  subrogation  is  sometimes  employed. 

Oonaidering  tbe  transaction  of  tbe  Board  o(  the  PonbchortrMn 
Levee  District  with  plaintiff  as  a  sole  ot  the  right  ot  action  "to  pro- 
ceed against  any  and  all  tbe  trespassers  or  other  persons  for  tres- 
passing upon,  or  entering,  or  advising,  or  abetting  others  in  trss- 
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paulDK  npoa,  or  cuttiog,  removlDg  or  pnicbadng,  or  otherwise  Inter- 
tarioKwith  the  timber  or  trees,  etc.,  being  or  growing  upon  eaid 
land,"  there  Is  no  definite  thing  conveyed  or  traneferred.  No  right 
of  action  against  any  partlcnlar  person,  for  &ny  particular  kind  of 
trespass,  is  transferred. 

The  rights  of  action  transferred  to  plaintiff  were  independent  of 
any  accessory  right  accompanying  the  property  sold.  There  was  no 
price  stipalated  in  the  act  of  sale  f9r  them.  II.  Henoen,  Sale,  1  (d)  ; 
Oivll  Oode,  2439;  Collins  vs.  Lottery  Company,  43  An.  9. 

Incorporeal  things,  sach  as  a  debt,  an  inheritance,  a  servitude  or 
any  other  right,  may  be  sold,  bat  there  mnst  be  some  mention  or 
description  of  the  thing  or  the  right  sold,  so  as  to  identity  it  with 
some  degree  of  certainty. 

The  plalntitt'a  principal  demand  against  the  defendants  ia  for  the 
timber  which  bad  been  taken  off  the  land.  This  timber  was  not 
transferred  by  the  sale  to  plaintiff.  No  mention  is  made  of  It.  In 
Woodmft  TB.  Roberts,  4  An.  127,  it  was  held  that  where  one  pur- 
chased from  the  government  a  certain  nnmber  of  acres  of  pnbllc 
land,  on  which  there  was  at  the  time  wood  cnt  and  corded,  he  has  no 
claim  to  the  wood.  The  nghts  of  the  government  to  it  were  not 
transferred  to  ibe  purchaser. 

The  defendants  have  asked  for  an  amendment  of  the  judgment  In- 
creasing the  amoant  of  damage  for  attorney's  fees.  The  District 
Jadge  who  tried  the  case  was  in  a  position  to  know  the  value  of  the 
services  of  the  attorneys.  There  Is  nothing  in  the  record  that  SDg- 
gests  to  ns  that  he  erred  in  fixing  the  amount. 

Judgment  affirmed. 


No.  11,507. 
John  Jacob  Mattise   vs.   Conguubss'  Icb   Manufactubiho       . 

Co  If  PANT.  I 

Tha  death  of  pUlnlltTB  bod  was  oauied  by  the  eiploslon  of  one  or  deteDduit's 

boilers.  I 

Tbere  was  mliinaDaKeiiieDt  and  iieBllKeace  in  operating  the  machinery  and  bollen.  |l 
The  man  killed  waa  a  coal  parser  at  the  boilers. 
The  plalDllff  claims  for  tbe  recovery  □(  damagea  aoBtalned;  lor  agooy  and  luHer-     ' 

IDK  endured  by  tbe  victim  ot  Ibe  accident. 
Tbare  la  a  dlatinctlon  between  gervantB  ot  a  corporation  ezerclilng  do  iuperrlslOD 

oter  othera  engaged  with  tbem  In  the  same  einployment  and  employta  clothed 

with  tbe  control  of  a  department,  With  authority  to  employ  and  discharge  the    | 


Ifi86  8DPRBBIB  OOUKT  OF  LOUISIANA. 

MaltlBe  TB.  loe  fX>mpsoy. 

Thaumnt  li  Buppoaed  to  know  and  auQme  therlak  ol  bli  fellow  Hmnfactn- 
ICMQnM  hod  DCKllBeDoe;  bat  he  doeinot  ritk  tbe  oareleBsneu  and  neglifcnn 
of  thoae  plicMI  OTer  him. 

Hb  aou  In  ■  aabordtnate  oapaolty.  H[i  duty  li  obedlaaoe.  Be  rellei  on  tbe  otn 
and  Judsmflat  of  bli  Huperlon. 

A  aorpomtton  li  liable  for  nagll^noe  raapeotlDg  dnt[BB  It  Is  required  to  pectom 

Tbe  Bgeiic  entraited  wEtli  their  pertoniiaDce  ooooplM  tbe  place  ot  tbe  oorporatloa, 

deem^  preeeut. 
Tbs  eogliiHer  Id  oharice  ot  the  mMhlnery  and  o[  tlie  ammoDla  department  o    ■» 

plant  was  Inrormed  of  a  "bag"  formed  oa  the  abell  ot  the  boiler,  tbat  eiploikd 

tbree  boars  alter  he  had  been  Informed. 
Tbe  boiler  was  Dot"  eutoS"  and  pat  out  of  lerrlae  aa  required  to  aTcrtaocldenU 

APPEAL  from  Civil  District  Oonrt,  Parisb  or  Orleuia. 
Monroe,  J. 


■John  Q.  Flynn  and  W.  B.  Lanocuter  for  Plaintiff  and  Appellee. 
Harry  H.  Hall  (or  Detendant  and  Appellant. 

The  opinion  of  tbe  conrt  was  delivered  by 

Brbaux,  J.  Tbe  plaiatilt  enes  tor  the  recovery  of  damages  §iu- 
tained  hj  the  death  of  bU  son  caused  by  the  explosion  of  a  boiler. 

The  defendant  admits  that  Frederick  Hattiae,  tbe  son  of  pl^nUlt, 
was  killed  by  an  explosion  of  a  boiler  owned  by  tbe  company. 

The  defence  Is  a  denial  of  all  liability,  and  that  it,  or  its  employto, 
were  gailty  ot  negligence;  and  It  farther  alleges  that  if  there  wm 
negligence,  its  employes  were  tbe  fellow  servants  of  the  defendant. 

In  a  supplemental  answer,  tbe  defendant  sets  ap  and  aven  that 
plaintiff  proposed,  if  the  defendant  wonid  pay  tbe  fnneral'ch&igeahs 
wonid  accept  the  payment  in  full  settlement  of  all  claims  ttiat  he 
might  have  for  damages. 

Tbe  court  a  qua  decided  that  the  plaintiff  is  not  entitled  to  rocovet 
on  bis  own  account  for  loss  of  support,  as  the  relations  between  him- 
self and  his  son  bad  not  been  of  a  character  to  justify  the  belief  tbat 
be  would  have  looked  to  or  received  from  him  any  relief  or  support, 
had  be  lived. 

Upon  tbe  other  ground,  as  exercising  the  action  of  his  son,  which 
survived  in  bis  favor,  be  was  allowed  tbe  sum  of  two  thoosaod  five 
hundred  dollars. 
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The  following  are  the  tacts  as  we  Bummarize  them : 

The  bollere  were  iron  boilers. 

In  the  altemooD  of  26th  of  Jaoe,  1892,  the  flreman  informed  the 
engineer  in  charge  that  a  "  baj;  "  had  formed  on  the  boiler. 

The  chief  engineer  teBtiflee  that  he  ordered  this  flreman  to  pnt  ont 
the  flree  and  put  the  boiler  out  of  Bervlce. 

He  also  states  that  the  boiler  had  "bagged"  previously;  opon 
notification  he  gave  it  a  critical  examination  and  pat  it  into  Berviee 
for  inspection;  that  it  is  customary  whenever  a  boiler  "bags"  to 
put  oat  the  Bre;  to  have  it  examined  and  the  "  bag  "  driven  up  or 
cnt  ont  and  a  new  sheet  pnt  in.  A  bag  in  the  boiler  is  formed  by 
sediment  settling  on  the  inside,  which  prevents  the  water  from  touch- 
ing the  shell ;  the  result  is  the  boiler  expands  whereverthe  sediment 
settles,  and  the  entire  thickness  of  the  sheet  is  forced  out  by  the 
inward  pressure.  The  weight  of  the  evidence  is  that  a  "  bag  "  in  a 
boiler  should  never  be  neglected,  as  neglect  may  be  attended  with 
seriooB  accident;  that  the  fire  should  be  immediately  taken  out  and 
the  boiler  disconnected.  About  three  hoars  after  the  flreman  had 
reported  to  the  engineer  and  superintendent  in  charge  that  there  was 
a  "  bag  "  in  the  boiler,  the  explosion  occurred  and  killed  the  son  of 
plaintiff,  who  was  a  coal  passer  at  the  boilers.  The  evidence  does 
not  disclose  that  the  flreman  complied  with  the  order  and  that  the 
boiler  was  "  cut  off "  or  separated  from  the  battery  of  boilers  of 
which  it  formed  part  by  closing  the  connecting  valves  and  putting 
oat  the  fire. 

Thechief  engineer,  Smith,  superintended  and  directed  the  ammonia 
department  of  the  plaut  and  had  charge  of  the  whole  factory.  He 
had  the  authority  to  employ  and  discharge  the  flreman  and  other 
employes. 

The  deceased  waa  his  subordinate  under  his  immediate  direction^ 
by  whom  he  had  been  employed  and  might  be  discharged. 

The  president  of  the  company  teatifleB  that  a  Buperintendent  of  the 
defendant's  ammonio  engine  and  boiler  was  succeeded  by  this  engi- 
neer, who  was  promoted  from  the  position  of  second  to  that  of  chief 
engineer. 

As  to  the  defendant's  payment  of  the  funeral  expenses  the  presi- 
dent, as  a  witness,  say^  that  an  aunt  of  the  decedent  called  on  him 
and  said  the  plaintiff  was  in  Covington  and  asked  him  if  he  would 
pay  the  funeral  expenses,  and  that  if  be  did  they  would  requre  noth- 
97 
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Ing  more.  The  company  did  derray  the  expenaea  of  the  fanersl. 
The  testimony  does  not  establish  that  any  agreement  was  entered 
into  of  compromise  reg-arding  damiges. 

We  will  discuss  the  issues  raised  in  the  order  in  which  we  have 
stated  the  facts  of  the  case. 

It  is  evident  that  had  the  steam  been  "  cut  off "  by  closing  the 
valves  and  thereby  separating  the  boiler  that  exploded  from  tbe 
other  five  of  the  battery,  the  explosion  would  not  have  taken  place. 

After  those  hours  a  boiler  ont  of  service  will  not  explode. 

There  is  evidence  tracing  the  explosion  to  the  "  bag."  A  witness, 
a  boiler  maker,  whose  testimony  is  not  contradicted  on  that  point, 
was  satisfied  that  tlie  "  bag  "  was  the  cause. 

The  negligence  in  not  exbinguishiug  the  Are  and  disconnecting  tbe 
steam  is  not  less  because  an  unexecuted  order  is  said  to  have  been 
given  to  the  fireman.     Empty  orders  will  not  suffice. 

It  was  the  duty  of  the  engineer,  as  he  had  done  on  previous  oc- 
casions, to  examine  the  boilers  and  exert  due  precaution  against  an 
accident. 

It  was  not  shown  that  the  engineer's  authority,  which  was  really 
that  of  a  superintendent,  was  at  all  felt. 

He  controlled  the  labor,  or  at  any  rate  it  devolved  upon  him  to 
control  the  labor  in  the  departments  under  his  charge  (in  tact  of  the 
whole  plant) . 

The  judge  of  the  District  Court,  who  beard  the  witnesses,  Bays; 

"A  '  bag,'  that  is  to  say  a  local  distention,  took  place  in  one  of  the 
boilers  and  about  three  hours  later  the  boiler  exploded. 

"  That  Smith,  the  engineer  in  charge,  was  informed  of  the  '  bag' 
at  the  time  that  it  appeared  and  had  ample  opportunity  to  have  had 
tbe  boiler  cut  out,  that  ia  to  aay  disconnected  from  the  other  boilers 
and  relieved  of  ateam,  a  d  t-o  have  had  the  fires  drawn  from  nnder 
it,  and  that  it  was  his  duty  after  having  been  informed  of  the  '  bag' 
to  have  immediately  taken  thoe  measures  of  precaution. 

"  That  whilst  said  .Smith  claims  to  have  given  orders  to  Fricke  the 
fireman  to  extinguish  the  Are  and  put  the  boilers  in  qnestion  oat  of 
,  it  doea  not  appear  that  he  saw  that  his  orders  were  execnted. 
a  matter  of  fact  that  said  orders  were  executed,  but  it  appears 
e  contrary  that  the  boiler  which  exploded  three  hours  after  the 
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'bag'  was  the  boiler  in  which  the  'bagging'  had  taken  place,  and 
m^  conclUBioQs  not  only  from  direct  testimony  to  that  effect,  but 
from  evidence  sb  to  the  nature  of  a  '  bag '  and  as  to  the  surround- 
ing clrcuDi stances  Is  that  the  '  bag '  in  question  was  the  point  from 
which  the  break  In  the  boiler  began  when  the  explosion  took  place 
and  that  said  'bag'  was  the  immediate  cause  of  the  explosion." 


The  defendant's  second  ground  is  urged  in  the  alternative ;  that  is, 
if  there  was  any  negligence  the  employes  were  the  fellow  eervanta 
of  the  decedent  and  that  the  company  can  not  be  held  liable  therefor. 
Distinction  may  well  be  made  in  case  of  corporations  from  that  of 
Individuals.  Corporations  must  necessarily  act  through  agents,  who 
may  be  regarded  as  the  representative  of  the  corporation  when  act- 
ing within  the  scope  of  their  authority. 

It  must  be  borne  In  mind  that  the  decedent  was  performing  hia 
dnty  as  a  servant  under  the  direction  of  a  superior;  it  was  incumbent 
upon  him  to  obey.  It  was  not  right  in  the  agent  to  render  the 
service  dangerous  by  his  negligence.  The  employ^  had  a  right  to 
asBume  that  his  superior  would  exercise  proper  care. 

The  company  had  given  to  the  employer  of  the  decedent  ample 
aathority. 

He  states  as  a  witness,  and  his  statement  is  not  contradicted: 
"  The  company  gave  me  full  power  to  act  and  I  used  every  precau- 
tion to  prevent  accident." 

Having  been  placed  in  this  position  of  trust  he  may  fairly  be  con- 
sidered as  the  representative  of  the  corporation  in  operating  the 
factory  and  in  all  acts  needful  to  the  prote^-tion  of  the  company's 
aervants. 

In  superintending  the  coal  passer's  work  and  that  of  the  fireman, 
he  was  not  their  fellow  servant. 

Thus  authorized  he  was  bound  to  exert  such  intelligence,  skill  and 
experience  as  is  to  be  required  from  one  to  whom  the  safety  of  others 
Jb  Intrusted.  Darrigan  vs.  New  York  &  New  Eng.  B.  R.  Co.,  62 
Conn.  305. 

Tbis  court  has  adopted  the  decision  of  C,  M.  &  St.  P.  R.  R.  Co. 
-vs.  Rosa,  112  U.  S.  377,  in  which  the  doctrine  is  announced  "  that  a 
conductor  having  the  entire  control  and  management  of  a  railway 
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truD  occnples  a  very  different  ptoaftion  from  tbe  brakeman,  the  por- 
ters, and  otber  sabordinatea  employed.  He  ia,  In  fact,  and  ahonld 
be  treated  as  the  peraoaal  represent itive  of  the  corporation,  for 
whose  negligence  It  iM  reaponBible  to  anbordinate  Berrante.  'Hiia 
view  of  hia  relation  to  the  corporation  seems  to  na  a  reasonable  and 
jnat  one,  and  it  will  ensure  more  care  in  the  selection  of  sach  agents, 
and  thns  give  greater  security  to  the  aerrants  engaged  nnder  him  in 
an  employment  requiring  the  utmost  vigilance  on  their  part  and 
prompt  and  unheaitating  obedience  to  bis  orders." 

In  that  case  the  court  also  holds  that  "whenever  a  train  or  en- 
gine is  run  without  a  conductor,  the  engiueman  thereof  will  also  be 
regarded  as  conductor,  and  will  act  accordingly.  The  a^ument  is  ■ 
short  one.  The  conductor  of  a  train  repreaents  the  company,  and  is 
not  a  fellow  servant  with  his  subordinates  on  the  train." 

When  applied  to  the  case  at  bar,  we  find  analogy  in  that  the  en- 
gineer had  charge  of  the  ice  factory,  and  that  the  fireman  had  charge 
of  the  boilers  and  tbe  pumps  in  the  boiler  room,  and  that  he  wu 
under  the  direction  and  aaperintendencs  of  tbe  chief  engineer,  who 
represented  the  company  in  operating  the  factory. 

It  is  not  the  mere  fact  that  the  chief  engineer  bad  control  over  the 
fireman  and  the  coal  passer  that  destroys  tbe  relation  of  fellow  ser- 
vants, between  him  and  the  servants,  but  the  additional  fact  that  he 
succeeded  the  superintendent  and  vice  principal,  George  Smith;  that 
he  had  lull  authority  to  provide  for  the  safety  of  the  servants  and 
had  the  management  of  the  factory,  and  in  view  of  the  further  faot 
that  it  is  the  duty  of  the  master  to  supply  machinery  and  tools  and 
to  see  to  their  repair,  and  that  they  are  kept  in  good  repair. 

When  it  was  discovered  that  the  boiler  was  out  of  repair  and  oni 
of  condition,  it  became  the  duty  of  the  master,  and  in  his  absence 
of  the  vice  principal,  the  chief  engineer  in  charge  of  the  factory,  to 
attend  to  its  repair  and  restore  it  to  a  safe  condition. 

The  case  from  which  we  have  quoted  was  cited  with  approval  in 
112  U.  S.  377,  in  Towns  vs.  Railro  id  Company,  37  An.  630. 

InVan  AmbnrgTs.  R.  R.  Co.,  id.,  p.  665,  this  court  said:  "Tbe  de- 
fence that  no  recovery  can  be  had  because,  even  admitting  that  the 
fault  lies  with  tbe  conductor,  his  act  was  that  of  a  fellow  servant,  is  no 
longer  tenable  to  the  extent  formerly  admitted.  •  *  •  ^jie  esse 
112  U.  S.  377,  has  made  an  inroad  on  jurisprudence  in  the  i^ht  direc- 
tion." 
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Oor  examination  of  the  authorities  enables  oa,  we  thinh,  to  qaote 
the  folIowiDg  as  a  correct  statement  by  Bailey  in  his  work  entitled 
"  Master's  LiabUity  for  Injuries  to  Servants,"  without  consnlting  this 
court  to  the  (oil  extent  of  tbe  principles  of  the  decisioD  to  which 
allnMon  is  made : 

^  In  the  Federal  courts,  tbe  courts  of  New  York,  Wisconsin,  Maine 
and  many  others,  the  doctrine  Is  that  tbe  master  is  personally  present 
all  the  time,  eveu  iu  tbe  performance  ol  actual  labor ;  while  in  Massa- 
chusetts and  some  other  States  the  extreme  is  not  held  in  the 
case  of  corporations,  bat  rather  when  the  master  has  nsed  due  care  in 
the  first  instance,  and  provided  suitable  and  reasonably  safe  appli- 
ances, and  provided  suitable  means  for  keeping  and  main- 
taining them  in  proper  repair  and  employed  competent  servants  to 
see  that  the  means  were  properly  used,  it  bad  fulBlled  its  dnty." 

We  hold  to  the  rule  laid  down  by  the  first  courta  referred  to,  that 
is  tbe  Federal  and  other  courts,  to  this  extent  only. 

That  the  knowledge  of  the  vice  principal,  who  is  present,  that 
machinery  was  dangerously  defective  is  the  knowledge  of  the  prin- 

The  one  in  chaise  ot  a  factory  should  be  bound  to  guard  against 
threatening  accidents. 

Business  enterprises  extend  beyond  a  continent  and  at  great  dis- 
tances from  the  domicile  of  the  owners  securely  managed  by  faithfal 
^ents  and  skilled  men.  Their  knowledge  that  the  use  of  machinery 
is  unsafe  Is  notice  to  the  owner. 

THESE  WAS  NO   COMPBOMrSB   FOR  ANY   ClulIM  FOR  DAUAQES. 

Finally  the  defence  urges: 

If  there  was  negligence,  that  the  company's  payment  of  the 
funeral  expenses  was  accepted  by  the  plaintiff  in  satisfaction  for  all 
claims. 

Tbe  conversation  by  tbe  father  of  the  deceased  and  the  president 
of  tbe  company  falls  far  short  of  a  compromise  or  of  any  understand- 
ing respecting  any  claim  for  damages. 

There  was  nothing  said  regarding  the  accident  and  damages. 

The  testimony  of  other  witnesses  does  not  establish  an  abandon- 
ment of  any  claim,  so  as  to  bind  the  father  and  plaintiff. 

He  may  have  expressed  himself  as  satisfied  with  the  company's 
generosity  in  paying  the  expermes;  his  utterances  have  not  the  effect 
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o(  preventing  him  from  recovering  a  right  In  regard  to  whichitdoea 
not  seem  he  knew  anything. 

The  fact  that  the  company  paid  the  f  nneral  expenses  ol  its  late 
servant  reflects  to  its  credit  and  should  not  prejudice  the  rigbta  ol 
plaintiff  or  defendant. 

DAUAOE8. 

As  to  the  quantum  of  damages,  the  plaintiff  is  only  entitled  to  Bach 
damages  as  the  deceased  himself  conld  have  recovered  at  the  mo- 
ment when  he  died;  that  is,  compensation  for  the  saffering  he  eo- 
dnred. 

It  is  not  possible  to  determine  with  great  precision  the  amonntof 
damages  that  should  be  allowed  for  snch  snfFering. 

In  the  case  of  Poirier  vs.  Carroll,  36  An.  699,  they  were  limited  to 
twenty- five  hundred  dollars.  The  deceased  had  suffered  aboac 
twenty  tour  hours. 

In  Van  Amburg  vs.  R.  R.  Co.,  37  An.  655,  the  court  said :  "The 
death  was  immediate  if  not  Instantaneous.  No  arithmetical  calco- 
lation  can  compute  the  Intensity  of  that  agony  that  overwhelms  the 
victim  of  such  an  accident  when  he  confronts  death,  but  a  sum  hu 
been  adopted  and  its  apportionment  is  not  determined  by  fixed  roles." 

The  judgment  of  the  District  Court  was  reduced  to  eighteen  hun- 
dred dollars. 

In  the  case  of  Towns  vs.  R.  R.  Co.,  37  An.  636,  the  snfferinES  were 
endured  abont  four  hours  before  death ;  the  amount  of  one  tboosaiid 
dollars  was  allowed  as  damages. 

In  this  case  the  safferings  were  about  twelve  hours. 

We  think  the  amount  allowed  should  be  reduced  to  one  thousand 
dollars. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
amended  by  reducing  the  same  to  one  thousand  dollars  and  legal  in- 
terest from  the  date  of  the  judgment  of  the  District  Court,  and  that 
as  amended  the  same  be  affirmed,  appellee  paying  the  costs  of 
appeal. 

Rehearing  refased. 
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Uo.  11,671.  IIP 

Thomas  McQuibh   bt  al.   vs.   Thh  Vicksbukq,   Shbevhpoht  &  I  «  i5«| 

Pacific  Railroad  Company, 

In  an  action  [or  damHgaa  a^atiitt  a  milroad  corapanj  by  the  Bur' 
the  loM  of  Iholraon  run  over  and  kllleil  by  ilie  locomolivs.  t 

in  charge  oC  tlie  train  [be  accident  could  have  buen  avoided.  2  Tbom 
NouUgeiJce,  UOS,  1108;  Patterson'a  Railwnj-  Accldeol  Law,  M,  K;  1 
Re  porta.  439. 
The  obliBOtion  o(  ceasonablB  cnre  to  avoid  aooldents  on  railroads  tracka 
through  cities  rcata  on  tbo  railroad  compaules.  althoagb  the  traokt  are 
an  embankment  the  property  of  the  company,    rierce  on  Rallroadi 


APPEAL  fFom  Fifth  District  Conrt,  Parish  of  Otiachita. 
Richardton,  J. 

Qunby  &  Sholart  for  PlaiDtilTs,  Appellees. 
Stttbba  &  Ruaeell  lot  Defendant,  Appellant. 

Tbe  opinion  o(  the  court  was  delivered  by 

MiLLBR,  J.  The  plaintitfa,  parents  of  Lee  McQnire,  deceased,  sue 
for  damages  caused  by  his  death  under  the  wheels  of  defendant's 
locomotive  while  pulling  a  train  of  cars  on  the  night  of  tbe  24th  Oc- 
tober, 1892,  from  tbe  passenger  to  the  freight  depot  of  defendant  in 
the  city  of  Monroe.  The  petition  charges  the  engine  of  the  defend- 
ant was  in  bad  condition,  tbe  steam  escaping  from  tbe  giving  way  of 
atads  in  tbe  steam  chest,  so  as  to  conceal  from  the  engineer  any 
object  on  the  track  and  render  useleaa  the  headlight;  that  the  de- 
ceased walking  on  or  near  the  track  of  the  road  was  startled  by  tbe 
near  approach  of  tbe  engine,  and  in  bis  effort  to  get  out  of  tbe  way 
stumbled  and  fell  on  the  track,  where  be  was  not  seen  by  tbe  en- 
gineer  until  the  train  was  upon  him ;  that,  dri^ged  tinder  the  wheels, 
the  engine  passed  over  both  legs,  from  which  death  resulted.  The 
petition  charges  tbe  trackson  which  deceased  was  killed  pass  through. 
(he  heart  of  the  city,  on  an  embankment  persons  were  accustomed 
to  walk  upon]  that  but  for  the  escaping  steam  preventing  the  en- 
gineer's view  of  the  tracks  he  would  have  seen  the  deceased  in 
ample   time  to   have  avoided  running  over  him,  and  tbe  petition, 
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negaUving  any  Impradence  on  the  part  of  the  deceased,  cbargas  hit 
death  wai  oaaeed  sotelj'  by  the  gross  careleasnesa  of  the  defeiidaat'i 
agents.  The  petition  claims  fifty  thoasand  dollars  damages  for  the 
p^n  and  suffering  of  the  deceased,  sDrriTiDg  his  injnrlea  nine  honn, 
and  for  the  injury  to  plaintiffs  tor  the  deprivation  of  their  utn,  on 
whom  they  depended  for  support. 

The  answer  avers  the  proper  equipment;  good  condition  of  ths 
engine  and  the  competency  of  the  engineer;  that  the  engine  vas  in 
a  down  grade  from  the  passenger  to  the  freight  depot,  and  not  work- 
ing any  steam  at  the  time  of  the  accident;  that  the  deceased  was 
intoxicated,  in  that  condition  was  on  defendant's  tracks,  if  not  be- 
tween the  rails,  alongside  or  near  the  tracks;  that  the  tracks  ar« 
laid  on  defendant's  private  property;  that  tbna  a  trespaaaer,  tb« 
deceased,  whether  accidentally  or  intentionally,  fell  on  the  tracks  in 
anch  close  proximity  to  the  engine  as  to  render  it  impossible  for  the 
most  skilful  engineer  to  avoid  the  accident. 

The  answer  further  avers  the  deceased  was  addicted  to  drink,  and 
when  drunk  was  reckless;  on  other  occasions  bad  placed  himself 
before  the  engine,  and  was  saved  only  from  death  by  the  interposi- 
tion of  others,  and,  denying  any  neglect  on  the  part  of  defendant's 
i^ents,  the  answer  charges  the  death  was  due  solely  to  the  reckless' 
ness  of  the  deceased. 

After  answering,  the  defendant  excepted  that  the  petition  disclosed 
no  cause  of  action,  which,  after  argument,  was  overruled  by  the 

There  have  been  two  trials  of  this  suit  in  the  lower  court  before 
juries.  The  first  verdict  was  for  twenty  thousand  dollars.  The  jorj 
on  the  second  trial  by  a  majority  repeated  the  verdict.  Prom  tb« 
judgment,  after  the  ineffective  effort  for  a  new  trial,  the  defendant 
prosecutes  this  appeal. 

The  exception  of  no  cause  of  action  directs  attention  to  the  alle- 
gations in  the  petition  relied  on  in  defendant's  brief: 

"That  on  said  night  Thos.  Lee  McOnire  was  walking  on  or 
near  the  track  of  said  road,  when  he  was  startled  by  the  neu 
approach  of  said  engine,  and  in  hie  efforts  to  get  ont  of  the 
way  stumbled  and  fell  upon  said  track,  where  he  was  not  seen 
bv  the  engineer  until  the  engine  was  upon  him,  which  dragged  bim 
under  the  wheels  and  passed  over  both  his  legs  near  the  body;  and 
that  the  conduct  of  deceased  in  walking  along  a  well-beaten  paib 
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was  neither  impmdent  nor  rasb ;  tbat  the  right  eje  of  deceased  bad 
been  injared  by  an  operation  so  as  to  practically  destroy  its  sight." 

It  is  insisted  by  defendant  that  in  thas  stating  bis  case,  the  plaintiffH 
have  exclnded  their  claim  for  relief.  Along  with  these  particnlar 
allegations  the  petition  avers  that  the  engine  of  the  defendant  was 
in  such  a  condition  as  made  it  dangerons  to  life;  tbat  if  the  head- 
light had  not  been  obscnred  by  the  escaping  steam  tbe  engineer 
would  have  perceived  deceased  in  ample  time  to  have  stopped  the 
engine  and  saved  the  life  of  the  deceased,  bnt  did  not  see  him  nntU 
the  engine  was  apon  his  body,  which  dragged  nnder  the  wheels; 
that  he  waa  carried  some  distance  from  where  first  struck;  and  in 
the  strongest  language,  the  petition  attributes  tbe  accident  to  the 
carelessness  of  defendants.  In  view  of  all  tbe  allegations  admitted 
for  the  purpose  of  the  exception,  we  can  not  hold  the  petition  states 
no  case.  Tbe  parMcalar  allegations  on  which  the  exception  is  basedi 
even  if  isolated,  do  not  relieve  defendants  from  responsibility. 
Whether  the  engineer  gave  proper  signals  before  the  engine  came 
upon  deceased ;  whether  be  could  or  should  have  been  perceived  in 
time  to  save  his  life;  whether  the  defendants  conld  with  proper  care 
have  averted  the  killing,  are,  we  think,  left  in  isBue  to  be  solved  by 
the  testimony.  Inonr  opinion,  therefore,  the  exception  was  prop- 
erly overruled. 

It  appears  tbat  soon  after  the  train  left  Shreveport  on  the  eaat- 
bonnd  trip,  three  o(  the  studs  of  the  steam  chest  gave  way,  causing  a 
leakage  of  steam,  obscuring  tbe  track  ahead.  The  track  was  ob- 
scured, testiSes  the  engineer,  according  to  the  speed  of  the  train;  if 
running  fast  the  draft  would  blow  the  steam  down  so  he  conld  see 
over  it.  When  running  fast  or  working  no  steam  there  was  aothing 
to  obscnre  the  track.  The  testimony  of  the  condnctor  and  brake- 
man  is  that  nothing  could  be  seen  on  the  track,  the  conductor  stat- 
ing the  steam  blinded  blm.  Tbe  accident  was  deemed  of  safQcient 
Impiortance  to  telegraph  tbe  master  mechanic  the  full  train  could  not 
be  rendered,  bnt  the  running  of  the  locomotive  clouding  the  track 
seems  to  have  suggested  no  danger  to  life,  except  to  increase  the 
watchfulness  of  the  engineer.  In  this  condition,  with  the  defective 
engine  farming  a  curtain  between  tbe  engineer  and  the  track,  the 
train  reached  Monroe.  It  is  claimed  that  in  pulling  the  train  between 
the  passenger  and  freight  depots  in  that  city,  during  which  the  de- 
ceased was  run  over,  there  was  no  escaping  eteam.     On  this  point 
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the  teatimony  le  cosSlctlng.  Bnt  the  engineer  testifies  Bte«m  ffas 
Torked  for  about  one  hnndred  and  filtj  yards.  Od  starting,  the  en- 
gine was  at  Third  street  and  the  deceased  was  mo  over  between 
Fourth  and  Fifth  streets. 

The  train  reached  Monroe  at  night  and  the  accident  occurred  at 
9  o'clock  that  night,  while  the  train  as  stated  was  being  polled 
between  the  two  depots.  The  tracks  crossltig  the  river  at  Monroe  are 
laid  on  an  embankment,  called  by  the  witnesses  the  right  of  way  pur- 
chased by  the  company.  Thetracksarenotenclosed.  There  are  a  nnin- 
ber  of  streets  leading  to  or  intersecting  the  embankment.  There  is  a 
pathway  at  its  base,  one  along  either  side  s!bd  another  between  tbe 
tracks  on  top  of  the  embankment.  Persons  coming  to  the  embank- 
ment, on  the  streets  that  lead  to  it,  use  the  paths  on  tbe  etnbankmeDC 
and  walk  on  the  tracks  affording,  the  testimony  is,  the  shortest  way 
to  tbe  river  and  other  localities.  Among  the  intersecting  streets  ue 
Second,  Third',  Fourth,  Fifth  and  Sixth.  We  think  it  shown  tbat  tbe 
deceased  walked  on  Fourth  street  till  be  reached  and  went  on  tbe 
tracks. ,  He  met  his  death  between  Fourth  and  FifUi  streets. 

The  train  on  the  night  in  question  consisted  ot  eleven  freight  cars, 
tbe  usual  number  being  larger,  more  being  declined  because  of  the 
leaking  chest.  There  was  besides  the  usual  caboose  car  in  the  rear. 
The  train  stopped  at  tbe  passenger  depot,  near  Second  street, 
to  land  a  psMenger.  With  the  caboose,  stopped  at  the  depot,  tbe  en- 
gine stood  at  tbe  Third  street  crossing.  From  that  point  It  moved  on 
its  course  to  the  freight  depot  or  yards,  which  we  infer  are  alwnt 
tbe  Sixth  street  crossing.  Tbe  testimony  is  that  steam  used  only 
sufficient  to  start  the  train  gave  an  impetus  sufficient  on  tbe 
down  grade  to  roll  the  train  into  tbe  yards.  Tbe  movement  of 
tbe  train  was  very  slow,  four  or  five  miles  an  hour  is  the  engineer's 
testimony,  and  other  witneases  testify  abont  as  fast  as  a  man's 
walk.  With  this  slow  motion  tbe  night  was  clear;  the  headligbt, 
trimmed  and  burning,  was  sufficient  to  show  objects  on  the  timck 
one  hundred  and  fifty  to  two  hundred  feet  ahead,  and  it  Is  shovn 
conclusively  the  train  could  have  been  brought  to  a  complete 
etaudetill  within  a  very  short  lime,  within  one  hundred  snd  fifty 
feet  states  one,  others  name  a  aborter  distance;  but  all  discns- 
sloD  on  that  point  is  obviated  by  tbe  fact  the  tnUn  was  stopped  witb- 
in  sixty  feet  from  the  time  tbe  brakes  were  applied.  Bnt  it  is  in 
proof   the  signal   tor  the  brakes  was  not  given,  nor  any  whistle 


NKW  ORLEANS,  DECEMBER,  1894. 


Ic«ulre«tttl.*i 


Bounded  to  umoonce  the  approaching  train  nntll  the  deceaaed  was 
almoMt  nnder  the  wheels  of  the  locomotive  and  hii  death  inevitable. 
The  engineer  a&j^a  he  saw  an  object,  bot  very  close,  and  conld  not 
tell  what  it  was,  Immediately  called  for  brakes,  reversed  engine  and 
gave  steam  to  aeeiet  in  stopping,  bat  it  waa  too  late.  The  brakeman, 
standing  on  the  steps  of  the  tender  and  looking  ahead  preparing  to 
get  down  and  open  the  switch,  testifies:  The  engineer  told  witness 
to  get  oS  the  etepe,  that  he  wanted  to  see  what  he  had  strack,  and 
the  witness  got  down,  looked  under  the  engine  and  told  the  engineer 
It  waa  a  man.  The  other  brakeman  and  the  conductor  testify  the 
first  intimation  they  had  of  the  disaster  was  the  Jar  of  the  train  and 
the  whistle  anuonncing  the  accident.  The  deceased  was  ran  over  at 
the  point  indicated  by  the  wltneaaes  as  opposite  the  Voes  honse, 
which  is  abont  the  centre  of  the  aqnare  between  Fourth  and  Fifth 
streets,  say  a  square  and  a  halt  from  the  depot. 

There  the  deceased  was  first  etnick  by  the  locomotive.  There  the 
whistles  were  sounded,  not  to  give  warning  of  the  advancing  trains 
but  to  summon  the  conductor  and  others  to  the  scene.  From  where 
the  deceased  was  struck  and  the  brakes  applied  he  waa  home  the 
sixty  feet,  within  wblch  the  train  was  stopped,  and  for  that  space 
bis  bones,  blood  and  fleah  laid  on  the  track  attesting  the  different 
reealt  if  the  train  had  been  arreated  before  that  apace  had  been 
reached.  It  is  in  proof  the  engineer  remarked  he  saw  nothing  until 
he  felt  something  under  the  engine.  He  testifies  he  remembers  no 
BUCh  remark;  that  after  entering  the  curve  after  crossing  Fourth 
street  he  looked  back  to  see  if  all  the  cars  were  coming,  and  if  any 
signal  was  given;  on  looking  again  at  the  track  saw  an  object,  don't 
know  how  far  but  very  close,  and  conld  not  tell  what  it  was,  imme- 
diately called  for  brakes,  reversed  the  engine  and  gave  eteam  to 
back;  tliat  the  interral  between  looking  back  and  then  ahead  was 
very  short,  and  it  seemed  to  him  if  there  had  been  an  obstruction  on 
the  track  before  he  looked  back  he  would  have  seen  it;  nothing,  be 
adds,  could  have  prevented  bis  discovering  it,  i.  e.,  it  it  had  been 
there.  It  is  in  proof,  too,  that  the  deceased,  on  being  drawn  from 
under  the  engine,  said,  answering  questions,  there  was  no  one  to 
blame  but  himself  and  whiskey.  Id  his  condition,  suffering  intease 
pain  and  under  the  infiuence  ot  liquor  besides,  we  can  not  appreciate 
that  either  before  or  after  he  was  competent  to  form  any  opinion  on 
the  question  of  responsibility.     He  knew  he  was  drunk  and  injured 
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on  the  track  and  bii  statement  adds  nothing  to  the  (act«  or  their 
probative  force. 

The  eD^neer'B  report,  madeon  the  Dixbt  ot  the  occorrence,  is  that 
the  motion  of  the  train  was  fonr  miles  an  honr;  that  it  was  the  fsnlt 
of  the  deceased,  intoxicated  and  lying  on  the  track,  and  that  the 
train  was  stopped  within  thirty  feet.  It  seems  to  ns  the  necessar; 
conclnsion  from  all  the  testimony  is  that  the  deceased  was  not  seen 
nor  any  effort  made  to  stop  the  train  onttl  the  locomotive  was  npon 
him,  or  so  near  as  to  make  no  appreciable  difference.  It  leaves  to 
US  the  question  whether  the  deceased  shonld  not  have  been  per- 
ceived, and  whether  the  train  could  not,  with  reasonable  caution, 
have  been  stopped  in  time  to  save  his  life.  Wheo  taken  from  under 
the  engine  the  head  and  body  of  deceased  was  between  the  tracks, 
hie  legs  crashed  close  to  the  body.  For  about  nine  boars  he  safTered 
great  pain  from  his  iojurles,  and  died  from  their  effect. 

The  salt  is  by  the  parents  of  the  deceased,  to  whom  the  law  gives 
the  action  for  damages.  Civil  Code,  Art.  2816;  Act  of  1884,  p.  M. 
We  are  asked  by  defendant  to  refer  the  killing  of  the  deceased  h; 
this  slow  moving  train,  with  its  bright  headlight  and  on  a  clear  night, 
entirely  to  his  fault,  and  hold  the  defendant  free  from  all  negligence. 
With  great  earuestnesB  It  is  pressed  on  ns  the  embankment  was 
private  property,  and  the  deceased  a  trespasser  on  it.  But  the  tes- 
timony is  the  embankment  running  through  the  city  with  several 
intersecting  streets  was  comnonly  used  by  pedeslrians.  As  one  ot 
the  witnesses  expresses  it,  the  embankment  for  walking  was  pre- 
ferred to  the  pathway,  often  muddy  at  its  base.  It  is  brought  to 
onr  notice,  too,  that  on  other  occasions  deceased  had  exhibited 
recklessness  of  danger;  had  laid  on  the  track  in  front  of  an  ap- 
proaching train;  at  other  times  had  jumped  on  the  foot-board  of  the 
switch  engine  to  ride  through  Monroe,  and  on  yet  another  occasion 
had  avowed  his  purpose  to  Jump  in  the  river.  Along  with  this  line 
of  testimony  there  is  that  tending  to  show  that  a  person,  unperceived 
by  the  engineer,  could  get  on  the  pilot  in  front  of  the  engine.  There 
Is  in  defendant's  answer  the  Buggealion  of  suicide.  We  are  not  at 
liberty  to  accept  this  theory.  Self-destrnction  is  not  presumed,  or 
much  weight  due  to  threats  of  suicide  inspired  perhaps  by  drink,  Dor 
is  grea'''er  importance  to  be  attached  to  acta  of  bravado  or  tementy 
on  other  occasions,  as  denoting  the  purpose  ot  deceased  to  throw 
himself  before  this  train. 
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It  1b  In  proof  that  the  deceased  had  been  drinking,  and  was  intoxi- 
cated on  the  night  of  the  accident,  and  in  tliat  condition  went  to  the 
embankment.  It  l8  urged  b;  defendant  that  the  deceased  fell  or  put 
hlmeeir  on  the  tracks  so  suddenly  as  to  afford  no  time  to  stop  the 
train.  To  this  contention  we  have  given  careful  attention.  Found 
on  the  tracks  between  Fonrth  and  Fifth  streets,  we  think  it  shows 
that  he  reached  the  embankment  by  following  Fonrth  street,  on 
which  were  the  saloone  in  which  be  had  been  drinking.  If  he  had 
been  lying  on  the  tracks  when  the  train  began  its  movement  from 
Third  street,  considering  the  slow  motion,  the  good  headlight  and 
the  qnickness  within  which  the  train  conld  have  been  stopped,  he 
mnst,  with  ordinary  attention  of  those  in  charge  of  the  train,  have 
been  seen  and  the  train  arrested  in  time  to  avoid  the  accident.  This 
conclnsion  seems  to  as  inevitable,  givinj;  effect  to  all  the  testimony, 
in  part  coming  from  the  engineer  himself,  especially  as  to  the 
capacity  of  the  headlight  to  show  objects  ahead.  Nor  do  we  nnder- 
atand  the  defendant's  argument  to  question  the  illuminating  capacity 
of  the  headlight,  nor  the  slow  motion  of  the  train,  or  the  ease  with 
which  it  could  have  been  stopped.  The  contention  mainly  relied  on 
by  defendants  is  the  sudden  falling  of  deceased  before  the  engine. 
Defendants  rely  largely  on  the  testimony  of  a  witness,  a  railroad  em  - 
ploy4,  produced  on  the  second  trial.  He  was  subjected  to  a  rigid 
cross-examination,  and  the  tact  that  he  was  not  brought  forward  tor 
more  than  a  year  after  the  accident  is  the  subject  of  some  comment. 
Hia  testimony  is,  the  deceased  was  standing  on  tbe  corner  of  Fourth 
street  and  the  embankment,  went  staggering  down  the  track,  tbe 
train  then  being  at  the  depot,  where  it  stopped  a  moment  to  put  out 
tbe  caboose  passenger,  and  the  witness  testifies  that  but  a  moment 
before  the  train  came  along  he  saw  the  deceased  lying  on  t)ie  track. 
The  witness  himself  bad  come  to  that  corner  to  meet  the  train.  In 
connection  with  hia  testimouy  the  situation  ot  the  Voss  house,  in 
front  ot  which  deceased  was  struck,  becomes  important.  If  the 
deceased  was  not  already  lying  on  the  tracks  when  the  loco- 
motive started  from  Third  street,  then,  if  the  testimony  of  the 
witness  is  to  be  accepted,  the  deceased  mnst  have  sta^ered 
from  the  corner  to  the  centre  ot  the  square  in  the  period  the 
train  was  moving  slowly  from  the  Third  street  corner.  Then 
he  either  tell  before  tbe  engine  came  within  the  distance  be 
could  have  been  perceived,  fixed  by  the  testimony  at  from  one  hun~ 
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dred  and  fifty  to  two  handred  feet,  and  should  have  been  Been  in 
ample  time  to  save  him,  or  he  fell  after  the  engine  came  within  that 
distance  and  necessarily  in  fall  view  of  the  engineer,  thus  giving 
him  ample  time  to  stop  tbe  train.  On  either  theory  as  to  the  time 
he  fell,  it  eeems  to  ns  negligence  in  not  perceiving  the  deceased  is 
fixed  on  defendant.  This  witneaa  does  not  state  he  saw  deceased 
fall.  On  cross -examination  the  witness  testified  that  after  the 
deceased  went  down  the  track  (t.  e.,  toward  Fifth  street)  witoeaa 
stood  on  the  comer  looking  toward  the  engine,  then  moved  away  to 
meet  the  advancing  train  on  which  he  expected  to  get.  He  testified 
he  was  not  watching  the  deceased ;  saw  him  start  down  the  track, 
and  paid  no  farther  attention  to  him.  The  witness  was  thirty  feet 
back  of  the  engine  when  it  stopped,  came  np  to  it  after  it  stopped, 
and  describes  the  position  of  deceased.  As  the  witness  does  not 
state  be  saw  deceased  fall,  was  not  watching  him  as  he  Btarted  down 
the  track,  and  paid  do  further  attention  to  him,  we  do  not  attach 
mnch  weight  to  the  witness'  statement  be  saw  deceased  lying  on  the 
track,  and  we  are  inclined  to  think  witness  mingled  inference  with 
his  personal  knowledge,  or  that,  testifying  a  long  time  after  the  acci- 
dent, his  testimony  Is  not  accurate.  But  if  thie  untnesi,  moeing  avmjf 
from  the  comer  in  a  direetion  opposite  to  that  of  the  deceased  going 
down  the  track,  and  actually  back  of  the  engine  Tvhen  it  Struck  the  de- 
ceased, coald  see  the  deceased  lying  on  the  track,  the  engineer  and 
fireman,  both  on  the  engine,  certainly  conid  have  seen  the  deceased 
reeling  down  and  falling  on  the  track.  If,  therefore,  there  waa  the 
sudden  fall  of  a  man  staggering  down  and  along,  or  upon,  its  track, 
in  our  opinion  it  could  not  but  be  seen  by  the  engineer  and  fireman, 
it  they  could  see  or  had  been  looking  ahead.  Such  a  (act  would 
have  impressed  itself  on  their  minds,  and  the  statement  woold  have 
come  from  the  engineer  of  the  staggering  man  and  bis  sudden  fall 
on  the  track.  No  such  statement  Is  made  by  him  nor  by  any  one 
until  this  witness  produced  on  the  second  trial  is  brooght  forward. 
The  fireman  on  the  engine  looking  ahead  saw  nothing.  Nor  the  en- 
gineer, it  either  the  statement  imputed  to  him  is  to  be  accepted  or 
his  own  testimony  adopted.  His  first  intimation,  according  to  the 
testimony  as  to  hia  remark,  was  feeling  something  under  the  engine. 
His  own  explanation  not  placing  the  matter  in  any  better  light,  as 
we  think,  is  he  saw  an  object  so  close  as  to  he  practically  under  the 
wheels  before   perceived.     Why,  on  any  theory  admissible  in  the 
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Itf^ht  of  all  th«  testlmonj',  he  dtd  not  see  tbe  man  before,  is,  to  our 
minds,  to  be  attrlbated  to  inattention,  or  inability  to  see  at  all.  It  is 
onr  conclaeion,  on  tiie  wbole  teatimony,  that  if  tlie  deceased  was 
lying  on  ttie  track  before  the  engine  left  Third  street,  running  over 
him  was  inexcnsable ;  or  If  staggering  along  and  falling  on  the  tracks 
after  tbe  engine  left  Third  street,  then  be  should  have  been  perceived 
within  even  less  than  the  viewing  distance  established  by  tbe  testi- 
mony,  and  tbe  train  stopped  before  reaching  him. 

It  is  urged  that  plaintiff  can  not  recover  because  intoxicated,  in 
that  condition  exposing  himself  on  defendant's  tracks,  and  because  a 
trespasser  on  private  property.  Our  attention  has  been  directed  to 
that  class  of  railway  accident  cases  in  which  the  fact  tbe  injured 
party  was  a  trespasser  has  been  considered.  It  hsa  been  held  one 
walking  on  a  spur  track  laid  on  the  surface  of  a  public  alley  though 
not  imbedded  so  as  to  form  part  of  the  road-bed  is  a  trespasser,  and 
tbe  railroad  owes  him  no  duty  except  to  avoid  injuring  him  if  possible 
after  he  is  discovered.  If  this  is  to  be  accepted  and  applied  by  this 
court  to  railroads  running  through  cities,  it  would  seem  that  how., 
ever  gross  the  neglect  in  not  seeing  in  time  to  save  his  life,  a  homan 
being  on  the  tracks,  there  ia  no  respousibility  for  running  over  and 
killing  him,  if  when  at  last  discovered  some  effort  apt  to  be  abortive 
ia  made  to  avoid  the  calamity.  Other  cases  brought  to  our  notice 
bold  there  is  no  obligation  on  railroad  companies  with  respect  to 
persons  on  their  tracks,  except  the  general  doty  to  look  out  for  ob- 
structions. This,  in  our  view,  ia  a  scant  expression  of  duty,  but  yet 
recognizes  some  obligation  on  tbe  part  of  those  who  ran  railroads, 
even  with  respect  to  tbe  imprudent  who  are  on  the  tracks.  Onr  at- 
tention is  directed  also  to  the  recent  decision  ot  this  court  absolving 
tbe  road  from  reaponaibility  for  running  over  a  man  on  the  tracks. 
Tbe  man  was  deaf,  his  mQrmity,  of  course,  not  known  to  the  train 
engineer,  who,  though  perceiving  the  man  walking,  his  back  toward 
the  approaching  train,  naturally  preaumed  he  would  get  out  of  the 
way.  Tbe  man,  nncouBciouB  of  the  danger,  neither  hearing  or  look' 
ing  behind,  was  run  over,  the  train  being  at  full  speed,  running  not 
in  a  city  but  in  the  country  and  could  not  be  stopped  in  time.  Tbe 
Schexnaydre  Case,  46  An.  248 ;  see  also  1st  Thompson  on  Negligence, 
449. 

Onr  courts  have  held  that  railroad  companies  are  not  obliged  to 
enclose  their  tracka.     This  suppoaea  that  reaaonable  care  to  avoid 
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accidents  to  personi  oa  the  tracks  will  always  be  used,  especially  in 
mnning  trains  tbroigh  cities.  Imprndent  people  will  walk  on  rail- 
road tracks,  and  while  tbat  imprndence  is  always  to  be  considered 
an  element  In  adjnsting  the  isaae  of  responsibility,  we  are  not  pre- 
pared to  hold  that  railroads  paaslng  tbeir  trains  throngh  centres  of 
population,  even  tboagh  their  tracks  are  laid  on  railroad  prop  erij 
are  nnder  no  obligation  to  avoid  running  over  people,  except  tliat 
annonnced  in  some  of  the  cases  brought  to  our  notice  and  to  which 
ia  given  carefol  attention.  To  hold  with  reference  to  tracks  pasdng 
tbrongh  cities,  that  the  mere  general  duty,  as  some  of  these  cases 
express  it,  to  look  ont~  for  obstructions ;  or,  as  other  caaes  have  it, 
that  nmaing  over  a  person  is  to  be  excused  because  when  discovered 
tben  the  attempt  it  made  to  save  his  life,  wooid,  it  seems  to  ub,  be 
apt  to  invite  recklessness  In  the  running  of  railway  trains.  Oar 
court,  as  we  appreciate  the  decisiouB,  has  never  annonnced,  even 
with  respect  to  trespassers  on  tracks,  the  very  limited  duty  ot  rail- 
road employes  expressed  in  some  of  the  cases  urged  upon  us  in  this 
case.  We  think  the  measure  of  responsibility  in  such  cases  is  better 
stated  by  one  of  the  text  writers  thus:  "The  company  has  no  right  to 
inflict  wanton  injnry  on  persons  unlawfully  on  their  locaticn,  and 
when  human  lite  or  limb  is  concerned  the  injury  may  well  be  con- 
sidered wanton  when,  though  able  to  do  so,  they  neglect  to  arrest  the 
engine  which  they  have  good  reason  to  believe  will,  withont  an  effort 
to  stop  it,  result  In  injary  to  the  wrongdoer,  not  necessarily  an  out- 
law as  to  his  property,  still  less  as  to  his  person." 

Thus  it  appears  that  the  trespasser,  i.  e.,  the  wrongdoer,  and,  we 
may  add,  the  helpless  drunkard  on  the  track,  la  not  withdrawn  from 
all  protection,  although  on  the  tracks  where  he  has  no  business  to 
be.  See  Pierce  on  Bailrosda,  330.  Mr.  Thompson,  recognizing  some 
variance  in  the  authorities  allnding  to  the  Bngliah  rule  followed  in 
Bome  ot  oar  courts  that  "except  at  crosslnga  any  man  that  aets  bis 
foot  on  the  track  does  so  at  his  peril,"  yet  states  the  responaibility 
affirmed  by  courts  with  respect  to  trespassers,  thus:  "  The  liability 
exists  it  there  is  any  failure  on  the  part  of  the  railroad  employes  to 
use  proper  care  tor  avoiding  the  sccideat  after  the  person  is  dis- 
covered on  the  track,  or  it  that  discovery,  by  using  proper  care, 
would  have  been  made  and  the  calamity  averted.  Thompson  on 
Negligence,  p.  449,  citing  a  long  array  ot  decisions  of  the  courts  of 
Pennsylvania,  Indiana,  Ohio,  Tennessee  and  other  States. 
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On  reason  iind  aatborit^  the  mere  fact  ot  treapasalng  on  the 
tracks  will  not  excuse  a  railroad  company  for  destroying  life.  The 
obligation  ot  reasonable  care  to  avert  such  resnlt  still  remains  in  the 
company.  The  defence  of  contributory  negligence  arising  l)esides 
from  the  intoxication  and  consequent  imprudence  of  the  deceased  is 
urged  with  ability  and  supported  by  references  to  our  own  as  well 
as  the  jurisprudence  of  other  States.  The  common  form  ot  statement 
of  tbe  defence  imports  that  relief  is  denied  the  injured  party  it  his 
imprudeace  has  contributed  to  tbe  accident.  The  frequency  of  this 
class  of  cases  has  made  ail  familiar  with  tbe  general  proposi- 
tion ot  the  defence.  The  qualification  of  the  proposition  en- 
forced, as  we  think  by  reason  and  ot  authority,  is  not  ot  aocb 
frequent  application.  It  is  to  be  observed  that  in  the  strongest  ex- 
pressions in  the  text-books  of  contributory  negligence  such  defence 
is  qualified  by  some  reference  to  tbe  negligence  of  the  defendant. 
Thus  where  negligence  is  the  gist  of  the  action  it  is,  to  use  the 
language  of  the  text  writer,  for  the  jury  under  tbe  direction  ot  the 
court  to  ascertain  whether  the  defendant  has  failed  to  exercise  due 
care  and  by  want  of  it  caused  the  injury,  and  also  whether  the  plain- 
tiff has  failed  to  exercise  due  care  and  by  want  of  it  contributed  to 
tbe  injory.  Pierce  on  Railroads,  p.  313,  citing  the  authorities. 
Thompson  cites  an  English  case;  the  syllabus  is,  if  A  exposes  his 
property  and  B  negligently  injures  it,  B  must  pay  damages  if  by 
ordinary  care  he  could  have  avoided  the  injury.  In  that  case  Parke  J. 
observed:  "  Although  the  donkey  was  wrongfully  in  the  place,  still 
defendant  was  bound  to  go  along  the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief;  were  this  not  so,  one  might  justify 
driving  over  a  man  asleep.  The  general  proposition  it  seems  to  us 
tbat  negligence  of  the  injured  party  defeats  recovery  is  well  enough, 
bat  like  all  general  rules  has  its  quallQcation,  and  is  not  to  be  under- 
stood, nor  as  we  understand  tbe  decisions  has  never  been  applied,  to 
sanction  gross  negligence  of  a  railroad  company.  The  drunkard 
lying  on  the  track  exhibits  negligence  and  helplessness.  But  for  all 
that  we  do  not  understand,  ou  any  proper  application  of  the  defence 
ot  contributory  neglect,  that  running  over  him  is  to  be  excused,  if 
by  the  ordinary  precautious  it  can  be  avoided.  If  his  Imprudence  is 
brought  into  view  as  contributing  to  his  death,  certainly  it  would 
seem  some  account  Is  to  be  taken  of  the  carelessness  of  the  train 
officers,  but  for  which  the  drunkard's  imprudence  would  not  have 
98 
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forfeited  bis  life.  We  therefore  can  not  accept  the  defence  of  con- 
trlbntory  negligence  ae  dispeiiBiDg  railroad  companies  from  all  care 
to  avoid  accidents.  The  defence  ia  in  our  view  sabject  to  a  qoaliB- 
cation  generally  accepted.  The  qnaliflcation  has  become  more  im- 
portant with  the  Introdaction  of  railroad  lines  now  spread  throagh- 
ont  the  conntry  and  its  application  has  been  soggested  as  impera- 
tively reqalslte  to  guard  life  and  limb  against  reckieesness  in  the 
management  of  railway  trains.  In  the  light  of  oar  jariepradence  it 
Is  not  to  be  said  that  imprudence  of  pedestrians,  or  those  driving 
near  or  across  tracks,  justiBes  the  disregard  by  railroad  employte  of 
all  precautions  to  protect  the  unwary,  those  of  feeble  age,  the  child, 
or  even  the  helpless  dmnkard.  Nor  do  we  mean  that  imprudence 
_in  going  upon  tracks  is  not  to  be  withont  its  influence  in  protecting 
railroads  from  liability."  We  enforced  that  protection  in  the  Schez- 
naydre  Case,  46  An.  248;  1st  Thompson  on  Negligence,  450. 

We  are  safe,  we  think,  in  affirming  as  a  rule  of  protection  to  limb 
and  life  that  neglect  or  imprudence  of  persons  injured  by  railroad 
accidents  will  not  shield  the  company  from  damages,  if  with  proper 
care  their  employ^  In  charge  of  the  train  can  avoid  the  injury  and 
fail  in  that  care.  Thus  qualiSed,  contributory  negligence  is  not  to 
be  deemed  a  license  for  recklessness  and  neglect.  The  qoaliOcation  is 
aptly  stated  in  a  recent  decision  of  the  Supreme  Court  of  the  United 
States,  and  in  our  appreciation  finds  application  to  this  case. 
"  Although  the  defendant's  negligence  may  have  been  the  primary 
cause  of  the  injury,  yet  an  action  for  such  injury  can  not  be  main- 
tained, if  the  proximate  and  immediate  cause  can  be  traced  to  the 
ordinary  care  and  caution  of  the  persona  injured.  Subject  to  this 
qualification  grown  up  in  recent  years,  that  the  contributory  negli- 
gence of  the  party  injured  will  not  defeat  recovery,  if  he  shows  ths 
defendant  might,  by  the  exercise  of  ordinary  care  and  prudence, 
have  avoided  the  consequences  of  the  injured  party's  negligence." 
Grand  Trunk  B.  E.  Co.  vs.  Ivea,  144  U.  S.  429;  the  court  dting 
Inland  Seaboard  Coasting  Co.  vs.  Tolaon,  139  U.  8.  551,  658;  Dons- 
hue  TS.  St.  Louis,  et«.,  R.  B.,  91  Mo.  857;  Oooley  on  Torts,  675,  and 
other  authorities;  Patterson's  Railway  Accident  I«w,  51,  55  and  61. 

The  judgment  in  this  case  is  supported  by  the  verdicts  of  the 
juries.  The  case  turns  mainly  on  the  issue  of  fact.  The  defendant 
assails  the  testimony  of  some  of  the  witnesses  as  that  of  dis- 
charged employee,  and  attributes  the  verdict  to  Jury  prejudices.    In 
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view  of  all  this,  we  haye  gone  over  tbe  record  with  care.  That  the 
engine  was  so  defective  as  to  seTiously  diminish  the  efficacy  of  the 
headlight,  designed  to  guard  against  accidents,  is,  we  think,  shown, 
and  along  with  tbe  insistence  that  this  defect  had  no  connection  with 
the  accident,  we  can  not  close  our  eyes  to  the  statement  of  the  en- 
gineer, who,  claiming  there  was  no  escaping  steam  tinless  steam  was 
worked,  admits  that  the  invariable  rule  on  starting  and  switching  was 
to  work  steam  for  one  hundred  and  fifty  to  two  hundred  yards,  then 
ahnt  off  steam  and  roll  down  into  the  yard.  It  seems  to  us,  this  con- 
cedes that  for  part  of  the  distance  at  least,  between  the  depots,  the 
train  was  moving  toward  the  deceased  with  its  headlight  ohscnred 
by  escaping  steam.  The  four  whistles  to  which  the  witnesses  tes- 
tify were  signals  of  disaster,  not  of  eantion.  Theleadingfactstand- 
iog  out  prominent  in  tbe  record,  is  that  a  locomotive  movingat  a  pace 
not  faster  than  a  man's  walk,  and  with  a  headlight  capable  of  re- 
vealing objects  one  hundred  and  fifty  feet  ahead,  not  adopting  the 
greater  viewing  distance  stated  by  some  of  the  witnesses,  mns  over 
(uid  kills  a  man,  not  discovered  until  the  wheels  are  upon  him,  or  but 
a  brief  moment  before.  With  the  best  attention  and  consideration 
of  this  record  we  are  unable  to  perceive  any  basis  to  dissent  from 
tbe  verdict,  under  our  jnrieprudence  entitled  to  great  weight.  As 
to  the  view  of  the  trial  judge  to  which  our  attention  is  directed  in 
defendant's  brief,  his  language  la  he  "  maintained  the  first  rule  for 
tbe  new  trial  for  like  amount  as  fixed  by  the  jury  as  excessive," 
and  he  alludes  to  the  condition  of  public  feeling  as  his  reason  tor  re- 
fusing the  third  trial.  If  by  this  he  means  that  his  reason  for  giving 
the  new  trial  on  the  first  verdict  was  the  amount  of  the  verdict,  we 
concur  with  him.  On  the  issue  of  the  liability  for  tbe  company  for 
some  amount,  we  think  the  solution  of  the  jury  correct. 

It  is  difficult  to  adopt  a  standard  of  damages  for  loss  of  life.  The 
law  gives  the  surviving  parents  damages  the  deceased  could  have 
recovered  if  he  had  survived  the  injuries,  and  damages  for  the  sup- 
port the  parents  might  have  derived  from  the  deceased.  The  cir- 
cnmstances  of  each  case  must  control  the  award.  Our  courts  have 
allowed  from  one  thousand  dollars  up  to  five  thousand  dollars ;  rarely 
more.  We  believe  in  other  States  the  verdicts  in  such  cases  have 
been  moderated  by  the  sense  of  justice  and  of  a  dne  regard  to  all  the 
facts.  Under  all  the  cirQumstancea  of  this  case  we  think  one 
thonsand  dollars  would  be  proper.     Wblle  enforcing  the  responei- 
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bility  or  railroad  companieB  in  this  close  of  cases,  it  is  eqaaUy  im- 
portant verdicts  of  jaries  shoold  be  reduced  when  manifestly  exces- 
sive. 

It  is  tberelore  ordered,  adjudged  and  decreed  that  the  JD'gmeDt 
of  the  lower  court  be  avoided  and  reversed,  and  that  plaintifla  do 
have  and  recover  from  defendant  one  thousand  dollars  with  five  per 
cent,  interest  from  date  of  the  jadgment  of  the  lower  court;  the 
costs  ot  the  lower  court  to  be  paid  by  defendant,  those  of  this  conn 
by  the  plaiutllTs. 

Dissenting  Opinion. 

McEnbry,  J.  The  aniform  doctrine  announced  by  tbts  court  has 
heretofore  been  that  If  the  evidence  shows  that  the  plaintiS  him- 
self was  guilty  of  contribntory  negligence  there  can  be  no  recovery, 
and  that  the  plaintiff  must  show  that  he  was  in  the  exercise  ot  doe 
care  when  the  injnry  happened.  The  proof  need  not  be  direct,  bat 
may  be  inferred  from  the  circumstances. 

It  is  useless  to  cite  authorities,  as  every  case  In  onr  reports  where 
the  fact  ot  contributory  negligence  has  been  discussed  this  doctrine 
has  been  afBrmed. 

In  the  case  of  White  and  Husband  vs.  Vicksburg,  Shreveport  & 
Pacific  Bailroad  Company,  42  An.  992,  in  referring  to  this  weU  es- 
tablished doctrine  the  court  said :  "  The  defence  is  a  general  denial, 
and  a  plea  of  contribntory  negligence.  It  has  been  raled  with  sncb 
frequency  and  uniformity  as  to  make  its  iteration  here  merely  for- 
mal, that  to  sustain  recovery  in  such  a  case  it  mast  appear  from  the 
record:  (1)  that  the  defendant  was  guilty  of  negligence;  (2)  thai 
the  party  injured  was  guilty  of  no  contributory  negligence — i.  e., 
negligence  but  for  which,  notwithstanding  defendant's  negligence, 
would  have  been  avoided." 

The  facts,  as  stated  in  the  opinion,  show  that  the  accident  could 
not  have  happened  bad  it  not  been  for  plaintiff's  negligence.  Fac- 
tors and  Traders  Insurance  Company  et  al.  vs.  Philip  Werlein,  42 
An.  1047;  Stella  V.  Burbauk,  vs.  Illinois  Central  Raiboad  Com- 
pany, 42  An.  1156;  Dennis  Clements  and  Wife  vs.  Lonisiana 
Electric  Light  Company,  44  An.  692;  Herman  Herlisch  vs.  The 
Louisville,  New  Orleans  &  Texas  Railroad  Company  44  Ad.  280; 
Mrs.  Nina  Palard  vs.  Chicago,  St.  Louis  &  New  Orleans  Rail- 
road Company  et  al.,  44  An,  1003;  Mrs,  M.  D,  Ryan  vs.  Lonlaville, 
New  Orleans  &  Texas  Railroad  Company,  44  An.  806. 
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Tfae  negligence  Imputed  to  the  railroad  company  ia  that  its  eer- 
vanta  in  chaise  of  the  train  did  not  see  the  deceased  nntll  too  late 
to  avoid  the  injar;,  and  a  tailnre  to  give  the  necessary  signals  in 
passing  throngh  the  town  of  Monroe. 

It  has  been  uniformly  held  by  this  court  that  when  the  defendant 
has  contributed  to  bis  own  injury  he  can  not  recover,  unless  there 
bae  also  been  negligence  on  the  part  of  the  defendant,  amounting 
to  a  wanton  and  reckless  infliction  of  the  injary. 

While  it  has  been  held  and  seems  to  be  the  universal  mle  that  the 
railroad  company  owes  no  duty  to  a  trespasser  upon  its  track  to  keep 
its  machinery  in  order  for  his  heneflt,  I  think  in  this  case  If  the  in- 
jary had  been  Inflicted  at  the  time  when  the  engine  was  out  of  order, 
that  an  envelope  of  smoke  and  steam  covered  It  and  the  eegineer's 
vision  was  so  obstiDcted  that  he  could  sot  see  beyond  the  engine, 
and  the  headlight  of  the  euglne  was  so  hidden  by  a  curtain  of  steam 
and  smoke  in  front  of  it,  so  that  it  was  practically  extinguished, 
reckless  and  wanton  infliction  of  injury  could  justly  be  inferred  from 
the  negligence  of  the  company  in  running  sncb  a  train  over  its 
tracks. 

But  the  opinion  eliminates  this  detei-tive  condition  of  the  engine 
from  the  facts  which  led  to  the  accident  and  unfortunate  death  of 
plaintiff's  son.  It  is  stated  that  the  train  was  running  very  slow, 
the  hea,dligfat  was  shining  brightly,  and  that  objects  on  the  track 
could  be  seen  at  a  distance  of  one  hundred  and  fifty  feet  or  more. 
The  negligence  of  defendant,  then,  was  not  in  giving  the  signals  that 
the  train  was  on  its  way  from  depot  to  depot  in  a  town,  and  the  fail- 
are  of  the  employes  to  see  the  deceased  In  time  to  avert  the  injury. 

These  omissions  of  defendant's  serVants,  I  respectfully  submit,  can 
not  be  classed  with  that  degree  ot  negligence  which  is  called  wanton 
or  reckless. 

There  is  ample  authority  in  our  reports  for  this  statement.  In  case 
of  Brown  vs.  Railroad  Company,  42  An.  366,  the  accident  happened 
at  a  railroad  crossing.  In  that  case  we  said :  "  It  was  negligence  on 
the  part  of  the  engineer  to  have  omitted  to  sound  the  whistle  at  a 
-quarter  ot  a  mile  before  that  crossing;  but  that  omission  did  not 
render  the  accident  inevitable  it,  on  the  other  hand,  Brown  had  been 
sufficiently  prudent  and  careful  when  he  approached  the  crossing." 
The  opinion  ii  supported  by  a  long  citation  of  authorities,  among 
-the  number  the  case  of  Continental  Improvement  Company  vs  Stead, 
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ft6  U.  S.  Rep.  161,  Id  which  cose  the  United  States  Snpreme  Court 
aald ;  "  No  failnre  on  the  part  of  the  lajlroad  company  to  do  its  doty 
will  excuse  any  one  from  nsing  the  aenaes  of  sight  and  hearing  npon 
approaching  a  railroad  crossing,  and  whenever  the  dne  use  ol  either 
sense  would  have  enabled  the  Injured  person  to  escape  the  danger 
the  injury  is  conclusive  of  negligence,  without  any  reference  to  the 
railroad's  failure  to  perform  its  duty." 

The  principle  announced  in  this  case  was  more  emphatically  ex- 
pressed in  Herliach  vs.  Railroad  Company,  44  An.  :i80,  in  which  we 
said:  "A  careful  examination  of  all  of  the  testimony  has  fully  satia> 
fied  us  of  the  correctness  of  bis  statements  in  the  main,  and  It  fur- 
ther satisfies  us  that  the  detendant'e  employes  were  neglectfnl  ot 
their  duties  under  the  general  principles  of  law  as  well  as  under  the 
ordinances  of  the  municipality,  in  reference  to  keeping  a  Qagman  at 
the  street  crossing,  the  exhibitiou  of  a  red  light,  etc.  And  the  evi- 
dence renders  it  exceedingly  doubtful  that  a  bell  was  rung  or  > 
whistle  Bounded. 

"Taken  all  in  all,  however,  the  evidence  fairly  makes  out  a  case 
of  negligence  on  the  part  ot  the  company.  They  were  evidently  tm- 
mlndfnl  ot  the  rights  of  pedestrians,  who  had  equal  rights  to  use  the 
crossings,  as  they  had  to  pass  their  trains  over  it. 

"But  while  this  is  perfectly  true,  we  are  quite  as  thoroughly  satis- 
fled  that  the  plaintiff  was  himself  guilty  ot  negligence,  which  direcU; 
caused  or  contributed  to  the  accident  by  which  his  injuries  were  in- 
flicted." Also  see  Mrs.  Kate  A.  White  and  Husband  vs.  Vicksbnig, 
Shreveport  &  Pacific  Railroad  Company,  42  An.  990 ;  Emma  Brown  el 
al.  vs.  The  Texas  &  Pacific  Railway  Company,  42  An.  360. 

In  the  cases  cited  the  accidents  were  at  the  crossings,  where  the 
defendant  had  a  right  to  be.  In  the  instant  case  the  accident  hap- 
pened where  the  plaintiff  had  no  right  to  be,  as  be  was  in  fact  s 
trespasser  on  defendant's  track. 

The  court  held  in  the  cases  referred  to  that  the  negligence  was 
simple  negligence,  not  amounting  to  wantonness  or  recklessness,  or, 
to  define  it  more  exactly,  the  purposely  infficting  ot  the  injury.  If 
the  court  had  not  so  held,  judgment  would  necessarily  have  been  for 
plaintiff.  Also  see  L.  &  N.  R.  R.vs.  Markee,  15  So.  Rep.  (Ala.)  511; 
also  see  Verner  vs.  R.  R.,  16  So.  Rep.  (Ala.)  874. 

Considering  the  negligence  of  the  railroad  officials,  the  evidence 
shows  that  deceased   was  equally  negligent,  therefore  the  fault  of 
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both  was  mntaiil,  and  no  suit  for  damagee  can  be  maintained.  Fac- 
tors and  Traders  Insurance  Company  et  al.  vs.  Philip  Werleln,  42 
Ad.  1060;  Henry- Levy  tb.  The  Carondeiet  Canal  and  Navigation 
Company,  34  An.  180;  A.  F.  Cochran  vs.  Ocean  Dry  Dock  Company, 
John  L.  Sterry  et  al.,  Third  Opponents,  80  An.  1865 ;  Dennis  Clements 
and  Wife  vs.  Louisiana  Electric  Light  Company,  44  An.  692. 

I  will  refer  to  only  recent  cases  in  other  JorisdictioDs,  which  are  in 
line  with  the  jurisprudence  of  this  State.  I  know  of  no  exception  to 
the  rale  stated  above. 

In  the  case  of  Bailway  Company  vs.  Regan,  107  Ind,  51  (7N.  E.  R. 
807) ,  the  facta  were  that  the  injury  occurred  at  a  street  crossing  in  a 
populous  city,  where  the  injured  party  was  not  a  trespasser,  where 
he  had  the  right  to  be,  and  where  the  company  was  required  to  an- 
ticipate his  presence.  Plaintiff's  demand  was  rejected,  the  court 
saying:  "To  constitute  a  wilful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard  for  the  safety  of  others 
and  a  willingness  to  indict  the  injury  complained  of.  It  involves 
conduct  which  Is  ^uosi- criminal. 

Id  the  case  ot  Baker  vs.  Pennsylvania  Company,  N.  E.  Rep.  604, 
the  syllabus  is:  "Though  there  are  usually  large  numbers  of 
people  in  the  immediate  vicinity  ot  such  switch  and  archway,  and  a 
four-foot  walk  along  one  side  of  the  latter,  which  is  used  by  persons 
passing  through  it,  the  running  of  a  car  through  puch  archway  at  a 
high  rate  of  speed  is  nothing  more  than  negligence  in  the  absence  of 
actual  knowledge  by  the  company's  operatives  of  the  presence  of 
deceased  in  such  archway,  and  is  not  such  wilfulness  as  renders  the 
company  liable  notwithstanding  deceased's  negligence." 

In  distinguishing  between  wilfulness  and  negligence,  the  court,  in 
the  case  cited,  said  wilfulness  does  not  consist  in  negligence;  on  the 
contrary,  as  illustrated  in  the  case  of  Bryan  vs.  Mann,  heretofore 
cited,  the  two  terms  are  incompatible.  "  Negligence  arises  from  in- 
attention, thoughtlessness  or  heedlessneBs,  while  wilfulness  can  not 
exist  without  purpose  or  design.  •  •  *  The  railroad  company 
owes  to  the  trespasser  no  protection  against  negligence.  It  does  owe 
him  the  duty  ot  all  reasonable  effort  to  avoid  Injuring  him  when  his 
presence  and  his  own  inability  to  avoid  injury  are  known  to  it,  but 
does  it  owe  such  duty  when  bis  presence  is  not  known?  It  would 
seem  that  a  negative  answer  is  all  that  the  inquiry  is  susceptible  of. 
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.The  circumBtancee  ehoaM  be  aach  as  to  charge  tbe  operatives  with 
knowledge,  actual  or  imputed,  or  tfae  presence  ot  the  trespasser,  and 
of  bis  inability  to  avoid  injory,  before  any  doty  of  tfae  company  arim 
to  reqnire  of  it  afBrmatlve  acts  or  efforts  to  avoid  iDJnring  him.  Bf 
imputed  knowledge  Id  sach  case,  we  mean  sacfa  as  should  be  implied 
from  tbe  condact  of  the  party  or  others  within  tbe  actoal  sight  or 
bearing  of  sncb  operatives.  It  is  npon  snch  knowledge  that  wanton- 
□ess  ie  held  tbe  equivalent  of  wilfnlneBB."  Lonisville  &  Nashville 
Railroad  Company  vs.  Markee,  15  So.  Rep.  511;  Vemer  vs.  Alabama 
G.  S.  R.  Co.,  15  So.  Bep.  872;  Oatts  vs.  Cincinnati,  New  Orleans* 
Texas  Pacific  Hy.  Co.,  22  Sonthwestern,  330;  Texas  &  Pacific  Rwl- 
way  Co.  vs.  Nicholson  et  al.,  22  Southwestern  Hep.  770;  France's 
Admr.  vs.  Lonisville  &  Nashville  Railroad  Co.,  22  Son th western  Rep. 
861;  Cbenery  vs.  Fibchburg  Ry.  Co.,  35  Northeastern,  554;  McAdoo 
vs.  Richmond  &  Danville  Ry.  Co.,  11  Sontbeastem  Rep.  316;  Ho- 
gan'e  Admr.  vs.  Tyler,  17  Southeastern  Rep.  723;  Marks'  Admr.  vs. 
Railway  Co.,  13  Sontheastern  Rep.  299. 

The  list  of  authorities  in  sapport  of  the  doctrine  in  the  above  case* 
could  be  extended  to  an  indefinite  length. 

The  distinction  between  negligent  in]nry  and  one  resDlting  from 
wiltnlness  is  clearly  defined  in  American  and  English  Encyclopedia 
of  Law,  36th  par.,  page  80,  Vol.  4,  and  notes.  It  is  there  stated^ 
"  WilfolnesB  and  negligence  are  the  opposites  of  each  other,  tbe 
one  aigsifying  the   presence  of  intention  or  purpose,  the  other  its 


The  case  of  Grand  Trunk  Railway  Company  vs.  Ives,  144  U.  S-  439, 
quoted  approvingly  in  the  opinion,  is  opposed  to  the  views  expressed 
in  the  opinion. 

In  this  case  the  court  emphatically  announced  the  docti^ne  that  il 
the  deceased  contributed  by  his  negligence  to  the  injury,  the  r^lroad 
was  not  responsible,  and  tbe  opinion  of  the  coait  is  in  line  with  tbe 
weight  of  authority  and  the  few  cases  referred  to  herein. 

In  charging  the  jury  as  to  the  degree  of  care  exercised  by  tfae 
deceased  the  lower  court  said :  "If  he  did  so  act,  and  the  railroad 
company  was  negligent,  his  administrator  is  entitled  to  your  verdict, 
whether  it  was  negligent  or  not.  It  it  was  not  negligent  it  is  en- 
titled to  your  verdict,  do  matter  bow  Smith  acted." 

Mr.  Justice  Lamar,  the  organ  of  tbe  court,  in  commentingon  these 
Instructions,  said  in  the  opinion:  "These  instructione  are  so  full  and 
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-complete,  and  are  in  such  entire  accord  with  the  rules  of  law  ap- 
plicable to  cases  of  this  character,  that  no  fanlt  whatever  can  be 
foand  with  them." 

To  support  the  opinion,  references  are  made  to  Pierce  on  Rail- 
roads, p.  343,  where  the  law  is  stated  to  be  that  If  the  injured  party 
at  a  railroad  crossing  fails  to  listen  for  signals  and  to  loob  tor  trains 
in  different  directioas  be  can  not  recover  of  the  company,  although 
it  may  be  chai^eable  with  negligeitce,  or  bave  failed  to  give  the 
signals  required  by  statntes,  or  be  ranniug  at  the  time  at  a  speed 
exceeding  the  legal  rate;  and  reference  is  also  made  to  4  Am.  and 
Eng.  Ency.  of  Law,  68,  78  and  notes. 

This  opinion  has  already  exceeded  proper  limits,  and  I  will  conclude 
by  saying  that  the  antboritles  all  say,  cases  and  text-books,  that  the 
■operative  of  the  railroad  must  have  knowledge,  either  actual  or  im- 
puted, of  tbe  presence  of  the  trespasser  upou  its  tracks,  and  that  the 
raUroad  company  can  be  held  liable  only  when,  kuowiog  the  pres- 
ence of  the  trespasser  upon  its  track.  It  fails  to  timely  provide  efforts 
to  prevent  injary  to  him. 

The  deceased  was  making  use  of  the  railroad  embankment  for  bis 
own  convenience.  It  is  not  in  evidence  that  the  operatives  kuew 
he  was  on  tbe  track.  The  tact  of  their  not  having  seen  htm  is  not 
even  negligence,  certainly  not  such  a  degree  of  wantonness  as  to 
amount  to  wilful  infliction  of  the  injury. 

Rehearing  refused. 
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e  Third  Justice's  Court,  Parish  of  Terrebonne. 
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L.  f.  Suthtm,  Plaintiff  and  Appellee,  in  propria  persona. 
L.  C.  Moiae  (or  Defendant,  Appellant. 

On  Motion  to  Dibmibb. 

The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  Tbe  plaintitT  paid  nnder  protest,  and  now  anes  to  re- 
cover hack  the  amount  exacted  by  the  town  or  Honma,  n&der  an 
ordinance  authorizing  the  killinit  of  dogs  running  at  large,  onlaas 
provided  with  a  collar,  to  be  obtained  from  the  town  aathorities  on 
payment  by  the  owner  of  the  dog  of  the  dog  tax,  as  it  is  called,  re- 
quired by  the  town.  The  justice  of  the  peace  gave  tbe  plaintiH 
judgment,  the  town  appeals,  and  plaintiff  moves  to  dismiss  th« 
appeal. 

This  court  has  no  general  supervision  over  ordinances  ot  munici- 
pal corporations.  The  appellate  jurisdiction  of  the  conrt  extends 
to  cases  involving  the  legality  or  constitutionality  of  taxes,  tolls,  im- 
posts, flues,  penalties  or  forfeitnree  imposed  by  municipal  corpors- 
tions.  Constitution,  Art.  81.  This  dog  ordinance  is  a  police  regco- 
lation  to  abate  a  nuisance.  Tbe  owner  of  a  dog  is  permitted  to 
secare  hie  animal  from  the  operation  ot  the  ordinance,  on  payment 
of  the  so-called  dog  tax,  more  properly  the  collar  fees.  The  amonnt 
8o  paid  is  not  a  fine  or  forfeiture;  nor  is  it  a  tax  on  property.  ITie 
payment  ia  not  obligatory.  The  part  of  the  ordinance  relating  to 
this  collar  fee  is  an  incident  of  a  police  regolation,  tbe  vsiidi^ 
of  which  is  not  submitted  to  the  revisions  of  this  conrt.  Similar 
ordinances  have  been  sustained  as  measures  of  police  within  the 
competency  of  tbe  police  power  of  town  corporations,  bnt  it  i> 
enough  for  us  to  say  we  have  no  jurisdiction. 

The  motion  ia  anstained  to  diamisa  the  appeal. 
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No.  11,641.  ITTTiiBl 

I  SI  l»Mi 
John  Hili.  et  al.  vs.  T.  S.  Fontenot,  Sheriff,  etc.  J « Iseai 

A.  L.  Abbott  vs.  Same.  wi^' 

Alma  Aikeh  vs.  Same.  n!_MiB: 

Alfred  Slidell  vs.  Same. 
Levy  Dusson  et  al.  vs.  Same. 
J.  Meyers  &  Co.  vs.  Same. 
L.  GoDCHAUX  et  al.  va.  Same. 
L.  QoDCHAUX  vs.  Same. 
Vincent  Boaoni  vs.  Same. 
J.  E.  Vannoy  va.  Same. 
Boaoni  &  Levy  va.  Same. 
Eliza  Dixon  va.  Same. 
Clementine  Phelps  va.  Same. 
W.  C.  Scott  vs.  Same. 
BoAGNi  &  Levy  vs.  Same. 

The  tux  or  ave  mills  ImpoBed  by  Che  Lereo  Dourd 
anil  Knyou  BiBut  Levev  District  under  tlie  act  cr 
by  tba  CODStiiutlon,  Uoiisilcuclon,  .Art.  214,  A< 
Seoa.  6  aud  10. 

Tbe  court  again  affirms  tbut  tbe  acrcut(e  assessmer 
poses,  authorized  by  the  acts  creating  the  l.e 
scope  ot  tbe  limitations  la  the  Constitution  on  i 
Leree  Company.  38  An.  .tSi;  itti  An.  46S;  13  An.  15;  4S  An.  12j2. 

Under  these  Levea  Board  Aetaof  IRWnnd  1892  all  allnrlallnnda  wltbln  the  districts 
subject  to  oTerflow  are  subject  to  this  BcreHgB  assessment,  eioept  tlioae  re- 
ported by  tbo  englDoera  to  bo  incapable  ot  protection  by  tbe  system  ot  levees 
anddmlnuKe  proposed  by  tbe  acts.    Heca.  1,  6, 10,  la. 

Tbo  ncrcaKB  assessment  of  flye  mills  per  ucre  I 
expense  ot  levees  and  drainage  ahould  be  b 
bearing  its  proportionate  share,  tbe  act  su] 
drain  one  as  it  does  another  acre,  and  Ciiat  e 
tent  of  Its  proportionate  sbare  of  Che  eipeoae;  tbia  aereuge  a 
out  reference  to  tbe  value  of  tbe   land  Is  approximative  equality,  perfect 
eguality  of  taxation  being  unattainable;  finds  recognition  In  our  past  levee 
and  drainage  leglslailon  and  has  had  the  sanction  ot  our  courts. 

It  Is  a  legislative  quescion  Co  determine  wbettier  tbe  alluvial  lands  o(  tbe  Slate 
subject  to  overflow  can  be  reclaimed  by  drainage  and  levees,  and  It  is  also  the 
leKlBlatlve  function  to  prescribe  the  rule  and  objects  of  taxation  to  effect  this 
reclnmaclon.  No  court  can  set  aside  tbu  leglalutive  determination  In  this 
respect  UDlesB  the  legislation  violates  die  organic  lav.  Cooley  on  Taxation 
Chapter  20,  p.  428, 120;  Levee  cases  already  cited. 
It  must  be  a  clear  case  to  auchorlze  the  court  to  set  aside  an  assessment  tor  local 
icnprovemcnt  Imposed  by  legislative  autborlty  and  liold  in  opposition  to  the 
legislative  judgmeut  that  lands  aaaeased  for  the  expenac  ol  improvement  cam 
never  be  beneflied  by  the  proposed  improvement;  this  Is  not  such  a  case. 
Ibid.  I  also  8An.  4T2;  12  An.  SIT;  2  An.  1S6. 
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APPEAL  from  the  Eleventh  District  Ooart,  Parish  of  St.  Lanary. 
FerrauU,  J. 

Thomas  H.  LewU  and  E.  NoHk  CuIIom  for  Plaintiffs,  Appellants. 

White  *  Thornton  and  John  N.  Ogden  tor  Defendant,  Appellee. 

The  opinion  of  the  court  was  delivered  by 

Mii.LBR,  J.  The  plaintiffs  In  these  consolidated  cases  resist  the  pay- 
ment of  the  taxes  for  levee  purposes,  levied  by  the  Board  of  Commis- 
Bii-ners  of  the  Red  River,  Atchafalaya  and  Bayou  Bceuf  Levee  District, 
under  the  aatbority  of  the  legislative  act  No.  79  of  1890,  amended  by 
act  No.  46  ot  1892.  This  legislation  provides  In  the  sixth  section  tor 
the  tax  aatborized  by  Art.  214  of  the  State  Constitntloo,  to  be  levied 
by  the  board  on  all  property  in  the  district  liable  to  taxaUon  for 
levee  and  drainage  parposes,  and  the  tenth  section  of  the  act  em- 
powers the  board  to  levy  besides  an  acreage  tax  on  all  such  lands  ol 
five  cents  per  acre.  Under  these  acts  the  board  imposed  t^he  tax  of 
five  mills  authorized  by  Art.  214  of  the  Constitution  and  the  act,  and 
besides  levied  the  acreage  tax  in  accordance  with  the  tenth  sectioD 
of  the  act. 

The  petition  assails  these  taxes  on  the  groands  substantially  that 
petitioners'  property  alleged  to  be  neither  reclaimed  or  snaceptible 
of  reclamation  by  the  levee  system  is  not  within  the  scope  of  the 
taxes  authorized  by  the  acts;  that  the  taxes  if  applied  to  the  prop- 
erty, violate  Art.  1  of  the  Constitution  of  the  State,  annonncing  the 
protection  ot  life,  liberty  and  property  to  be  the  object  of  govern- 
ment, and  Art.  156  prohibiting  the  taking  of  private  property  witb- 
ont  compensation.  It  is  charged  also  the  taxes  applied  to  pemioo- 
ers'  property  violate  the  rule  of  uniformity  of  taxation,  and  taxation 
according  to  value  prescribed  by  Arts,  203  and  218  of  the  Constitn- 
tion.  In  this  connection  it  is  averred  that  cleared  and  caltivated 
lands,  worth  more,  are  taxed  no  higher  than  the  lands  of  petitionen, 
alleged  to  be  swamp  and  overflowed ;  that  the  levee  district  is  a  sub- 
division of  the  State  and  the  valuation  put  on  the  property  for  8tat« 
purposes  is  not  the  basis  for  the  taxes  claimed;  it  is  charged  tbii 
the  acreage  tax  ot  five  mills  exceeds  the  constitntional  limit,  and  ii 
not  an  ad  vabirem  tax;  that  the  acreage  tax  is  excessive;  that  in  dis- 
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regard  ot  tbe  equality  and  nniformity  of  taxation  exacted  by  the 
Const] tntion,  petitioners'  lands  in  tbe  Atchafalaya  swamp  are  assessed 
(or  the  acreage  tax  as  high  as  cleared  land  fit  for  cnltivation;  the 
acref^e  tax  It  is  alleged  ia  really  a  tax  ot  fifty  mills  per  annnm,  and 
the  answer  Insists  that  the  petitioners'  lands  in  tbe  swamp,  valuable 
only  (or  timber,  can  never  be  improved  or  augmented  in  valae  by 
tbe  levee  system,  and  hence  are  exempted  from  taxation  under 
these  legislative  acts,  based  as  they  are  on  the  theory  that  the  taxes 
will  improve  and  increase  the  value  of  tbe  lands  to  be  taxed.  The 
answer  maintained  the  validity  of  the  taxe<9,  as  did  tbe  judgment  of 
the  lower  court,  and  from  that  jndgment,  refusing  the  injunction  to 
restrain  the  collection  of  the  taxes,  the  plaintiffs  prosecute  this 
appeal. 

It  is  the  mandate  of  the  Constitution  that  the  State  shall  be  divided 
into  levee  diatricts,  placed  under  the  charge  of  boards  of  levee 
commissioners,  and  for  the  erection,  maintenance  and  repairs  of  the 
levees,  these  boards  are  aathorlzed  to  levy  a  tax  on  the  property 
liable  to  taxation  within  the  alluvial  portions  of  the  district  sabject 
to  overflow.  The  limit  of  this  tax  was  five  mills,  enlarged  by  the 
constitutional  amendment  of  1884  to  ten  mills  If  tbe  increased  taxa- 
tion was  approved  by  the  vote  of  the  tax-payers  within  the  alluvial 
part  of  the  district  subject  to  overflow.  Constitution,  Art.  214; 
Amendment  Acts  1884,  No.  112,  p.  149.  Under  this  article  of  the 
Constitution,  the  commissioners  of  the  Red  River,  Atchafalaya  and 
Bayou  Bceuf  Levee  District  have  imposed  this  tax  of  five  mills.  The 
courts  have  no  jurisdiction  to  exert  with  respect  to  this  tax,  save  to 
ascertain  if  the  property  on  which  it  rests  is  of  the  character  speci- 
fied in  the  Oonstltotion.  It  is  not  susceptible  of  controversy  that 
tbe  property  taxed  is  allnviat  onder  the  taxing  district,  and  subject 
to  overflow.  In  so  far  as  this  controversy  may  be  deemed  directed 
against  that  tax,  the  answer  is  in  theory  organic  law. 

The  plaintiffs'  argument  assails  with  great  vigor  the  acre^e  tax 
of  five  cents  per  acre  directed  to  be  imposed  by  this  act  of  1892  on 
all  lands  in  the  district  subject  to  taxation  for  levee  and  drainage 
parposes.  The  previous  decisions  of  this  court  have  maintained  that 
tbie  assessment  or  acreage  tax  is  not  within  the  limitations  in  the 
organic  law  on  general  taxation,  and  are  to  be  viewed  as  assess- 
ments for  local  improvements.  The  discussion  in  this  ca^e  recog- 
nizes the  finality  of  these  decisions,  and  concedes  corresponding 
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limit  of  judicial  inquiry.  Otaarnocfe  \a.  Levee  Compaajr,  38  Ao.  32T; 
PUntlsg  Oompany  vb.  Tsx  Collector,  39  Ad.  455;  Mansoa  vs.  Com- 
miBsioDera,  4S  An.  15;  Minor  ve.  Sheriff,  43  Ad.  337;  Geoige  Ta. 
Sheriff,  45  An.  1282. 

It  1b  contended  on  behalt  or  pl^ntiffs,  their  land  can  derive  no 
benefit  from  leveeB  or  draiasge,  and  that  the  asBessmenta  resting  on 
the  theory  that  the  lands  can  be  thns  benefited,  nnder  the  gnise  of 
aecDring  an  impossible  improvement,  vlrtoally  propose  the  confisca- 
tion of  the  property,  in  violation  of  the  conatitntional  provirion 
prohibiting  the  taking  of  private  property  without  compensating  the 
owner.  To  the  legislative  judgment  Is  neceeaarily  submitted  the 
qaestlon  whether  this  benefit  can  be  secured;  a  indgmeot  not  flu), 
it  may  be  claimed,  but  certainly  not  for  judicial  revision,  except  in 
clear  instances  of  wrong  and  oppression.  If  rightfully  impoaed,  the 
aaseBBmentB  can  not  be  deemed  ciinfiscatlve,  and  the  conatitotiontl 
objection  remits  us  to  an  examination  of  the  question  of  benefit. 

It  is  urge  1  on  us,  too,  that  the  lands,  by  reason  of  their  aiCoacion 
and  condition,  are  not  within  the  scope  of  this  levee  legislation-  By 
tbie  is  meant  that  the  legislation  applies  only  to  lands  capable  of  re- 
ceiving protection  from  levees,  and  the  argument  claims  these  lends 
are  beyond  that  protection.  The  testimony  tor  plaintiffs  shows  the 
lands  are  overflowed  from  back-water  as  well  as  by  rain-water.  The 
witnesses  testify  that  no  leveeing  would  free  the  lands  from  back- 
water, and  would  tend  to  prevent  the  escape  of  rain-water;  that  near 
the  water  courses  there  is  a  ridge  of  light,  sandy  soil,  but  the  laadi 
Blope  to  the  swamp  three-fourths  to  a  mile  back;  that  there  are  do 
settlers  on  the  west  side  of  the  Atchafalaya  below  Petite  Prairie,  and 
none  on  the  Oourtableau  for  twelve  miles  from  its  mouth.  With 
reference  to  a  large  part  of  the  lands,  the  testimony  is  they  are 
nninhabltable ;  that  they  are  valuable  only  for  limber,  and,  it  a 
testified,  can  not  be  reclaimed  except  by  levees  and  drainage, 
tbe  coat  of  which  would  far  exceed  the  value  wheo  reclaimed,  if 
that  ever  could  be  accompliahed.  On  the  other  hand  there  Is  the 
testimony  produced  by  the  board  tending  to  show  that  by  the  levees 
and  drainage  proposed,  the  desired  protection  of  the  lands  can  b« 
secured.  In  view  of  the  character  of  the  lands  it  is  confldeatiy 
claimed  they  were  not  intended  to  be  embraced  in  the  assessment. 
From  all  the  light  obtainable  the  Legislature  has  determined  the 
limits  of  the  taxing  district.      In  the  preamble  to  tbe  act  the  par- 
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poee  is  expressed,  to  eatabllsh  a  compreheDBive  system  "  to  protect 
the  entire  district  from  deBtrnctive  fioods,"  and  to  confer  aatbority 
to  levy  aseesBmeDte  on  the  lands  to  be  protected.  In  the  body  of 
the  act  the  board,  besides  the  tax  provided  by  the  Constitution,  is 
directed  to  levy  assessments  on  all  property  within  the  district 
fiabject  to  taxation  for  levee  and  drainage  purposes.  Throoghoat 
the  preamble  and  act  it  is  the  entire  district  that  la  made  the  sub- 
ject of  these  assessmentB,  the  only  exception  being  Implied  in  the 
provision  that  on  the  application  ol  the  Police  Juries  lands  may  be 
excluded,  reported  by  the  engineers  incapable  of  protection.  Act 
No.  79,  Sec.  15.  On  this  branch  of  the  case  the  conclusion  seems  to 
as  inevitable  that  all  lands  in  the  district  were  intended  to  be  and 
are  embraced,  save  that  reported  as  proper  to  be  withdrawn  by  the 
engineers.  So  far  then  as  the  plaintiffs  argument  rests  on  the  ques- 
tion of  Intention  it  is  our  opinion  the  lands  of  plaintiffs  were  nn- 
questionably  intended  to  be  embraced  in  the  scope  of  the  act. 

Bat  It  is  contended  on  behalf  of  plaintiffs  that  this  acreage  assess- 
ment is  arbitrary  nnd  indefensible,  because  levied  on  every  acre  in 
the  district  without  reference  to  value.  Thus  the  cleared  lands  of 
much  greater  value  are  taxed  no  higher  than  swamp  lands  assessed 
at  only  fifty  cents,  and  It  is  claimed  not  SDsceptible  of  sale  at  that 
price.  An  additional  inequality  arises,  it  is  contended,  from  assessing 
lands  susceptible  of  protection  from  levees  no  higher  than  the  lands 
claimed  to  be  incapable  of  receiving  such  protection.  There  has 
been  much  diversity  as  to  the  best  method  of  imposing  local  assess- 
ments, so  as  to  obtain  as  far  as  possible  equality,  for  all  understand 
perfect  equality  of  taxation  is  unattainable.  If  the  Legislature  were 
to  classify  the  property  for  assesBment  on  the  theory  that  some 
property,  by  reason  of  Its  situation,  would  derive  more  benefit  from 
the  proposed  improvement  tham  other  property,  it  is  quite  likely  that 
Injustice  would  still  be  done.  Assessments  for  a  local  improvement 
higher  on  property  supposed  to  be  specially  benefited  than  on  other 
property  in  the  same  district  would  probably  be  quite  as  diataeteful 
as  any  other  mode  of  taxation,  certainly  to  those  called  on  to  pay 
the  h^her  tax. 

The  legislative  judgment  in  this  system  of  classified  assessments 
that  A  should  pay  a  greater  asaessment  than  B  on  property  they  own 
]□  the  district  of  the  proposed  improvement  might  be  acceptable  to 
B,  but  not  to  A,  and  It  ia  not  at  all  unlikely  inequalities  would  exiat 


1668  SUPREME  COURT  OF  LOUISIANA. 

Hill  el  al.  TB.  SherEff.  etc. 

in  any  sacb  mode  ol  adjusting  asMSsments.  In  onr  slBter  State  or 
Miasiseippi  these  asseaamentB  for  levees  are  adjusted  in  proportion 
to  tbe  distance  ot  tlie  land  from  the  river.  This  is  urged  on  os  as 
equitable.  Yet  It  might  be  deemed  arbitrary  that  land  twenty  mile* 
from  the  river,  and,  perliape,  safe  by  reason  of  its  peculiar  sitnation 
from  any  overflow,  should  pay  the  same  tax  as  land  within  ten  miles 
ot  the  Fiver,  inevitahly  bo  be  submerged  in  seasons  of  high  water. 
Detects  in  onr  opinion  may  well  exist  in  any  system  of  aaserament, 
and  all  that  can  be  exacted  is  approximate  eqallty.  We  think  acre- 
age taxation  meets  this  requirement.  It  proceeds  on  the  theory  that 
it  costs  as  mach  to  drain  one  acre  as  another.  Tbe  same  levee  and 
draln^e  work  required  to  protect  lands  on  or  near  tbe  river  safficea 
to  protect  the  low  lands  in  the  rear.  If  there  is  error  in  this  theory 
it  arises  from  the  fact  that  the  expense  is  greater  because  the  lands 
in  the  rear  require  more  leveeing  and  drainage  work  than  tbe  front 
lands.  But  the  acreage  system  of  assessment  calls  on  all  the  lands 
to  pay  only  its  proportion  of  the  expense  of  the  local  improvement. 
The  system  supposes  that  if  the  front  lands  are  benefited  five  cents 
per  acre,  that  tbe  low  lands  In  tbe  rear,  thoogb  less  valaable,  are 
benefited  five  cents  an  acre,  the  proportion  to  each  acre  of  the  ex- 
pense incurred.  Tbe  acreage  system  of  assessment  is,  after  all,  in 
our  judgment,  as  equitable  as  any,  and  has  been  sanctioned  in  our 
past  legislation  and  sustained  by  onr  courts.  See  Wallace  ve.  Shel- 
ton,  14  An.  498;  the  Drainage  Oases,  11  An.  388,  and  by  implication, 
if  not  expressly,  in  our  deciaioue  already  cited  under  this  levee  leg- 
islation. 

There  remains  the  contention  that  plaintiffs'  lands  can  not  be 
benefited  by  levees  or  drainage,  and  hence  can  not  be  made  sabjoct 
to  asseasmentB,  resting  aolely  on  the  theory  that  the  lands  will  be 
improved  by  tbe  levees  and  drainage  proposed.  It  is  a  legislative 
question  to  determine  the  property  on  which  assessments  are  to  be 
placed  for  local  improvements,  or  in  other  words,  to  determine  the 
property  within  the  scope  of  the  improvement  and  to  be  taxed  for  the 
expense.  Cooley  on  Taxation,  Chap.  20,  pp.  428,  429.  The  wisdom 
of  the  Legislature  In  selecting  the  objects  ot  taxation,  it  has  been 
well  stated  on  more  than  one  occasion,  is  not  a  question  for  conrta- 
Of  couree,  it  taxation,  so  called,  infringes  on  any  limitation  ot  tbe 
organic  law,  lower  coarts  can  grant  relief.  But,  subject  to  this  judi- 
cial control  to  protect  tbe   constitutional   right  of  the  citiieii,  tl>e 
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power  of  tftxation  is  absolate  in  the  leglBlative  department.  Bordelon 
vs.  Lewis,  8  An.  472;  Lay  ton  vs.  New  Orleans,  12  An.  517;  Munici- 
pality vs.  Dancan,  2  An.  186;  Planters'  Co.  vs.  Tax  Collector,  89  An. 
4S2;  Minor  TB.  Dasplt,  48  An.  337.  We  liave  in  the  legislation  called 
in  qnestion  here  the  jndgment  ot  the  legislative  department  of  the 
advantage  and  practicability  of  a  scheme  of  levee  and  drainage  to 
protect  from  inundation  the  district  created  by  the  act,  and  the  leg- 
islative directions  that  taxes  shall  be  imposed  on  the  lands  within 
that  district.  We  are  asked  to  determine  the  Legislature  was  en- 
tirely wrong  in  its  Jndgmeiit  in  inclnding  plaintiffs*  lands  withia  the 
scope  of  the  proposed  improvement  and  the  assessments  to  be  im- 
posed. We  have  in  these  acts  the  exhibition  of  a  system  of  levees 
accompanied  with  a  scheme  of  drainage  proposing  the  great  benefit  ot 
reclaiming  oar  alluvial  lands.  Of  conrse  large  expense  la  to  be  in- 
curred, hence  the  taxation  and  assessment.  There  is  the  scientific 
judgment  on  behalf  of  the  board  that  this  result  can  be  achieved. 
Even  the  testimony  o(  the  defendants  aeema  to  concede  this,  but 
attended  with  an  expense,  in  their  opinion,  greater  than  the  value  ot 
the  lands.  la  this  court,  on  the  strength  ot  that  opinion,  to  deter- 
mine, in  opposition  to  the  legislative  judgment,  that  the  alluvial 
lands  ot  the  State  in  the  aitaation  of  those  ot  plaintiff  mast  forever 
remain  in  their  present  condition  ot  overflow?  We  must  take  notice 
that  the  alluvial  lands  of  the  State  once  subject  to  overflow  have 
been,  in  great  part,  reclaimed  by  the  methods  proposed  by  this.legla- 
tatioQ.  Onr  appreciation  ot  the  legislation  and  ot  the  testimony  with 
reference  to  this  subject  brings  us  t3  the  conclusion  there  is  no  basis 
to  hold  these  lands  can  not  be  reclaimed,  and  thna  substitute  the 
judgment  ot  this  court  tor  that  of  the  legislative  department,  far 
better  qnallfled  to  determine  the  question  of  benefit  involved. 

It  Is  therefore  onlered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  in  the  following  entitled  consolidated  cases: 

John  Hill  el  al.  va.  T.  S.  Fontenot,  Sheritt,  etc. 

A.  L.  Abbott  vs.  Same. 

Alma  Aiken  vs.  Same. 

Alfred  SlldeU  et  al.  vs.  Same. 

Levy  Dnson  et  al.  vs.  Same. 

J.  Meyers  &  Go.  ve.  Same. 

L.  Oodcbaux  el  al.  vs.  Same. 

L.  Godchanx  vs.  Same. 


1570  SUPREUB  OOUKT  OP  LODISIAKA. 

Hatlili  Ts.  Board  of  Asaesson  et  ±1. 

Vincent  Boagni  vs.  Bame. 
J.  E.  Vannuy  vs.  Same. 
Boagn)  &  Lev;  ti.  Same. 
EUza  Dixon  ▼■.  Same. 
Clementine  Phelps  tb.  Same. 
W.  C.  Scott  T8.  Same. 
Boagni  &  Lev7  vs.  Same. 
Be  affirmed  at  tbe  costs  of  the  appellants. 


No.  11,620. 
Louis  Mathib  va.  The  Boabd  of  Assbsbobs  bt  alb. 
Tbe  land  between  tbe  lef  ee  and  tbe  riyer,  Ihougb  aubmerged  at  tbe  higb  na^ 
tlie  river,  ■■  tbe  property  of  tbe  riparian  proprietor,  subject  to  poblic  ni 
Civil  Code,  ArtH.  <(»,»;;  10  La.  lU;  11  La.  170;  S  Bob.  111. 
Sucb  land,  It  used  by  the  riparian  owner  or  from  wbloh  be  derlTea  areviinne 
Bubjeot  to  taXBllon. 

APPEAL  From  tbe  Second  City  Conrt  of  Kew  Orleans. 
Morel,  J. 


Louqjie  &  Pomes  for  Plaintiff,  Appellant. 


E.  A.  O'SuUivan,  City  Attorney,  and  Horace  L.  Dufour,  Asdstaat 
City  Attorney,  for  Defendants,  Appellees. 


Tbe  opinion  ot  the  coort  was  delivered  by 

Miller,  J.  Tbe  plaintiff  snea  to  cancel  an  assessment  ajcainst  bim 
of  land  between  the  levee  and  tbe  river  in  front  of  hia  property.  He 
claims  the  land  is  not  liable  to  assessment.  The  jadgment  of  the 
lower  conrt  miintaioed  the  assessment  and  pl^ntiS  appeals. 

The  character  of  snch  land  is  defined  by  the  Code.  The  levee  is 
deemed  tbe  bank  of  tbe  river,  and  is  that  which  contains  the  water 
at  tbe  ordinary  high  stage  of  the  river.  The  ownership  of  the  banks 
is  la  those  who  possess  the  adjacent  land,  but  snbject  to  pnblic  uses. 
Civil  Code,  Arts.  456,  467. 

We  have  had  some  diCQculty  in  reaching  a  conclnsion  In  this  ciM. 
We  are  not  dealing  with  the  general  proposition  as  to  the  taxability 
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GliUldlsli  et  al.  V8,  Godchau 


ot  battore.  It  ia  in  evidence  bere  tbat  the  ripariaa  proprietor,  the 
plaintiB,  placed  a  fence  around  the  iand.  It  is  tnie  the  amount  de- 
rived was  incoDBiderabla,  bnt  Btlll  the  fact  is  In  the  record  that  the 
riparian  owner  leased  the  property  and  received  rent  from  tenanls. 
Oar  coorta  have  affirmed  leaaas  of  battnre  by  riparian  proprietors. 
We  are  not  at  liberty  to  hold  that  land,  althongh  between  the  levee 
and  the  river,  ie  not  aubject  to  taxation  when  used  by  the  front  pro- 
prietor for  the  purposes  ot  revenue  or  otherwise.  The  ownership  of 
aach  land,  In  a  certain  sense,  is  recognized  by  the  Code,  and  In  this 
case  the  righte.  of  private  ownership  have  been  asserted  by  plaintiff. 
Under  each  clrcnmstances  we  think  the  laud  ia  aubject  to  taxation. 
See  Ohase  vs.  Turner,  10  La.  19;  Nlcholls  el  al.  vs.  Byrne,  11  La., 
170;  Denuistonn  et  al.  va.  Walton,  8  Bobinson,  211. 

We  think  therefore  the  plea  of  res  Judieafa  baaed  on  the  Judgment 
of  the  Civil  District  Conit,  holding  the  land  not  subject  to  taxation, 
can  not  prevail. 

It  ia  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
ot  the  lower  court  be  affirmed  with  costs. 

Behearing  refused. 


No.  11,662. 
Haby  E.  Qladdish  et  al.  v8.  Leon  Godchaux. 

On  tbelBSueofownorslilp  defendant,  reljlng  on  tuies  which,  It  Is  claimed,  Innd- 
Terteatlyomltonc  of  tbelotsortbc  planlatloD,t]ie  subject  otl1ie3Bl<^B,ilio  error 
may  be  alleged  In  an  amendmeni  to  the  general  lasue  contained  In  tlie  original 
answer.lbe  amendment  not  changing  the  Issue.  Codn  of  Praotloe,  Aria.  419, 
120;  IHeanen'sUlgest,  ll»i.  No  9;  Payne  TS.  {t.tllroad,38  Ad.  164. 

Parol  [■  admissible  to  sbow  tbat  the  undivided  half  ot  one  of  the  lots,  part  of  a 
plantation,  was  omitted  by  error.  In  a  slierirs  deed.  The  proof  of  the  alleited 
error  mast  be  alear;  and  In  Chlg  case  Is  deemed  to  bo  furnished  In  tbe  aat  ot 
mortgage  under  which  the  order  of  sale  was  obtained,  describing  tlie  planta- 
tion by  name,  enumBratlng  the  lot  IndHpnle  ,is  part  ot  li;  the  order  ot  sale 
directing  the  sale  of  the  niDrlga?[ed  property  and  all  other  propiTty  ot  the  de- 
ceased mortgagee,  and  tba  adjudication  presumably  following  that  order,  this 
evidence  being  supplemented  by  the  closing  of  the  succession  of  the  deceased 
andthecondactof  thepartlosmanirostlng.  In  the  view  of  the  court,  their  ap- 
preciation (be  Bherifl'i  sale  cjrrlod  the  property  in  diapule,  all  lending  to  the 
oonolnslon  tbe  omission  In  the  BhcrKfs  deed  of  tbe  lot  In  dispute  nn»  an  Inad- 
vertenoe.  1  Storj's  Equity  Jurisprudence,  Sec.  16J;  15 La,  Rep.  ail; 9  An.  29;  3S 
An.  WO;  ST  An.  103;  11  An.  SS3. 

APPEAL  from  the  Eighteenth  District  Court,  Parish  ot  Lafonrcbe. 
CailUmet,  J. 
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Beatli£  A  Bealtie  for  FlaiDtlBa,  Appellees. 

Lcaarut,  Moore  &  Luce  and  Clay  Knohlooh  &  Son  far  DaFendant, 
Appellant. 

The  opinion  of  the  conrt  was  delivered  b^ 

MiLLEit,  J.  The  plaintiffd,  the  widow  and  heirs  ot  James  Billin, 
seek  to  recoTer  from  defendant  certain  property  in  the  parish  ot 
Lafourche,  knova  a.i  lot  No.  16,  on  the  left  banlc  deacendiag  of  the 
BayoQ  Laf oarche,  about  sixteen  miles  below  Tbibodaaz.  They  tr«c« 
title  to  one  nndlvided  ball  as  derived  from  their  father,  and  aver 
title  from  Clara  S.  Perkins  to  the  other  nndividsd  half. 

The  defendant,  G^dchaax,  answered,  pleading  the  Keneral  issne, 
prescription,  and  set  np  title  from  Meyer  and  Joseph  Weill  of  date 
October  23,  1892 ;  by  a.  supplemental  answer,  defendant  allejced  that 
lot  No.  13,  claimed  in  the  salt,  formed  part  of  Utopia  plantation; 
that  the  title  thereto  of  James  Billin  and  Mrs.  Perkins,  nnder  whom 
plaintiffs'  claim  was  divested  years  before  by  sales  to  Uarion  W. 
Billia,  under  whom  defendants  claim  by  varlons  conveyances;  that 
in  these  conveyances,  all  cooveying  the  Utopia  plantation,  lot  No. 
16  was  omitted  in  error,  but  was  intended  to  pass  and  was  conveyed, 
the  description  being  the  "Utopia"  plantation,  known  to  embrace 
No.  Id;  the  estoppel  is  pleaded,  claiming  to  arise  from  the  fact  that 
the  lot  was  inventoried  when  James  Billin  died  as  part  of  "Utopia," 
and  hence  plaintiffs,  his  widow  and  heirs,  can  not  now  dispute  the 
lot  was  such  part;  the  answer  prays  for  Jndgment  against  plaintiffs; 
for  the  maintenance  ot  the  prescription  and  estoppel  pleaded,  and 
that  in  the  evaut  the  court  shoald  hold  the  description  in  the  acta 
do  not  suffice  in  terms  to  convey  the  property  in  dispute,  that  the 
description  be  reformad  so  as  to  make  that  conveyance  accord  with 
the  intentions  of  the  parties. 

From  the  jndgmeiit  of  the  lower  conrt  In  tavor  of  plalntitTs,  dfl> 
tendant  takes  this  appeal. 

In  1856  James  Billia  acquired  the  plantation,  of  which  the  lot  No. 
16  was  part.  The  description  was  a  trout  tract  ot  four  and  a  half 
arpants  by  forty  arpents,  and  a  back  tract  made  up  ot  lots  17,  26, 
27,  28,  16,  18  and  19.  The  lot  16  here  enumerated  is  that  in  dispute. 
Fuhsequently  Billlu  conveyed  one -half  the  plantation  to  J.  S. 
Perkins,  and  then  begun,  as  we  gather  from  the  rocord,  a  planting 
partnership  between  the  joint  owners.    In  1860  BiUiu  and  Perkins 
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at  al.  TS.  G  ode  bail 


mortgaged  the  property  to  tbeir  tactor,  West,  Renshaw  &  Cam- 
mack,  for  sixty-five  t^ioasand  dollare,  the  name  giveo  to  the  prop- 
erty in  the  mortgage  act  being  the  "Utopia,"  and  the  description 
embraced  lot  16  as  part  of  it.  Later,  the  wife  of  Perkins  died ;  the 
one-half  of  the  plantation  acquired  by  her  hnsband,  treated  as  part 
of  the  community,  was  sold  to  settle  her  snccession,  and  by  the  ad- 
jndicatee  conveyed  to  Clara  L.  Blanchard,  the  second  wife  of  J.  S. 
Perkins.  James  BlUia  died  in  1865.  Hia  property,  inclading  the 
one-half  of  Utopia,  was  inventoried,  the  desetiption  naming  lot  16 
as  part  of  it,  and  was  ordered  to  be  sold,  the  Canal  Bank,  holder  of 
the  mortgage  note  of  1860,  provoking  that  sale  to  pay  the  mortgage 
debt.  At  that  sale,  made  In  1875,  Marlon  W.  Billin,  one  of  the  eons 
of  James  Billin,  became  the  purchaser;  but  in  the  Bheriff's  deed  the 
'  ■  Utopia  "  ia  stated  to  be  composed  of  lots  17,  18,  19,  26,  27,  and 
'/8,  lot  No.  16,  the  one-half  of  which,  and  the  other  lot,  though 
ordered  to  be  sold,  not  being  mentioned  in  the  deed.  In  1882  Mrs. 
Perkins  conveyed  to  Marion  W.  Billin  the  undivided  halt  of  the 
"Utopia;"  but,  in  ennmerating  the  lots,  No.  16  was  not  named. 
This  contention  arises  ont  of  the  sheriff's  deed  and  the  sale  of  Mrs. 
Perkins.  The  half  of  the  Utopia  of  Marion  W.  Bllliu  was  sold  under 
tfae  same  description  contained  in  the  sherifT's  deed;  his  vendor  re- 
conveys,  reserving  the  nsnal  mortgage;  nnder  the  foreclosure  of 
that  mortgage  the  property  ie  purchased  by  Weill,  the  author  of  de- 
fendant's title;  then  Weill  sells,  purchases  again  under  the  fore- 
closure of  his  mortgage,  and  finally,  in  18S2,  Weill  sella  to  defend- 
ant. In  all  these  sales,  beginning  with  the  sheriff's  deed  in  1875, 
the  property  Is  designated  as  the  Utopia;  bat  No.  16,  though  always 
from  an  early  period  forming  part  of  It,  is  not  mentioned.  The  de- 
fendant claims  it  passed  by  manifest  Intention  and  necessary  impU- 
catlon. 

Thie  intention,  it  is  claimed,  is  manifest  from  other  facts  disclosed 
by  the  record.  The  purchase  of  Marion  W.  BUIIu  at  the  snccession 
sale  of  his  father's  property  was  in  the  interest  of  hia  mother  and 
hlB  co-heirs,  as  shown  by  his  counter  letter.  The  purchase  by  him 
from  Mrs.  Perkins  was  in  the  same  interest.  Tbe  counter  letter  is 
followed  by  the  sale  of  the  family  to  him  of  the  one -half  purchased 
at  the  succession  sale.  Thus  placed  in  his  father's  position  in  refer- 
ence to  tbe  partnership  property,  the  partnership  begun  in  hfs 
father's  lifetime  continued  between  him,  representing  his  family,  and 
Mra.  Perkins.     In  January,  1882,  there  Is  on  the  record  a  sale  of  the 
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one-half  of  the  Utopia  from  Morion  W.Billiolo  Cammacb,  from 
Oammack  back  to  Billio  of  the  propertj.  Co  the  same  day  the  con- 
veyance ia  executed  from  Mra.  Perkins  to  Billin  of  one-half  of  her 
interest  in  the  Utopia  plantation,  and  a  conveyance  from  Blllin  to 
Mrs.  Perkins  of  the  tialf  of  the  Mary  plantation,  part  of  the  part- 
nership property,  the  interest  of  hia  father  in  the  Mary  having  been 
acquired  by  Marion  Billin  alonf;  with  the  interest  of  bis  father  in  tbe 
Utopia.  Dealing  with  a  complicated  record,  in  which  scant  admissions 
are  Babstitnted  tor  the  acts,  we  may  not  be  entirely  accnrate  as  to  the 
details  of  this  labyrinth  of  conveyances,  but  we  appreciate  the  general 
tenor  of  the  acts  and  understand  the  slgnlflcance  attributed  t«  them 
as  denoting  a  settlement  of  this  planting  partnership.  That  this  settle- 
ment was  proposed  is  also  disclosed  by  oral  tesUmony  produced  by 
defendant.  On  the  strength  of  all  this,  the  concinsion  is  deduced  in 
tbe  argument  for  detendaot  that  this  settlement  being  intended,  Bil- 
lio conveying  to  Mrs.  Perkins  ail  hia  interest  in  the  Mary,  one  part 
of  the  partnership  property,  we  are  to  read  into  her  conveyance  of 
the  interest  she  had  in  the  Utopia,  alao  part  of  tbe  partnerahip 
property,  lot  No.  16,  though  not  mentioned  in  tbe  act.  On  this 
theory  rests  tbe  defendant's  contention,  that  already  divested  by  her 
conveyance  of  1882  of  her  one-half  in  the  Utopia,  her  subsequent 
sale  in  1892,  ander  which  plaintiffs  claim,  passed  nothing. 

The  plaintiffs  objected  to  all  parol  tor  tbe  purpose  of  showing  tbat 
any  interest  in  lot  No.  16  not  mentioned  in  the  deeds  was  intendsd 
to  be  conveyed.  The  alleged  error  of  the  acts  in  not  mentioning 
this  lot  was  introduced  in  the  supplemental  answer.  If  we  are  to 
understand  the  flUng  of  this  eapplemental  answer  is  dispoted,  ire 
dispose  of  that  objection.  Erro;  mnst  be  specially  pleaded.  The 
allegation  might  have  accompanied  the  other  defences  on  the 
original  answer.  Not  chans^ng  the  issue  of  the  ownership  of  lot  IS, 
but  simply  amplifying  the  title  relied  on  by  defendant,  we  think  de- 
fendant was  entitled  to  the  amendment.  Code  of  Practice,  Arts.  419, 
420;  2  Hennen'sDlgest,  1182,  No.  9;  Payne  vs.  Railroad,  38  An.  104. 

Nor  have  we  any  doubt  under  an  allegation  of  error  an  omfsDOs 
in  an  act  may  be  supplied.  The  power  to  reform  and  correct  acts  so 
as  to  make  them  conform  to  the  real  intentions  of  partJea,  when, 
through  inadvertence  or  accident,  the  purpose  is  not  expressed,  fs  ol 
frequent  exercise  In  courts  of  equity,  and  our  courts  administer  tbe 
same  relief.  Of  coarse,  the  proof  of  error  must  be  clear.  Nor  do  w< 
appreciate  that  this  relief  can  not  be  afforded  detendant  because  the 
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Gladdlah  et  al.  vs.  Cadcbani. 

allegtd  error  occarred  fn  the  written  acta  prior  to  bis  own  title.  The 
plaintiffs  claim  io  part  as  heirs  of  James  BlUla.  If,  in  onr  opinion, 
his  title  was  divested  by  the  sheriff's  sale  of  1875,  any  testimoDy 
tending  to  show  that  divestiture  and  the  error  in  the  Bherifl'ii  deed 
Is  admissible  against  his  heirs.  The  plaintiffs  claiming  the  other  half 
as  the  assignees  of  Mrs.  Perkins  are  bonnd,  by  any  testimony  that 
would  bind  her,  to  show  that  she  had  conveyed  lot  No.  16.  See  1 
Story's  Equity  Jurispradence,  par.  152 ;  Palangne  vs.  Ouesnon,  16 
La.  311;  Robert  vs.  Boniet,  9  An.  29;  Bryan  vs.  Wiener,  44  An.  8S2; 
Vignie  vs.  Brady,  36  An.  560;  Vial  va.  Moll  et  al.,  87  An.  208. 

On  the  qaeation  of  the  divestiture  of  the  title  of  James  Billin, 
we  have  the  succeaeion  sale  of  all  his  property,  Inclnding  his  one- 
bait  lot  No.  16,  then  forming  part  of  the  Utopia  plantation,  in. 
ventoried,  and  ordered  to  be  sold.  There  is  the  act  of  mortgage 
of  1369  of  the  Utopia,  ennmerating  specially  this  lot  No.  16,  nnder 
which  mortgage  the  sale  was  made.  It  was  the  Utopia  plantation  by 
name  and  under  that  order  of  sale  that  Marlon  W.  Billlu  became  the 
adjndicatee.  It  <.s  to  onr  minds  clear  that  he  became  the  owner  of 
the  undivided  half  of  lot  No.  16  by  this  adjudication.  It  he  had  stood 
before  the  court  in  1876  exhibiting  the  inventory,  the  act  of  mort- 
gage of  1860,  the  order  of  sale  of  the  property  embraced  in  that  in- 
ventory and  the  mortgage  and  the  procei  verbal  of  the  sale  of  the 
Utopia,  the  court  would  have  promptly  corrected  the  manifest  error 
In  not  ennmerating  lot  No.  16  as  part  of  the  Utopia.  There  Is,  too, 
on  this  branch  ot  the  case  the  record  that  the  succession  ot  James 
Billin  was  closed,  the  debts  paid  as  far  as  the  property  wonld  suffice, 
with  the  petition  from  the  executors  Importing  to  our  minds  the  sig- 
nificance that  all  the  property  of  his  succession  bad  been  disposed  of 
In  course  of  administration.  The  heirs  ot  Billin  appear  to  have 
acted  on  the  theory  that  nothing  remained  ot  the  snccession  prop- 
erty. It  was  not  until  1892,  some  years  after  the  close  ot  the  estate, 
that  the  form  of  the  sheriff's  deed  suggested  this  suit,  [n  onr 
opinion  the  title  ot  their  ancestor  was  divested.  That  is  enough  to 
dispose  of  their  case.  They  are  without  interest  to  question  whether 
the  Babsequent  conveyances  of  the  Utopia  plantation,  by  which  the 
property  bad  been  known  for  years,  did  not  convey  lot  No.  16  as 
part  of  it.  We  think  it  did.  Levy  vs.  Ward,  83  An.  1033;  Dickson 
va.  D'ckson,  36  An.  870;  Bryan  vs.  Wisner,  44  An.  882. 

As  to  the  undivided  halt  of  Mrs.  Perkins,  claimed  by  plaintiffs,  as 
her  assignees,  the  cose,  In  onr  view,  is  different.  She  remained  ln4lq-> 
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putablf  the  owner  of  her  one-half  at  and  before  the  ancceuion  nle 
of  James  Billlu.  Her  convejaoce  to  Billin  is  In  1882.  It  men- 
tions the  Utopia  plantation,  bnt  omits  lot  No.  16  in  enament- 
ing  the  lots.  Oa  tlia  face  of  that  conveyance  she  remained 
owner  of  one-balf  of  lot  No.  16.  How  can  we  assame  that  she 
intended  to  convey  her  interest  in  that  lot.  The  defendant  under- 
took to  ebow  her  intention  id  that  respect.  It  is  contended  tbe 
varione  acts  of  Jaonary,  1882,  was  a  settlement  of  the  partoersbip 
denoting  her  purpose  to  convey  all  her  interest  in  all  land  ever  be- 
longing t3  the  Utopia,  and  necessarily  including  her  part  of  No.  16. 
Bat  her  conveyance  omits  No.  16.  The  parol  proof  administere  1,  ber 
own  and  the  testimony  of  John  W.  B.llin,  ful,  in  onr  view,  to  show 
any  intention  other  than  that  we  can  dednce  from  the  acts.  She 
testiflea  in  effect  she  committed  everything  pertaining  to  that  settle- 
ment to  ber  bnsband,  and  lias  no  knowledge  on  the  subject.  Her 
husband  was  dead.  John  S.  Billin  adds  nothing  of  benefit  to  de- 
fendant. What  he  does  aay  ot  any  pertinence  makes,  in  onr  view, 
against  defendant.  No  reference,  he  says,  was  made  to  No.  16  In 
that  settlement.  No  change  in  bonndaries  occnrred,  be  testifies,  till 
1882,  rather  implying  that  ber  part  ot  No.  16  was  then  reserved  to 
her.  At  best,  the  defendant  has  made  it  probable  sbe  intended  to 
convey  her  interest  in  that  lot.  Bat  tha  written  Utle,  omittin;  that 
lot,  mast  stand  nnless  the  error  Is  establia  ed.  We  can  not  over- 
throw the  title  to  real  estate  on  any  theory  of  probable  inlentino. 
In  respect  to  the  Billin  one-balf  we  have  the  act  of  mortgage  eoDin- 
erating  No.  16  as  mortgaged,  the  order  of  sale  directing  the  nla  of 
the  property.  There  ia  the  preaamption  the  sherifT  followed  the 
order.  The  conclusion  on  this  basis  alone  is  that  not  naming  No.  IS 
in  hla  deed  is  a  mere  inadvertence.  We  have  other  evidence  betides 
to  show  that  error.  No  snch  or  any  basis  is,  in  oar  view,  supplied 
as  to  tbe  Perkins  one-halt. 

There  is  no  issue  in  this  case  as  to  rents  and  revenues  reserved, 
we  presume,  for  further  proceedings. 

It  is  therefore  ordered,  adindged  and  decreed  that  the  jadgment 
of  the  lower  court  be  avoided  and  reversed  in  bo  far  as  it  decrees  the 
plaintiff  to  be  tbe  owner  of  lot  sixteen,  claimed  in plaintift'a  petition, 
and  it  is  now  adjudged  and  decreed  that  plaintiff,  Uary  E.  Gladdlih, 
be  decreed  to  be  the  owner  of  one  undivided  half  ot  said  lot;  tbe 
issue  as  to  renta  and  revenues  is  reserved,  costs  of  the  lower  court 
to  be  paid  by  defendant,  those  on  the  appeal  by  pl^nUff. 
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ABSENTEE. 

See  Minors;  Pleading  uid  Practice. 

ACCEPTANCE— RENUNCIATION. 

A  "  judgment  by  default  "  did  not  conclude  the  p&rties  and  cat  off 
a  rBDnnciation  by  tbem  o(  their  mother's  aucceaslon — auch  a 
jadgmenb  not  being  deflnitiye  in  its  character. 

The  tacit  admieeion  reaoltiDg  trom  the  Judgment  by  default  disap- 
peared at  once  upon  the  filing  of  tbe  disclaimer  without  the 
necessity  of  a  formal  setting  aside  of  the  default  by  motion. 

It  was  not  necessary,  in  order  to  prevent  judgment  being  rendered 
against  these  parties  as  heirs  of  their  mother,  that  they  should 
have  renounced  her  snccession  by  notarial  act;  the  paper  filed 
by  them  sufficed  for  that  purpose.  Defendants  owed  no  duty 
to  plaintiff — were  not  its  debtors  and  could  not  be  forced  agE^nst 
their  will  to  accept  the  saccession. 

Tbe  parties  cited  taavlng,  however,  not  disclaimed  being  heirs  of 
their  brother,  but  allowed  a  definitive  judgment  to  be  given 
against  them  as  such,  must  be  held  to  have  accepted  his  snccea- 
sion  and  they  as  such  heirs  represent  directly  an  Interest  in  the 
interest  formerly  held  by  him. 

The  immediate  heirs  of  the  mother  having  renounced  her  succession 
aud  there  being  no  others  known,  plaintiff  and  the  court  are 
warranted  in  acting  upon  the  assumption  that  the  interest  which 
had  been  cast  upon  the  mother  had  devolved  upon  the  sister  and 
the  three  brothers  by  reason  of  accretion  and  the  indivisibility 
of  their  acceptance  of  their  brother's  succession. 

A  sale  by  licitation  made  contradictorily  with  the  parties  now  before 
the  court  will  convey  a  legal  title  to  the  purchaser.. 

Bank  vs.  Choppin  et  al.,  631). 

ACTIONS. 

See  Pleading  and  Practice. 


ADMINISTRATION— ADMINISTRATORS— EXECUTOBS. 

WhOD  payments  exonerate  the  estate  from  legal  charges  the  execu- 
tor mast  show  that  they  are  aDfonoded  and  excessive,  or  th«; 
will  be  allowed  as  a  credit  on  the  curator's  account. 

Inlerdietion  of  Onorato,  78. 

When  a  testator  directs  in  bis  will  that  his  Immovable  property  be 
■old  by  his  execDtor,  an  order  of  sale  rendered  thereon  for  the 
sale  of  the  property  is  valid. 

If  the  executor  dies  pending  the  proceedings  for  the  sale,  his  death 
does  not  have  tbe  effect  of  annnlling  the  order  or  arresting  the 

It  is  the  law  that  an  executor's  authority  is  conflned  to  the  execotion 
of  tbe  will,  and  that  be  can  only  sell  property,  movables  first 
and  thereafter  Immovables,  in  default  of  funds  to  pay  debts  and 
legacies.  Bat  tbe  Code,  Art.  1669,  makes  an  exception  wben 
the  executor  is  directed  to  sell  immovable  property  by  tbe  will. 

The  rights  of  tbe  widow  in  commanity  and  the  heirs  of  age  are  fixed 
at  the  testator's  death,  and  these  rights  are  personal  to  them. 
If  they  make  no  objection  to  the  sale  of  the  property  directed 
by  tbe  will  the  adjudicatee  has  no  causa  of  complaint.  They 
waive  their  personal  rights  by  making  no  opposition  to  the 
execution  of  tlie  will,  and  the  order  of  sale  by  tbe  court  is  a 
complete  protection  of  the  adjudicatee's  title. 

Succession  of  Mattes,  l^^- 

The  court  having  recognized  the  validity  of  the  judgment  probating 
the  will  of  Myra  Clark  Gaines,  pronounced  in  New  York,  in 
wbich  was  the  domicile  of  the  testator; 

The  leKateea  and  creditors  being  before  the  court  and  applying  to  be 
paid  here ; 

The  assets  of  the  succession  are  ordered  to  be  distributed  here,  and 
legacies,  creditors  and  all  charges  are  ordered  paid  from  the 
funds  on  hand. 

Sueceiaion  of  Gaines,  252. 

Where,  after  a  succession  has  been  placed  under  a  regular  admin- 
istration, an  olographic  will  of  the  deceased  is  fonud  bequeath- 
ing tbe  usufruct  of  certain  specific  property  to  a  particular 
person,  and  this  will  is,  at  the  instance  of  the  legatee,  offered 
for  probate  by  an  attorney  at  law  and  probated  over  the  oppo- 
sitiou  of  the  heirs  and  the  administrator,  remuneration  for  such 
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■erriceB  most  be  soagtat  not  from  the  lacceBsion,  bnt  the  psr- 
ticolar  legatee.  Sueeettion  of  Morvant,  301. 

That  the  ezecator,  being  charged  with  the  daty  of  seeing  that  the 
proper  secnrity  etaoald  be  given  by  the  osntractnariea  under  the 
]aw,  is  entitled  to  commiseions  upon  the  appraised  valae  of  the 
property  so  beqaeathed.  Id.,  S02. 

The  actions  of  an  administrator  ehonld  be  aabjected  to  fnll  inveetiga- 
tion.  Whenever  the;f  appear  of  qneetionable  legality  ratification 
of  the  same  sbonld  be  establisbed  by  very  clear  proof.  When- 
ever practicable,  light  shoald  be  thrown  in  aid  of  right. 

Succession  of  Troxler,  738, 

"Where  a  person  In  hia  will  beqneaths  to  his  wife  certain  property 
and  appoints  her  as  hfa  execatriz  withouc  seizin,  it  is  her  daty, 
in  filing  her  final  accoQot,  to  accoant  for  all  property  left  by  the 
testator  at  his  death,  inclnding  that  specially  beqaeathed  to  her, 
and  pray  that  she  be  aathorized  to  dispose  of  the  same  In  ench 
manner  and  to  such  piersons  as  she  believes  shonld  be  made 
Dnder  the  terms  of  the  will  and  the  law.  The  helrB  mnst  be 
cited  and  made  partieeto  this  account  and  demand,  and  they  have 
the  legal  right  to  make  available  all  objections  which  they  hare 
to  the  same  by  oppositions  thereto.  Objections  to  the  special 
legacy  to  the  wife  as  being  in  excess  of  what  coald  be  be- 
qneathed  to  her  by  her  hnsband  can  be  nrged  in  that  way,  as 
can  also  all  objections  to  the  items  of  the  inventory,  as  being 
either  appraised  too  high  or  too  low.     C,  P.  1004. 

Succesafon  of  Von  Boeen,  911. 

In  a  succesaion  where  the  judgment  of  the  conrt  recognizes  a  party 
as  sole  heir,  and  in  pnrsaance  of  this  judgment  and  under  order 
of  the  court  the  administrator  pays  the  balance  of  the  succes- 
Bion,  after  paying  debts,  to  said  heir,  heirs  Hubsequently  appear- 
ing can  nob  compel  him  to  account  to  tbem,  and  answer  per- 
sonally for  said  sum  in  default  of  filing  said  account. 

JSaron  et  ala.  vs.  Banm,  1099. 

A  disposition  by  last  will  that  legacies  to  minors  should  be  held  and 
administered  by  the  ezecntrix  of  the  deceased  and  not  paid  until 
the  minors  attain  majority  or  are  emancipated,  imposes  the  trnst 
on  the  executrix  to  hold  and  administer  the  legacies  as  directed 
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by  the  wlU,  and  that  tmat  continues,  notwithstandinE  the  ^- 
cbarge  of  the  executrix  granted  on  her  petition. 

Tbia  trust  continning,  there  is  no  basis  for  this  court  to  direct  tbe 
payment  of  the  legacies  to  the  datlye  tutrix  of  tbe  minors. 

Calvert,  Tutrix,  m.  Boullfmet,  1132. 

Where  the  community  Is  dlBBolved  by  tbe  death  of  the  wife  ber  tes- 
tamentary executor  bas  not  tbe  right  to  take  posseBsion  and  con- 
trol of  tbe  property  of  tbe  commanity  on  tbe  ground  that  lbs 
settlement  and  liquidation  of  tbe  community  is  to  be  condacted 
in  the  wife's  succession  by  and  through  the  admlolBtration  of  the 
execntor. 

Hev>e»  et  al».  vs.  Baxter  et  alt.,  1280. 

Under  Sec.  10  of  the  Revised  Statutes  any  creditor  or  person  inter- 
ested has  the  right  to  require  that  administrators  shall  give  ae« 
or  additional  secnrlty  for  the  faithful  performance  of  their  office 
as  often  as  once  In  every  twelve  months,  and  oftener  if  tbe  court, 
on  motion  to  that  effect,  may  judge  it  to  be  necessary.  'Hie 
tutrix  of  a  minor  who  is  an  heir  in  a  succession,  by  reason  of 
representation  of  ber  deceased  father,  is  authorized  in  bei 
capacity  as  tutrix  to  make  this  motion,  altboagb  she  be  also  >d- 
miuisiratrix  of  the  succession  of  tbe  father.  The  minor  is  ■ 
"  party  interested  "  in  tbe  matter. 

Where,  since  the  administrator  of  a  succeesion  qualified  as  socta 
under  Art.  1048  of  the  Olvil  Oode,  the  United  States  Court  of 
Claims  has  approved  a  claim  against  tbe  government  for  over 
ten  thousand  dollats,  the  recognized  clum  is  a  credit  of  tbe  suc- 
cession, and  the  District  Judge  acted  correctly  in  ordering  in 
inventory  to  be  made  of  the  same  and  the  admioistrator  to  giT« 
additional  security  based  upon  it.  The  administrator  bu  no 
right  to  have  tbe  giving  of  the  new  bond  postponed  nntil  Cod- 
gress  shall  have  made  an  appropriation  to  pay  the  claim. 

Tbe  administrator  has  no  right  to  limit  the  amount  of  tbe  nev  bond 
so  as  to  correspond  with  the  share  which  the  minor  may  have  in 
the  new  asset  by  reason  of  the  other  heirs  not  having  asked  or 
exact  ad  additional  security. 

Ettate  of  Hardy,  1809. 

See  Homestead;  Husband  and  Wife;  Commanity  of  Acquets  and 
Gains. 
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AGENCY. 

The  ratification  of  the  act  of  an  agent  can  not  be  divided  and  ap- 
plied to  one  part  of  tbe  act  and  excluded  from  the  other;  it  is 
eotite  or  nothing. 

Milling  Co.  va.  Flower,  315, 

If  tbe  agent  of  tbe  maker  ot  a  mortgage  note  has  no  funde  of  the 
principal  in  his  poeaeBSion  there  is  no  reason  why,  on  tbe  re- 
quest of  the  principal,  be  can  not  buy  lor  his  own  account  the 
mortgage  note  end  hold  it  as  secnrity  for  tbe  amount  advanced 
for  the  principal. 

If  tbe  agent  has  money  of  the  principal  in  bis  poaeeesion  and  pur- 
chases the  note,  and  makes  a  payment  thereon  with  the  funds  of 
the  principal,  this  payment  will  be  considered  as  having  been 
made  by  the  principal,  and  tbe  mortgage  will  be  extinguished 
by  confusion  to  the  amount  of  tbe  payment. 

A  mere  indorsement  of  the  note  carries  with  it  the  mortgage  se- 
curity. 

Tbe  offer  of  testimony  to  show  in  what  manner  the  agent  acquired 
the  note  Is  not  a  contradiction  ot  the  indorsement  when  it  is  re- 
stricted as  to  whether  tbe  agent  purchased  the  note  for  bis  own 
account  with  his  funds,  or  for  bis  principal  with  tbe  latter's 

Qumbel  £  Co.  va.  Boger  and  Sheriff,  762. 
ALIMONY. 
See  Divorce. 

APPEAL. 

When  tbe  District  Judge,  on  appllcatioa  made  to  him  by  a  defendant 
in  iujnnction,  permits  the  bonding  of  the  injunction,  plaintiff 
has  the  legal  right  to  apply  for  a  suspensive  appeal  front 
the  order  to  that  effect.  Should  this  be  denied  bim,  he  has  the 
undoubted  right  to  have  tested  in  tbe  Supreme  Court  the  ques- 
tion whether  the  judge  was  warranted  and  justified  in  this  refusal. 
On  such  an  inquiry  tbe  court  has  necessarily  to  determine 
whether  the  judge's  discretion,  which  only  extends  legally  to 
cases  wherein  tbe  diesolntion  of  the  injunction  would  not  work 
irreparable  Injury,  has  been  legally  applied  or  not.  If  the  court 
finds  it  has  not,  the  relief  will  be  granted,  otherwise  relator 
takes  nothing  by  hie  application.    As  has  been  said  several 
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times  by  tbe  conrt,  each  case  mast  stand  or  fall  npon  its  own 
special  facts  and  clrcnmstanccs.  White  vs.  OasenaTO,  14  An' 
57;  Blanc  vs.  Murraj,  S6  An.  167. 

Stale  ex  rti.  Vialetl  vt.  Judge,  83. 

A  motion  to  dismiss  an  appeal  on  the  ^ronnd  that  the  necessary 
parties  have  not  been  cited  will  be  denied  when  all  the  parties 
to  the  record  Interested  In  maintaining  the  judgment  are  partiei 
to  the  appeal. 

Denegre  os.  Mushet,  90. 

The  court  of  the  first  instance  having  acted  npon  the  resolntion  ot 
the  company  consenting  to  the  appointment  ol  a  receiver,  a  soi- 
pensive  appeal  will  not  He  from  the  decree  o(  appointment 
without  proof  that  the  resolntion  was  ultra  virea,  or  that  it  was, 
in  other  respects,  illegal  and  improper. 

Slate  ex  re(.  Brexuing  Company  v».  Judge,  100. 
The  remedy  to  correct  the  alleged  illegality  in  the  appointment  ot  s 
receiver  is  by  rale  to  set  aside  and  vacate  the  order  of  appoint- 
ment, and,  it  the  rule  be  denied,  to  appeal  from  the  decision. 

Id. 
The  order  appointing  the  receiver  in  eflect  sustains  the  status  quo 
of  the  corporation,  and  was  issued  to  prevent,  not  to  cause, 
injury. 
Should  it  become  apparent  that  the  injnry  is  actual  or  threatening, 
the  appeal  will  he  allowed  npon  proper  application. 

^fate  ex  rel.  Qaiaer  vs.  Judge,  110. 
State  ex  rel.  Fox  <£  Searlea  vt.  Judge,  114. 
Where  tbe  issue  in  a  case  is  not  the  right  ot  ownership  of  specific 
property,  but  ot  the  possession  thereof,  it  is  the  value  of  tbe 
latter  right  which  determines  the  iurisdiction  on  appeal  of  tbe 
Supreme  Ooort. 

Stale  ex  rel.  HiimphTeyi  t)«.  Richardtott,  133. 
Lea  vs.  Orleant,  1444. 
The  authurities  are  numerous  that  when  an  extension  of  time  has 
been  granted,  the  appellant  la  not  entitled  to  three  days  ot  grtxe 
to  file  his  transcript.  Cane  vs.  Oaldwell  &  Eahn,  28  An.  790; 
Bienvenu  vs.  Insurance  Company,  28  An.  901;  Von  Hoven  vs. 
Von  Hoven,  43  An.  1170;  and  other  cases. 

Archer  et  ale.  v».  Gonsoulin,  144. 
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'The  records  ot  the  clerk's  office  of  the  Supreme  Ooart  maj  be  nsed 
in  that  court,  on  appeal,  to  complete  the  record  of  a  transcrEpt, 
when  it  is  manifestly  a  correct  transcript  of  the  proceedings  in 
the  conrt  ot  original  jurisdiction,  and  that  another  transcript 
wonid  only  be  a  second  copy  of  the  proceedings. 

Clark  va.  Com/ord  et  al.,  3S3. 

Two  separate  appeals  were  taken  at  different  times  from  one  jadg' 
ment. 

The  reasons  and  decree  In  deciding  the  issaes  on  the  first  appeal  are 
determinative  and  will  be  followed  in  the  second  appeal.     Id. 

In  case  the  record  discloses  that  a  third  person  appealing  from  a 
judgment  between  other  parties  has  no  interest  in  the  appeal, 
that  the  judgment  appealed  from  In  no  way  aggrieves  him,  and 
does  not,  as  to  him,  form  res  adjadicata,  the  appeal  will  be  dis- 
missed on  proper  motion  timely  made. 

City  vg.  Dufoatat  et  alg.,  398. 

The  decision  ol  the  District  Conrt  upon  each  of  the  claims,  carried- 
on  the  tableau,  is  a  separate  judgment  in  favor  of  each  creditor. 

Thia  judgment  must  remain  nndiatarbed,  if  the  creditors  accept  it  as 
correct  and  do  not  choose  to  appeal  from  the  judgment  reducing 
the  amooDt.  The  syndic  is  without  authority  to  appeal,  (or  he 
is  without  interest  and  is  not  aggrieved. 

The  appellees  whose  claims  were  reduced  being  quiescent,  the  syndic 
is  without  authority  to  prosecute  an  appeal  in  their  behalf. 

Chapotin  vs.  Oeditors,  412. 

The  receipt  by  the  appellant  of  a  portion  ol  the  amount  decreed  to 
him  by  the  judgment  is  acquiescence  in  the  judgment  and  de- 
feats the  appeal.  Code  of  Practice,  Art.  6S7;  8  An.  115;  4  An. 
IfiO;   7  An.  233;   18  An.  64;   32  An.  947. 

Nor  is  thia  acquiescence  at  all  affected  because  the  appellant,  re- 
ceiving part  of  the  amount  ol  the  judgment,  undertakes  to 
reserve  his  appeal.  The  reservation  can  not  avoid  the  effect  the 
law  attaches  to  the  acquiescence  in  the  judgment.  IS  An.  64. 
Flowerg  vs.  Hughet  et  al.,  4S6. 

-On  motion  to  dismiss  an  appeal,  on  the  grounds  of  acqoieacence  in 
and  voluntary  execution  of  the  judgment,  this  court  will  not 
determine  the  question  on  ex  parte  afSdavits  filed  first  In  this 
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court  in  the  absence  of  admlseloD  of  their  trath  by  the  appellant, 
bnt  will  remand  the  case  to  the  lower  court,  in  order  thftt  evi- 
dence may  be  heard  and  a  record  retnrned  to  this  conrt  tot  final 
action. 

Bank  vg.  Lanatix  et  al.,  467. 
Brown  &  Co,  es.  Haynes,  Administrator,  1230. 

An  order  directing  sale  or  the  property  of  a.  corporation  which  iii  in 
the  bands  of  a  receiver  may  be  snapenaively  appealed  from  b; 
the  corporation,  on  a  bond  enfflcient  to  (.-over  coats  of  appeal— 
the  property  belnK  in  cuatodia  legla  and  under  the  control  of  an 
officer  of  court. 

Any  additional  bond  which  the  presiding  judge  may  require  as  se- 
curity for  such  damages  as  may  accrue  during  the  pendency  of 
the  appeal  is  not  authorized  by  law,  and  can  not  be  imposed  aa 
a  condition  precedent  to  the  appellant's  right  to  exercise  liis 
appeal. 

State  ex  rel.  Brewing  Company  »«.  Judge,  480, 

A  transcript  of  the  record  of  appeal  not  filed  on  the  return  day,  nor 
within  three  judicial  days  following  the  return  day,  the  appeal 
will  be  dismissed. 

State  v».  RuOeAge,  54S. 

Appeals  from  sentences  and  judgments  in  the  Criminal  District  Court 

of  the  parish  of  Orleans  must  be  taken  in  conformity  with  the 

statute  regulating  appeals  in  criminal  cases. 
Judgments  forfeiting  bonds  by  said  court  are  controlled  by  the  same 

statute.     State  vs.  Burns,  88  Au.  363. 
The  judgment  of  forfeiture  was  rendered  January  17,  1893;  the 

appeal  was  taken  January  15,  1894.     The  appeal  is  dlsraiased. 
State  V8.  Alexander,  551. 

Costs  follow  the  judgment,  and  therefore  it  is  not  necessary  tor 
parties  to  whom  costs  are  due  to  appeal. 

W&en  the  court  orders  costs  to  be  taxed  against  a  defendant  the 
plaintiff  has  not  such  an  interest  in  the  matter  as  i->  be  entitled 
to  notice  of  the  granting  of  the  order.  It  the  party  to  wham  the 
costs  are  due  appeals  from  the  order  it  is  not  necessary  to  make 
plaintiff  a  party  thereto. 

Succession  of  Qaine»,  605. 
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Wbere  the  iseaea  involved  are  aa  to  tbe  ownership  of  a  certain . 
(and,  and  the  District  Conrt  rendera  a  decree  In  tavor  of  plain- 
tiff,  from  which  a  devolntive  appeal  is  taken  by  ddfendaDte,  and 
tbe  court  afterward  orders  the  taod  diatribated  amonfc  those  to  ' 
wtiom  it  was  adjadged  in  their  application,  the  fand  being  on 
deposit  in  the  court  and  under  its  control,  no  suspensive  appeal . 
can  be  taken  by  defendants  from  the  interlocutory  order  of  dis- 
tribution. Such  an  appeal  would  arrest  the  execution  of  the 
judgment  originally  rendered,  which  can  only  be  done  by  de- 
fendants by  a  suspensive  appeal  from  it. 

Durward  et  alB.  vs.  Jewelt  et  ale.,  706, 

III  such  a  case  no  question  of  distribution  of  tbe  fund  among  those 
to  whom  It  was  adjudged  by  the  decree  Is  presented.  The . 
judgment  not  having  been  snspensively  appealed  from  must  be 
executed.  Id. 

The  appellant,  in  good  faith,  seeking  in  this  court  the  determinatioo 
of  a  question  affecting  his  rights  will  not  be  made  to  pay  dam- 
ages, merely  because  the  supposed  qaestione  admitted  of  easy 
solution  without  appeal. 

Palmer  vs.  Kultn,  906, 

On  appeal  from  a  judgment  of  the  Recorder's  Court  of  the  City  of 
New  Orleans  finding  a  person  guilty  of  having  violated  an  ordi- 
nance of  that  city,  and  Imposing  upon  tbe  party  charged,  as 
provided  for  In  tbe  ordinance,  a  fine  of  twenty-five  dollars,  or 
on  default  of  payment  imprlnonment  for  thirty  days,  the  case  is 
not  before  the  Supreme  Court  Kenerally,  but  only  npon  the  re- 
stricted Issue  of  the  constitutionality  and  legality  of  tbe  fine  and 
penalty  imposed  by  tbe  municipality ;  therefore  it  can  not,  when 
that  remedy  is  resorted  to,  examine  into  and  pass  upon  the 
question  as  to  whether  the  person  who  presided  at  the  trial  and 
rendered  and  signed  the  judgment  was  legally  authorized  so  to 
do;  for  the  same  reason  It  can  not  grant  relief  when  the  com- 
plaint made  by  tbe  accused  is  that  under  tbe  charge  as  made, 
and  the  evidence  as  received,  the  judge  has  sentenced  him,  not 
under  an  illegal  ordinance,  but  without  the  authority  really  of 
any  ordinance  at  all,  and  therefore  without  warrant  of  law. 

State  vs.  CoarcieT,  908. 
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A  jndfrmeDt  which  msy  be  proviaionall;  ezecalied,  notwithstandii^ 

an  appeal  haa  been  taken  thenirrom,  la  not  sosceptible  of  ft  bds- 

pe  naive  appeal. 
That  propoaitlon  involvea  a  contradiollon  In  terms. 

State  ex  rel.  Ziegler  v$.  Ju^ge,  933. 
There  is  no  provision  In  onr  law  permitting  the  Bling  of  the  record 

of  appeal  "in  forma  pauperis."     The  record  moat  he  stamped 

or  the  caaae  can  not  be  heard.    Conatitation  of  1879,  Art.  145', 

Act  No.  136  or  1889,  Sec.  1,  pars.  441,  10,  22. 

Reddiek  va.  WhOe,  1198. 

It  is  the  dnt7  of  the  appellant,  not  that  of  the  clerk  of  the  District 
Court,  to  file  the  transcript  of  appeal. 

Ad  appellant  has  the  right  immediately  after  the  perfection  of  ao 
appeal  to  demand  a  transcript  of  the  case  from  the  clerk,  and 
the  clerk  mnst  furnish  It  within  a  reasonable  time  after  demand, 
otherwise  ho  can  be  compelled  to  do  so  by  mandamus.  If,  how- 
ever, being  io  defatilt,  be,  before  a  nutndamus  is  taken  out,  Wq- 
ders  to  the  appellant  a  transcript  dnly  certified,  the  appellant 
can  not  decline  to  receive  it  and  mandamus  the  clerk  as  if  he 
had  refused  absolately  to  furnish  it,  on  the  ground  that  the 
transcript  tendered  was  so  defective  that  appellant's  appeal 
might  be  dismissed  on  account  of  its  Im perfections.  It  is  the 
duty  of  the  appellant  to  receive  and  file  the  certified  record  and 
protect  his  appeal  by  easy  and  familiar  methods.  Appellant  can 
not  collaterally  raise  and  have  determined  on  a  mandamus  the 
correctness  of  the  transcript  so  t|endered.  Qaeetions  of  that 
character  must  be  raised  and  determined  under  different  circDm- 
stances  and  conditions.  When  the  clerk,  under  the  circum- 
stances stated,  being  ordered  to  file  a  transcript  on  the  first  day 
of  the  term  of  this  court,  or  show  canse  to  the  contrary,  does  so 
on  the  day  named,  an  application  for  a  mandamus  based  upon 
the  contingency  of  a  retoBal  mast  be  dismissed  at  relator's  costs. 
State  ex  rel.  Comeau,  jldministmlor,  vs.  Cleric,  12S9. 

An  order  of  appeal  may  be  taken  at  any  time  within  one  year,  to  he 
computed  from  the  day  on  which  final  jndgment  is  reudered, 
but  the  appellant  must  file  the  traoecript  in  the  court  of  >  appeal 
on  the  r-etnrn  day  of  the  appeal. 

Com«ou  v.  MUler,  IBM. 


APPBAI,— ConHffued. 

An  opposition  withont  bond  to  a  seizure  and  sale  preeenta  the  issno 
only  whether  the  notes  on  wbich  the  writ  Isbd«3  have  been  paid, 
or  obtained  by  trand,  or  other  defonees  specifled  In  Arte.  738, 
789  oF  the  Civil  Code  of  Practice,  exist;  hence,  when  the  notes 
are  For  an  amonnt  less  than  required  to  give  this  court  jurisdic- 
tion the  appeal  will  be  dismiBBed,  although  the  opposition  claims 
jadgment  for  a  larger  amonnt  against  one  not  before  the  conrt 
and  against  whom  no  Judgment  can  be  given.  IS  La.  3S3;  4 
Rob.  490;  29  Ad.  124;  30  An.  1163;  31  An.  112. 

Koch  M.  Oodohaux,  1882. 

In  case  a  jadiclal  seqnestratlon,  as  an  incident  of  a  real  action,  is 
diasolred,  and  the  plaintiff  is  left  under  the  restraint  of  aa  In- 
junction forbidding  him  to  collect  rents  pendente  lite,  there  is 
sacb  probability  of  resulting  injury  therefrom  that  he  is  entitled 
to  a  Tiiandamus  to  compel  the  allowance  of  a  suspensive  appeal 
from  such  interlocutory  decrees, 

&ale  ex  rel.  Lamothe  VS.  Judge,  1407. 

Where  the  course  of  a  plaintiff  on  the  trial,  the  nature  of  the  cause 
of  action  and  the  evidence  adduced  in  the  lower  conrt  all  go  to 
show  that  plaintiff  could  not  have  aoriously  believed  the  demand 
for  damages  claimed  by  him  would  be  sustained,  the  allegations 
ot  his  petition  as  to  the  amonnt  of  damages  suffered  by  him  are 
without  force  in  testing  the  question  of  Jurisdiction  on  appeal. 
Lea  v».  Orleans,  1444. 

'Where  five  persons  unite  iu  an  action  claiming  ten  thousand  dollars 
damt^es  against  another  for  malicious  proaecation  and  arrest, 
based  on  an  affidavit  charging  them  together  with  a  violation  of 
the  75Sth  section  of  the  Revised  Statutes,  the  defendants  against 
whom  the  judgment  has  been  rendered  properly  appealed  the 
case  to  the  Supreme  Court. 

Armstrong  et  als.  vs.  Railroad  Company,  1448. 

ASSESSBIENT. 

An  assessor  can  not  bring  together  a  number  of  distinct  properties 
belonging  to  different  individuals — fix  a  single  valuation  upon 
them  as  a  whole,  and,  ascribing  the  ownership  of  them  all  to  one 
of  the  owners,  assess  taxes  against  him  to  the  fall  amount  of  the 
assessment  on  that  false  assumption. 
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ASSESaMENT— Continued. 

The  act  or  the  tax  collector  id  advertisins  and  adjadicating  said 
properties  in  block  to  the  State  in  enforcement  of  the  delinquent 
taxes  thereon  bo  assessed,  was  witboat  legal  aathority. 

HoweoU  <£  RaiudeU  v».  Levee  DMriet,  822. 

When  the  fact  is  known  that  tbe  owner  is  dead  and  bis  sncceBsion  is 
opened,  tbe  assesBmenta  should  be  made  in  tbe  name  of  his 
"estate." 

Tbe  certificate  of  a  tax  collector  to  tbe  asBeasment  roll  appliee, 
tinder  the  terms  of  the  statute,  only  to  those  who  are  notified 
by  publication. 

A  certificate  to  establish  notice  given  by  mail  to  a  non-resident  tax- 
payer will  not  be  held  codcIubIto.  It  must  yield  to  absolnie 
proof. 

Montgomery  et  al.  vs.  Land  and  Lumber  Company,  403. 

The  law  does  not  contemplate  that  the  assessoc  shall  test  titles  in 

order  to  make  assessment  of  the  property. 
A  prima  facie  title  suffered  to  remain  nnqaestioned  on  the  official 

records,  taken  in  good  fattb  as  a  basis  for  the  assessment,  is  a 

compliance  with  the  requisition  of  the  statute  regarding  aBsesa- 

ments. 

Augutti  m.  CitizenB  Bank,  5S0. 

In  the  assessing  of  tbe  shares  of  stock  nader  Sec.  27  of  Act  lOtI  of 
1890,  it  is  no  ground  for  annulling  the  assessment  when  tbe  list 
of  shareholders  appear  in  a  difforeut  part  of  tbe  assessment 
book  from  that  in  which  the  assessment  is  first  noted,  it  there 
has  been  a  substantial  compliance  with  the  law  in  assessing  the 
shares  to  each  stockholder. 

The  assessment  book  may  not  be  conveniently  and  artistically 
arranged,  but  this  does  not  injure  tbe  bank,  as  it  is  only  tbe 
agent  of  tbe  shareholders  for  paying  tbe  tax. 

Caatlea,  Liq.,  vs.  City  et  all.,  542, 


Under  the  revenue  law  of  1890  real  estate,  with  the  buildings,  im- 
provements and  appurtenances,  are  directed  and  required  to  be 
separately  assessed  from  tbe  machinery,  apparatus,  etc.,  apper- 
taining to  a  jute  factory  thereon  placed.  Notice  having  been 
served  upon  the  parish  board  of  assessi^rs,  to  the  effect  thai 
the  property  of  a  manufacturing  establishment  is  exempt  from 


ASSESSMENT—Continued. 

taxation,  can  not  serve  as  a  demand  for  the  reductioD  of  an  ez- 


The  filliig  of  an  aBaeesment  roll  In  the  office  of  the  recorder  or 
mortgages  acts  as  a  lien  npon  each  specific  piece  of  real  estate 
thereon  assessed,  and  the  same  property  becomes  subject  to  a 
legal  mortgage  after  the  SLst  day  of  December  of  the  carrent 
year. 

*  Behan  v».  Board  of  A»»eaaon,  870. 

Act  No.  106  of  1890,  Sec.  26,  requires  in  matters  both  of  reduction 
and  increase  of  assessments  by  the  Committee  of  Revision  of 
Assessments  that  the  "Board  of  Assessors"  should  be  heard 
before  that  committee  reaches  any  determination  In  the  prem- 
ises. A  formal  notice  snch  as  is  given  to  the  Indlvidaal  tax- 
payer shonld  in  each  case  of  proposed  alteration  be  served  upon 
that  board,  calling  upon  It  to  show  cause  why  the  aiteration 
shonld  not  be  made.  It  is  the  duty  of  the  board  to  present  a 
written  answer  In  each  case,  giving  its  views  in  respect  to  the 
same  explicitly  and  in  detail.  It  is  the  duty  of  the  committee 
to  receive  and  file  these  answers,  and  after  taking  each  into 
consideration,  in  connection  with  sacb  other  facts  relative  to 
the  subject  matter  as  may  be  before  It,  to  reach  a  separate  con- 
clusion in  each  case  and  anuex  these  answers  to  Its  report  and 
forward  them  as  part  of  the  same  to  the  Common  Council. 

The  Committee  on  Revision  should  keep  a  record  of  all  its  proceed- 
ings, and  of  the  evidence  upon  which  it  acted.  The  work  of  the 
committee  is  only  by  way  of  inquiry  and  Investigation — Its  ac- 
tion is  not  final — its  recommendations  are  submitted  tor  ap- 
proval or  rejection  by  the  council.  It  is  the  action  of  the  conn- 
cll,  not  the  committee,  which  determines  what  shonld  be  done 
with  the  special  assessments  designated.  The  conncll  is  ex- 
pected to  bring  to  bear  both  knowledge  and  judgment  in  its 
conclusions,  and  not  merely  register  those  of  the  committee, 
and  this  can  not  be  done  unless  the  latter  communicates  to  it  its 
reasons  and  the  evidence  npon  which  it  acted.  The  report  of 
the  committee,  both  as  to  increase  and  reduction  of  assessments, 
should  have  attached  to  it  the  affidavits  of  a  majority  of  the 
committee  ''tbat  the  valuations  fixed  by  it  are  the  valuations 
provided  by  law." 


ASSESSUEKT— Continued. 

Id  reportiDg  back,  at  »  date  not  later  than  the  18th  of  April,  u  re- 
quired by  law  to  the  assessors  the  report  of  the  Committee  on 
RoTisioD,  the  action  of  the  coancil  on  that  report  mnst  be  ainiDl- 
taneonsly  reported. 

Otulight  Company  ve.  City,  IIM. 

It  mast  be  a  clear  case  to  authorize  the  conrt  to  set  aside  an  asseas- 
ment  for  local  improvement  imposed  bj  legislative  aathotitf 
and  hold  in  opposition  to  the  legislative  judgment  that  IsiidB 
assessed  for  the  expense  of  improvement  can  never  be  benefited 
b7  the  proposed  Improvement;  this  is  not  eacb  a  case.  8  An. 
472;  12  An.  517;  2  An.  186. 

Hill  et  al.  v§.  Sheriff  et  al.,  1569. 

The  land  betveen  the  levee  and  the  river,  though  enbmei^d  >t 

the   high  stage  of  the  river,  is  the  property  of  the  riparisa 

proprietor,  aabject  to  public  uses.     Civil  Code,  Arts.  455,  457; 

10  La.  19;  11  La.  170;  8  Rob.  211. 

Such  land,  if  used  by  the  riparian  owner  or  from  which  he  derives  ■ 

I,  is  properly  assessable  and  subject  to  taxation. 

Mathig  vs.  Board  of  Atsetton,  1570. 


ATTACHMENT. 

An  alBdavit  by  the  attorney  for  plaintiff,  that  from  information  re- 
ceived from  the  parties  afflant  believes  the  allegations  in  the 
petition  to  he  tme  and  correct,  the  petition  statfog  the  debt  snd 
all  other  requiaitee,  ia  eqoivalent  to  swearing  to  the  hnowleds* 
and  belief  of  the  afflant.  The  law  does  not  exact  that  the  word 
"knowledge"  shall  be  used,  but  ia  satiB&ed  if  an  equivalent  ia 
employed,  and  information  received,  believed  to  be  trne,  is 
knowledge.     Code  of  Practice,  Arts.  216,  244. 

DinkeUpiel'a  Sons  vs.  Woolen  MxlU,  576. 

The  intent  to  defraud  must  be  established  to  justify  an  attachment. 
In  an  attachment  not  actuated  by  malice,  only  actual  damages  wiU 
be  allowed. 

Bloch  va.  Oedtiors,  1337. 


ATTORNEY  AT  LAW. 

The  snbstance  of  onr  jnrispradance  is,  that  a  certain  degree  ut  sanc- 
tity attaches  to  the  act  oC  an  attorney  at  law  as  an  officer  of 
court,  which  raises  a  legal  presmnption  that  It  was  authorized, 
and  imposes  on  the  client  denying  bis  authority  the  dnty  ol  snp- 
porting  his  denial  with  an  oath,  in  order  to  overcome  that  pre- 
sumption and  pnt  the  opposite  party  to  the  proof  of  his  an- 
ther! ty. 

Bat  this  rnle  Is  not  ezclnsive  of  all  others;  and  snch  an  oath  is  not  a. 
condition  precedent  to  the  administration  of  any  proof  on  the 
part  of  the  party  who  denies  the  authority  of  the  attorney.  It 
is  permissible  for  snch  party  to  go  on  the  stand  and  testify  on 
the  subject. 

Bender  vg,  McDowell,  308. 

An  attorney  at  law  is  presumed  to  know  what  transpires  in  the  litiga- 
tion in  which  he  is  employed,  so  far  as  it  affects  bis  interest.  If 
he  permits  his  associate  to  claim  docket  and  deposition  fees  in 
the  Federal  courts,  and  an  order  in  his  favor  is  rendered  lor  the 
same,  the  party  owing  the  fees  will  he  protected  in  paying  ac- 
cording to  the  terms  of  the  order. 

Succession  of  Gaines,  895. 

AUCTIONEER. 

The  adjadication  by  the  auctioneer  of  the  property  to  the  purchaser 
Is  a  complete  title.  No  other  is  necessary  and  essential  to  vest 
title  In  the  adjndicatee.  The  auctioneer  who  made  the  sale  can 
make  the  deed  and  receive  the  price  if  no  opposition  is  made  by 
the  executor,  or  in  his  absence. 

Succegaion  of  Maetey,  L26. 

BANKRUPTCY. 

The  surrender  in  bankruptcy  under  the  act  of  Congress  of  1867  car- 
ries all  the  property  of  the  bankrupt  to  the  assignee,  and  no 
action  upon  the  property  or  any  spieciftc  part  of  it  can  thereafter 
he  maintained  by  the  bankrupt  or  by  any  one  claiming  by  pnr- 
chase  from  them,  unless  by  a  new  title  acquired  since  the  bank- 
ruptcy. Bankrupt  Act,  Sec.  14;  Bomp.  on  Bankruptcy,  10th 
Ed.,  247;  44  An.  444. 

Hence,  when  the  petitory  action  by  the  bankrupts  or  their  trans- 
ferees is  avowedly  tor  property   thns  surrendered   in   bank- 


BANKRUPTCY— Conttnued. 

rcptcy,  and  asserting  title  existing  at  and  before  the  bankniptc;, 
and  wblcb  necessarily  passed  to  the  assfgneee,  the  action  can  not 
be  maintained.    Ibid. 

No  court  can  enforce  the  demand  ol  the  bankrupt  for  property  be- 
longing to  him  at  the  date  of  his  bankraptcy,  which,  by  the  U« 
and  bis  oath  to  a  fall  surrender,  passed  to  his  assignees,  unless 
the  property  ia  claimed  by  a  new  title  from  the  asdgoee.  3 
Hennen's  Digest,  verba  Illegality  of  Contract,  p.  1007;  81 
An,  677. 

Ckachere  et  alt.  v».  BUxk,  1386. 

BANKS— BANKING. 

The  relations  between  a  bank  and  its  customera  are  those  of  creditor 
and  debtor.  The  moneys  are  not  specially  deposited  to  lie  iden- 
tically restored.  They  go  Into  the  mass  of  the  bank's  money 
with  the  nnderstandlng  that  they  might  be  used  and  should  Im 
the  balls  of  items  of  a  debit  and  credit  account. 

Closon  <C  Co.  nt.  dtp,  L 

BONDS  OF  THE  STATE. 

In  order  to  constitate  a  valid  seonrity,  any  bond  or  negotiable  obli- 
gation of  the  State  moat  be  Issufd  on  authority  of  the  Constitu- 
tion and  statute  law  of  the  State ;  and  the  powers  and  duties  of 
officers  and  agents  of  the  government,  whether  Federal  or  State, 
are  defined  by  statute,  which  is  notice  to  the  world  of  the  limi- 
tations placed  upon  their  authority. 

Slate  v».  Hart,  40. 

It  appearing  that  constitutional  bonds  which  had  been  prepared  by 
the  proper  officers  appointed  by  law  for  that  purpose,  posaessii^ 
all  the  indicia  of  genuine  bonds  of  the  State,  had  been  delivered 
into  the  custody  of  the  State  Treasurer  for  the  purpose  ot  mak- 
ing an  exchange  thereof  for  consolidated  bonds  of  the  State,  in 
pnrsnance  ot  the  proviHioos  of  the  Constitution  and  law,  and  tbit 
the  Treasurer  had  Trandulently  and  illegally  entered  in  the  btanl: 
spaces  or  shields  upon  said  conatitational  bonds  numbera  par- 
porting  to  indicate  the  numbers  of  the  conaolidated  bond  sot- 
rendered  In  exchange  therefor,  and  that  he  bad  snbseqnentlj 
and  Burreptitiously  isened  and  placed  same  into  circulation  w 
bona  fide  and  genuine  obligations  of  the  State,  same  are  fatailj' 


BONDS  OF  THE  STATE— Con (inii«d. 

stricken  with  absolnte  nallity  in  their  inception,  find  antecedent 
to  their  issuance,  and  bein(;placed  in  circulation  as  nncocditionai 
promises  of  the  sovereign  to  paj.  Snch  paper  la  void  in  the 
hands  of  anj  bolder,  as  it  is  the  settled  rnle  of  the  law  merchant 
that  when  it  Is  shown  that  the  inslmmeDt  was  given  for  a  con- 
sideration which,  by  statute,  is  declared  void,  the  original  taint 
follows  it,  and  it  is  void  in  the  bands  of  every  bolder,  however 
innocent,  and  that  no  party  can  enforce  a  negotiable  instrument 
If  it  be  not  genuine  or  if  it  be  executed  by  a  party  incapable  of 
entering  into  the  contract  in  which  it  was  given.  Id. 

It  is  the  settled  jnriepmdeace  of  this  court  that  the  series  of  consol- 
idated bonds  of  this  State  known  as  Agricnltaral  and  Mechanical 
College  and  Seminary  bonds  are  illegal  and  void,  having  been 
declared  null  by  the  Constltntion  of  1879;  and  this  nullity  may 
be  reached  and  declared  in  the  haude  of  any  third  holder,  how- 
ever innocent  in  their  acquisition.  Id.,  G4. 


Any  one  who  shall  collect  from  the  State  interest  on  coupons  clipped 
from  said  bonds,  after  he  has  become  advised  of  the  Illegality  of 
such  bonds,  is  under  obligation  to  make  restitution  to  the  State 
of  tbe  amounts  tbos  paid  by  the  State  in  error. 

In  case  the  State  Treasurer,  having  official  custody  and  possession  of 
said  illegal  bonds,  shall  frandulently  and  feloniously  convert 
same  to  his  own  use,  and  embezzle  same,  and  collect  unduly  the 
Interest  thereon,  any  one  aiding,  assisting  and  conspiring  with 
said  treasurer  in  so  doing  becomes  liable  to  the  State  for  the 
amount  of  interest  tbns  illegally  obtained. 

In  case  snch  treasurer  aball  pledge  sach  illegal  bonds  for  a  loau  of 
money,  and  the  pledgee  shall,  after  obtaining  knowledge  of  their 
illegality,  repledge  them  again  to  other  persons,  this  state  of 
facta  constltntes  no  defence  to  the  State'sdemand  tor  possession 
of  the  Ijonds. 

It  is  within  the  power  of  the  court,  under  such  a  state  of  facts,  to 
reach  and  declare  the  nullity  of  the  bonds,  and  decree  the  right 
of  tbe  State  to  have  same  surrendered  to  ber.  Id.,  66. 

StaU  v«.  Gaines,  426. 
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CAPTATION  AND  SUGGESTION. 

A  demsud  in  nullity  of  a  testain«nt,  on  the  groond  of  cftptation  and 

8ngg«ation,  la  barred  by  the  provlslona  of  Art.  1492  of  the  Be- 

Tlaed  Civil  Code. 

Zerega  vs.  Pereival,  5SD. 

The  object  of  the  compilers  of  the  Code  was  to  preclude  all  e7ideiic« 
of  acts,  coDdnct  or  motives  of  the  testator  antecedent  to  the 
making  at  the  will,  as  ezercisinE  inflaence  over  the  testsmeD- 
tary  dispoeittons  therein  contained,  bnt  same  were  not  intended 
to  prevent  the  admission  of  proof  of  what  occnrred  at  the  mak- 
ing  of  the  testament. 

Id.,  m. 

CITATION. 

Under  the  provisions  of  Art.  1077,  Code  of  Practice,  any  constable 
of  the  parish  can  serve  the  citation  issned  by  a  jnatice  of  the 
peace.  If  the  constable  is  an  interested  party  the  citation  taoA 
be  served  by  another  constable  or  the  sheriff. 

State  ex  ret.  Police  Jury  vt.  Jiittioe  i^f  the  Peace,  117. 

The  citation  was  addressed  to  the  defendant  partnerehip. 

It  was  served  on  one  of  the  partners,  aa  if  the  partnership  was  s 

commercial  partnership.     It  was  not  a  commercial  partnenhlp 

quoad  the  lease  to  them  of  immovable  property. 
One  of  the  partners  bonded  the  property  (provisionally  seized)  in 

the  name  of  the  partnership  and  received  and  disposed  of  the 

property  in  the  name  of  the  partnerehip. 
The  partnerehip  is  no  longer  in  a  posllion,  legally,  to  invoke  the 

want  of  citation  of  one  of  the  partners. 

Hollingiworth  PS.  Atki-M  Bto*.,  615. 
See  Successions. 

CITIZENS  BANK. 

No  sales,  whether  jadiclal,  forced  or  volnntary,  of  property  mon- 

gaged  to  the  Citizens  Bank  can  affect  its  rights  secured  by  the 

twenty -f on rth  section  of  its  charter. 
But  aa  to  taxes,  it  muat  be  presumed  that  the  Legislatnre  did  not 

intend  to  deprive  the  State  of  any  prerogative,  right  or  property, 

anlesB  in  terms  expreesive  or  inference  irresistible. 


CITIZENS   BANK— Omltnued. 

The  property  ol  tfae  mortgage  stockholdere  was  always  aobject  to 

taxation,  and  the  remedy  to  compel  payment  remains  Dnim- 

pair«d  by  the  charter. 

Augustiva.  Oitixens  Bank,  G29. 

The  Babacribera  to  the  stock  of  the  Oitizena  Bank  of  Louisiana,  in 
BDhscriblng  not  only  eabjected  their  property  to  mortgage,  bnt 
incurred  personal  responsibility  to  the  amonnt  of  the  stock. 

FroceedlngB  against  stockholders  in  enforcement  of  calls  for  contri~ 
bntlons  by  means  of  executory  process  are  in  affirmance  of  the 
contract  of  subscription,  and  not  proceedings  of  forfeltnre,  and 
they  are  governed  by  different  rules  as  to  their  effects. 

Any  balance  left  nnpaid  on  defaulted  calls  after  sale  of  the  stock  and 
of  the  property  mortgaged  to  secure  it,  made  in  executory  pro- 
ceedings, remains  dne  by  the  substriher,  and  an  action  lies  to 
collect  it. 

Tbe  pnrchaser  of  the  stock  and  property  mortgaged  to  secure  it,  sold 
at  a  judicial  sale  made  in  enforcement  of  defaulted  calls,  is  not 
responsible  for  the  balance  of  the  defaulted  calls  left  unpaid  after 
sale  of  the  stock  and  property  mortgaged. 

The  bank,  in  purchasing  the  stock  and  property  mortgaged  to  secure 
the  same,  occnpies  no  worse  position  than  any  other  purchaser 
as  to  the  nnpaid  balance  on  defaulted  calls. 

Succeagion  of  ThoTneon,  1074. 

Where  tbe  owner  of  property  seized  and  sold  by  tbe  Citizens  Bank 
in  enforcement  of  calls  for  contribation  on  stock  indebtedness, 
secured  by  a  stock  mortgage  on  tfae  same,  is  not  the  owner  of 
the  shares  of  stot^k,  but  a  third  possessor  not  personally  bound, 
his  consenting  to  have  executory  proceedings  directed  against 
himself  as  actual  possessor  of  the  land,  instead  of  gainst  the 
original  subscriber  and  his  heirs,  and  his  becoming  the  adjudi- 
cates of  the  property,  which  was  entirely  for  cash,  did  not  make 
him  a  stockholder  In  the  bank,  and  liable  for  fntnre  contriba- 
tions.  The  sale  of  the  stock  under  proceedings,  directed  against 
himself,  was  that  of  the  [property  of  a  third  person,  without 
process  of  law,  and  an  absolute  nullity.  The  ownership  of  the 
stock  remained  after  the  adjudication  where  it  was  before — in 
the  heirs  of  the  original  subscriber.  Pepper  vs.  Danlap,  9  Rob. 
283;  Hare  vs.  Nevill,  3  An.  326.  Bank  vs.  Irvine,  1158. 


OinZENS  BANE— Continued. 

In  aelliDg  the  land  entirelj  for  cash  on  the  defaalted  calls  for  con- 
trlbatiOTi,  the  bank  extaanBted  its  mortgage  claims  on  the  prop- 
erty (there  being  no  loan  moii^age),  and  the  purchaser  od 
paying  the  parchaae  price  held  the  property  free  (rom  mort- 

Td.,  1159. 


CITY  OP  NEW  ORLEANS. 

Act   116  of  1888  delegates  to  the  City  Council  the  anthoiity  to 

prescribe  by  ordinance  "the  manner  private  markets  shall  be 

kept." 
If  the  power  is  not  apecially  anDonnced,  the  terms  of  the  act  cova 

an  implied  power  tn  the  council. 
Under  an  Implied   power  the  reasonableness  of  an  ordinance  ii 

a  judicial  question  for  the  courts. 
Without  evidence  eBtablieblng  the  unreasonableness  of  the  ordinance 

the  court  will  not  decide  that  it  is  unreasonable. 
The  ordinance  aeeaiied  by  the  defendant  is  reasonable,  and  wittdn 

the  power  delegated;  It  is  not  oppreseive,  nor  is  it  uUra  vim. 
StaU  M.  Dubarry,  S3. 

Section  S4  of  Art.  136  of  1888  applies  to  street  railways  operated 
within  Lbe  corporate  limits  of  the  city  of  New  Orleans. 

The  City  Council  of  New  Orleans  has  the  power  to  refuse  the  gnnt 
of  a  right  of  way  through  the  streeta  of  the  city  to  a  railroad 
operated  beyond  the  city  limits.  It  can  also  demand  a  price  for 
the  privilege,  and  it  can  also,  if  it  deems  the  exercise  of  tbe 
power  reasonable  and  proper,  grant  the  right  of  way  to  a  in- 
road operating  their  lines  beyond  the  city  Into  other  territorTi 
withoot  compensation  in  money,  but  for  other  conaiderations. 

In  such  a  case,  if  the  grant  is  accepted,  it  is  irrevocable,  except  for 
a  violation  of  their  terms. 

Bailroad  Company  tw.  CUy,  636. 

In  a  salt  by  the  alleged  transferee  of  certificates  or  claims  agsinat 
the  city,  and  the  ownership  of  the  transferee  Is  specially  deiued, 
there  must  be  evidence  of  the  transfers  executed  by  the  puties 
to  whom  the  amounts  of  the  claims  orcertificates  were  primuUr 
due.     42  An.  184;  43  An.  78. 


INDEX.  1697 

CITY  OP  NEW  ORLEANS— ConMnued. 

A  transcript,  purporting  to  be  from  tbe  books  of  the  Comptroller, 
headed  "Recorded  in  Comptroller's  books  in  name  T.  Nolan, 
transferee,"  and  followed  by  a  list  ot  names  and  amonnta, 
offered  to  show  the  transfers  of  the  claims  and  certlQcates  by 
tbe  parties  named,  does  not  establish  ownership  in  the  transferee, 
nor  was  it  admissible  for  that  purpose. 

Wadaumrth  v».  City,  646. 

Tbe  ordinance  ot  the  city  ol  New  Orleans  reqnfring  (under  penalties 
In  case  of  refusal)  vendors  of  milk  to  the  public  to  furnish 
grataitOQSly  on  application  of  sanitary  inapectore  samples  of 
milk  not  exceeding  one-half  pint  for  inspection  and  analysis 
is  not  unco nsti tut ioual  as  forcing  dairymen  to  turuish  evidence 
against  themselves,  as  taking  private  property  tor  public  use 
without  compensation  and  without  due  process  ot  law,  as  de- 
priving them  and  their  property  of  the  equal  protection  of  the 
law,  and  denying  them  protection  in  person  and  property  from 
nnreasonable  searches  aud  seizures  and  authorizing  invasion  of 
the  same,  wltbont  warrant  founded  on  oatb  or  afflrmatiou. 

Tbe  ordinance  is  not  unreasonable,  vexatious  and  oppressive,  but  a 
legitimate  exercise  of  the  police  power  tor  tbe  public  health. 
State  vs.  Dupaqaier,  677. 

The  City  Council  ot  New  Orleans  has  the  nnqaestioned  authority 
to  designate  a  place  where  perishable  food  may  be  sold,  such  as 
meats,  fieb,  fruits,  vegetables,  etc. ;  to  regulate  the  police  of 
the  market  places,  to  lease  tbe  same,  not  for  tbe  purposes  ot 
revenue  solely,  but  in  order  to  maintain  tbe  market  bnildlnga 
and  tbe  police  of  tbe  same.  And  for  this  purpose  to  auUiorize 
the  lessee  to  charge  a  reasonable  sum  for  stalls  and  space. 

Because  one  raises  his  own  produce  gives  him  no  right  to  sell  It  in 
violation  of  a  city  ordinance. 

The  city  ordinaoce  regalatiog  the  markets  mast  give  free  access  to 
tbe  markets  and  afford  proper  facilities  to  persons  who  desire 
to  sells  goods  which  the  ordinance  requires  to  be  exposed  tor 
sale  there.  The  ordinance  must  be  impartial,  making  no  dis- 
criminations and  creating  no  monopolies,  and  offering  no  serious 
Impediment  to  trade. 

maU  vs.  Sarradat,  700. 


CITY  OP  NEW  ORLEANS— Cto»H«i*ed. 

Holders  of  cloimB  agaiDit  the  city  of  New  Orleftna  bj  tbe  Um  ud 
ordinaoces  under  which  the  claims  were  created,  entitled  to  pa;- 
meat  only,  from  and  oat  of  the  fnnds  appropriated  to  pajmenC 
of  anch  claims,  are  not  entitled  to  an  abaolnte  jad^ment  agaiiut 
the  city.  City  Charter,  Acts  of  1882,  Sec.  64,  Seaaion  Acta,  p. 
35 ;  Act  No.  88  of  1879,  Seaalon  Acta,  p.  57.  Nor  to  intereat  on 
sncb  claims,  at  leaat,  anleBS  there  are  funds  in  the  treasDr;  ap- 
plicable to  payment  of  anch  claims.  S9  An.  981 ;  42  An.  3, 164. 
JohMon  va.  City,  714. 
Fernandez  w.  City,  1130. 

The  Board  of  Administrators  of  the  University  of  Lonlslana  having 
contracted  and  agreed  with  the  city  of  New  Orleans,  for  a.  fair 
and  adequate  consideration,  to  edncate  five  boys  of  iai^EeDt 
parenta,  to  be  appointed  annnally  from  the  pnblic  scboola  of  tba 
city  of  New  Orleana,  said  administrators  and  their  encceaaon 
and  assigns  can  be  kept  to  their  agreement,  and  held  boimd  to 
accept  and  edncate  the  designated  number  of  boya  of  indigent 
parents,  when  properly  appointed. 

The  mayor  of  the  city  ia  incapacitated  to  enter  into  an  act  of  compro- 
mise, and  bind  the  city  thereby,  nnleaa  specially  anthorlied  by 
competent  antbority,  and  he  can   not,  by   acting  nnder  aach 
a  compromise,  estop  the  aaaerlion  of  tbe  city'a  legal  rights. 
City  v».  Board  of  Adminiatratort,  861. 

Plaintiff,  bolder  ot  evidences  of  indebtedneaa,  anes  for  judgment 
against  tbe  defendant. 

There  are  no  funds  in  the  treaanry  for  tbe  years  tbe  debts  are  due. 

The  ordinance  under  which  the  defendant  became  indebted  provides 
that  the  claims  shall  be  warrantable  and  payable  whenever  tliere 
shall  be  money  In  tbe  treasury  to  tbe  credit  of  the  appropriate 

It  is  the  law  ot  the  contract  binding  tbe  original  claimants  and  their 

transferee. 
The  creditor  has  a  right  to  a  warrant  on  tbe  treasurer,  payable  ont 

of  the  appropriate  fund. 

Fernandez  v».  City  et  al.,  1130. 

See  Municipal  Oorporationa — Police  Power. 


INDEX.  1598 

■COMMUNITY  OP  ACQUETS  AND  GAINS. 

Where  a  matrimonial  commanity  of  acqaeta  anc^  f^afne  exists  and  the 
wile  dies  and  her  BDcceMion  is  opened  by  the  qnaliflcation  of  the 
husband  as  natural  tutor  of  his  minor  children,  Issne  of  his  mar- 
riage with  the  decedent,  a.  creditor  who  has  obtained  a  judgment 
on  a  community  debt  can  not  compel  an  admlDistTatton  of  the 
wife's  succession.  Hfs  remedy  is  to  proceed  agafost  the  eurviv- 
ing  husband  and  the  community  property. 

Suceetaion  qf  Hooke,  3G3. 

Where  the  title  to  community  property  is  in  the  name  of  the  wife, 
the  heir  who  compromises  Iiis  claim  on  the  baaia  that  the  prop- 
erty belonged  to  the  succession  of  the  wife  Is  witbottt  right  to 
recover  a  second  time  part  of  the  same  property  as  coming  to  him 
from  the  saccession  of  the  husband. 

Cochran  vs.  Cochran,  636. 

The  separate  creditor  of  either  spouse  has  the  right,  after  the  disso- 
lution of  the  community,  to  have  the  community  liquidated,  and 
to  subject,  according  to  law  to  the  satisfaction  of  his  claim,  the 
interest  of  his  debtor  thus  ascertained.  The  separate  creditor 
of  the  husband  can  not,  after  the  community  has  terminated  by 
the  death  of  the  wife  and  the  rights  of  the  parties  have  become 
fixed  by  that  fact,  deal  with  au  andivided  interest  in  any  spe- 
cific piece  of  property,  if  it  belonged  to  the  community,  as  if  the 
huaband  had  the  absolute  ownership  of  one  undivided  half  there- 
of. He  has  not  the  right  to  seize  directly  an  undivided  interest 
in  a  specific  piece  of  property,  sell  it,  and  apply  the  proceeds  of 
the  sale  to  the  payment  of  his  debt. 

Rawlinirg.  Gidtlens  et  al.,  1186. 

"The  administration  by  the  hnsband  of  the  paraphernal  property  of 
the  wife  is  not  displaced  and  tbe  community  deprived  of  the 
fruits  merely  because  the  husband  receives  a  salary  from  the 
partnership  of  which  his  wife  is  a  member,  formed  for  the  cul- 
tivation of  the  plantation,  a  part  of  which  is  her  paraphernal 
property ;  the  husband  having  the  management  of  the  entire 
plantation  for  the  partnership,  as  well  as  for  his  wife.  Civil 
Oode,  ArU.  2888,  2385,  2386;  18  La.  431;  6  R.  41;  12  R.  S24. 
Reddickva,  WhiU,  1199. 


1600  INDEX. 

COMMUNTTV  OF  ACQUETS  AND  GAINS— Owittnwed. 

An  action  by  the  hasband  tor  alleged  advances  to  and  debts  paid  (or 
ench  partnership,  broagbt  against  the  partner  of  his  wife,  i« 
Bab]ect  to  the  mle  that  one  partner  can  not  sue  his  eopartoer 
for  specific  suns,  but  only  for  a  settlement  of  the  partnertbip 
and  for  the  balance  with  interest  thereon  found  dne  on  settie- 
ment.  Story  on  Partnership,  Sees.  217,  219,  221;  4  Rob.  445; 
10  Martin,  433.  Jd. 

When  the  community  of  acqnets  and  gains  is  dissolved  by  a  judg- 
ment of  separation  of  property,  the  wife,  in  the  absence  ol  evi- 
dence on  the  subject,  is  presumed  to  have  renounced  the 
community.  A  wife  who  renounces  the  community  stands  M  a 
third  person  quoad  the  community.  , 

Speneer  vs.  Scolt,  Sheriff,  1210. 

Where  the  wife  of  one  of  three  joint  owners  of  property  dies,  leav- 
ing a  will  in  which  she  admits  that  the  interest  in  that  property 
standing  in  her  name  belongs  to  the  commnnity  of  acquets  and 
gains,  there  Is  no  necessity,  in  a  suit  brought  by  the  other  joint 
owners  to  effect  a  partition,  that  the  surviving  hnebaad  should 
be  made  a  party  in  his  capacity  as  testamentary  ezecntor  of  bia 
wife,  as  well  as  personally  and  as  tutor  of  bis  minor  children, 
the  wife's  half  of  the  property  being  left  ezclnsively  to  the 
children. 

Where  the  community  is  dissolved  by  the  death  of  the  wife  her  tes- 
tamentary executor  has  not  the  right  to  take  possesion  and 
control  of  the  property  of  the  commnnity  on  the  ground  thattlie 
settlement  and  liquidation  of  the  commnnity  is  to  be  conducted 
in  the  wife's  succession  by  and  through  the  administratjon  of 
the  executor. 

Heweg  et  alt.  va.  Baxter  et  al.,  1280. 

Where  the  husband,  after  the  death  of  his  wife,  disposes  in  entiretv 
of  a  particular  piece  of  commnnity  property,  each  of  the  hein 
of  the  wife  has  a  right  of  separate  action  for  thereooverr  of  the 
undivided  portion  of  the  property  belonging  to  him  and  which 
has  been  alienated.  There  is  no  obligation  to  make  the  other 
heirs  parties. 


INDEX.  leoi 

COMMUNITY  OP  ACQUETS  AND  GAINS— ConMnned. 

Vendees  of  community  property  sold  by  a  huab&nd  after  the  death 
of  hia  niCe  without  authority  cannot  drive  the belrs  of  the  wife  to 
aD  action  agalnat  their  father  upon  the  minore'  mortgage.  The 
property  remaining  in  kind,  they  have  a  right  to  recover  it  in  a 
petitory  action.  The  reconrse  which  miuors  have  against  their 
tutor's  property  was  granted  in  their  Interest,  and  not  as  an  instrn- 
mentality  by  which  their  rights  conld  be  overridden.  Neither 
tutors  nor  administrators  are  permitted  as  a  right  to  charge 
themselves  with  the  value  of  the  property  belonging  to  the 
minors  or  to  snccesBlons,  and  thus  shirt  ownership  from  the 
minore  and  the  succession  over  to  themselves. 

Where,  in  the  settlement  made  by  a  tator  with  his  children,  a  par- 
ticalar  piece  of  community  property  in  which  they  have  a  right 
of  ownerablp  was  accidentally,  erroneously  or  intentionally 
omitted,  no  allusion  is  made  to  the  same,  the  rights  of  owner- 
ship of  the  children  in  this  property  are  not  diveited  or  affected 
by  a  receipt  given  by  them  as  in  fall  for  the  amount  conveying 
to  them  as  shown  by  the  homologated  account  filed  by  their 
tutor,  in  which  receipt  it  is  consented  that  the  evidence  of  the 
minors'  mortgage  on  the  tutor's  property  be  erased.  Tho  ac- 
count and  the  judgment  of  homologation  extended  only  to  tha 
property  and  moneys  therein  covered. 

The  mortgage  did  not  cover  rights  of  ownership  in  property  remain- 
ing in  kind  at  the  end  of  the  tutorship,  of  which  ownership  the  ' 
minors  had  not  been  legally  divested. 

LeBleu  et  al.  ve.  Timber  Company  et  al.,  1465. 

At  the  dissolution  of  the  matrimonial  community  by  the  death  of 
one  of  its  members,  the  title  to  community  assets  is  vested 
jointly  in  the  survivor  and  the  heirs  of  the  deceased,  subject  to 
the  payment  of  commnnity  debts)  and,  as  a  consequence  of  the 
dissolntion,  the  snrvivor  can  exercise  no  further  control  over 
the  halt  that  has  vested  in  the  heirs  of  the  deceased,  and  con 
not  lawfully  encumber  it  with  a  mortgage  in  favor  of  hie  indi- 
vidual creditor,  whose  debt  was  contracted  since  the  dissoln- 

Tbe  theory  of  our  law  is,  that  a  community  of  acquets  and  gains  has, 
after  the  death  of  oneof  its  members,  only  a  fictitious  existence, 
for  the  purpose  of  liquidation   and  settlement   of  community 


OOMMUNTTT  OP  ACQUETS  AND  GAINS— CbnKnued. 

debta;  conseqaently,  whes  the  SDrviying  haebaitd  is  tlie  debko' 
of  his  wife  at  the  time  of  her  deatii,  her  taeira  become  eo  iattaitti 
creditors  of  tbe  community ;  and  encb  BnrrlTor  can  not  mart' 
gage  bia  half  of  the  community  property  to  eecore  his  individul 
debts,  otherwise  than  eabject  to  the  liqnidatioa  and  settlement 
of  the  community  and  tbe  payment  of  its  debts  oat  of  its  pro- 
ceeds by  preference. 

The  community  creditors  whose  claims  are  ansecnred  by  mortgage 
are  entitled  to  be  paid  from  tbe  assets  of  tbe  commuDity  by 
preference  over  the  individual  creditors,  though  the  latter  are 
secured  by  special  or  judicial  mortg^e. 

Such  mortgage  of  the  share  of  the  survivor  is  not  null,  but  its  en- 
forceability is  restricted  to  the  retiduum  after  community  debta 
have  been  discharged. 

That  the  community  mast  be  liquidated  and  settlement  effected  ia 
the  course  of  proper  judicial  proceedingB,  in  order  that  tbs 
amount  of  such  restduum  be  oscertaiDed,  and  in  such  cose  the 
mortgagee  of  the  husband  will  not  be  permitted  to  proceed  In 
foreclosure  of  his  mortgage  antil  this  residuum  ha<i  been  ascer- 
tained. Newman  vs.  Cooper,  14Sfi. 

'  See  Administrator;  Husband  and  Wife;  Marriage. 

CONSTITUTION. 

Exemptions  from  taxation  are  strictly  constraed.  A  corporatiao 
claiming  to  own  a  secret  non-patented  process  by  which,  with- 
out the  uee  of  any  chemical,  it  ia  enabled  to  make  selections  of 
green  coffees  which,  through  careful  and  cleanly  roasting  and  ■ 
secret  process  of  cooling,  produce  "brands"  of  ungroand  roast- 
ed coffees,  each  one  of  which  is  claimed  to  have  a  recogniuble 
taste — is  not  a  "  manufactorer  *'  within  the  meaning  of  Art.  206 
of  the  Constitution,  and  is  not  exempt  under  that  article  from 
the  payment  of  a  license.  City  vs.  Coffee  Company,  86. 

A  person  engaged  in  the  trade,  bnatness  or  calling  of  baking  bread, 
in  which  he  exclusively  deals,  is  not  a  manufactnrer  in  the  seuM 
of  Art.  206  of  the  Constitution,  and  is  not  entitled  to  constitu- 
tional immunity  from  the  payment  of  a  license  tax. 

StaU  v».  EckendoTf,  131. 


INDEX.  1808 


CONSTITUTION— Ccmttnwed. 

A.  Bcbool-hoora  in  wbich  etenographj' and  typenriting  are  exdnslvely 

taaght  ii  not  exempt  from  taxation  by  Art.  207  of  the  Conatitn- 

tion. 
"The  proviso  in  said  article  exclades  from  its  benefits  schools  that  are 

condnctfld  for  private  profit. 

lAcKtentag  vs.  Ilu:  OoUeetor,  572. 

The  ordinance  of  the  city  of  New  Orleans  requiring  (ander  penalties 
in  case  of  refusal)  vendors  of  milk  to  the  public  to  fnmlsh  gra- 
tuitoDSiy  on  application  of  sanitary  inspectors  samples  of  milk 
not  exceeding  one-half  pint  for  Inspection  and  analysis  is  not 
QDCODBtlttitlonal  as  forcing  dairymen  to  fnmish  evidence  against 
themHelvea,  as  taking  private  property  tor  public  nse  without 
compensation  and  without  due  process  of  law,  as  depriving  them 
and  their  property  of  the  equal  protection  of  the  law,  and  deny- 
ing them  protection  in  person  and  property  from  unreasonable 
searches  and  seizures  and  authorizing  invaaion  of  the  same, 
without  warrant  founded  on  oath  or  afflrmation. 

"Tbe  ordinance  1b  not  unreasonable,  vexations  and  oppressive,  but  a 
legitimate  exercise  of  the  police  power  for  the  public  health. 
Stale  VB.  Dtipaquier,  677. 

Act  No.  106  of  1892,  entitled  "An  act  to  provide  for  contesting  elec- 
tions held  under  Arte.  209,  242  and  260  of  the  Constitution  of 
1879,  and  the  laws  to  carry  the  same  into  effect,"  is  not  uncon- 
stitutional as  violative  of  Arts.  29  and  30  of  that  instrument. 
Lucky  et  ai.  vs.  Poliee  Jury  et  al.,  679, 

-City  ordinance  4155,  G.  S.,  which  prohibits  the  sale  of  vegetables  in 
designated  parts  of  the  market  between  the  hours  of  7  o'clock  a. 
M.  and  2  o'clock  P.  M.  is  constitutional. 

Stale  vs.  Sarradat,  700. 

The  provisions  of  Art.  201  of  the  Constitution,  that  for  any  of  the 
causes  enumerated  in  Art.  196  district  attorneys,  clerks  of  conrt, 
sheriffs,  coroners,  recorders,  justices  of  the  peace,  and  all  other 
parish,  mnnicipal  and  ward  officers,  shall  be  removed  by  Judg- 
ment of  the  District  Court  of  the  domicile  of  such  ofScer  (in  the 
parish  of  Orleans  the  Civil  District  Court)  are  not  exclusive  of 
all  other  methods  by  which  municipal  officers  may  be  displaced. 


OONanTUnON— Qm(tnw«d. 


The  power  groDted  bj  the  Qeneral  ABBembly  In  Sees.  S6  et  tq.  at 
the  cbftrter  ot  New  Orleana  to  tha  Oommon  Oonncil  to  remove 
the  recorders  of  the  Becorder'a  Conrt  b;  impeach ment  pro- 
ceedings la  constitutional)]^  granted. 

State  ex  rel.  Whitaker  vs.  Adarat  el  al.,  830. 

Property  leased  for  mannfactnring  parpoaes  le  not  exempt  from  tax- 
ation under  Art.  207  of  the  ConstitntiOD. 

The  word  "  employed  "  nsed  in  aaid  article  means  Invested. 

The  leaaor  not  having  invested  said  property  In  the  mannfactnring 
interest  for  which  he  leased  it,  the  property  so  leased  la  not 
exempt  from  taxation. 

Stale  ex  rel.  Ward  v».  Board  of  AtteMort,  859. 

Ad  act  providing  for  the  appointment  by  the  Oovemor  of  an  inspec- 
tor, with  power  ander  the  sapervlsiun  of  the  Board  of  Health  to 
inspect  thronghont  the  State  animals  intended  to  be  slaughtered 
for  human  food  and  providing  for  his  fees,  is  not  in  conflict  with 
Art.  46  of  the  Oonstitution,  because  the  act  professes  to  amend 
a  legislative  act  embodying  the  charter  of  a  corporation — the 
proposed  amendment  being  immaterial  and  the  act  asatUled  be- 
ing valid  it  the  proposed  amendment  la  stricken  oat. 

State  v».  Slaughterhouse  and  BefrrgeraHng  Co.,  1081. 

Nor  will  such  act  relating  altogether  to  the  inspection  of  animals  In- 
tended for  human  food  be  deemed  to  include  more  than  one  sob- 
ject  in  violation  of  Art.  29  of  the  Constitatlon,  because  it  pro- 
fesses to  amend  a  prior  act  on  the  subject  ot  inspection,  the  act 
assailed  being  entirely  sufficient  to  effect  its  object  ft  the  pro- 
posed amendment  had  not  been  inserted. 

The  title  to  charge  the  Board  of  Health  with  the  supervision  of  the 
inspection  ot  stock  to  be  slaughtered  tor  human  food  cover* 
the  appointment  of  an  inspector  ot  such  stock  and  the  provi- 
sion for  his  tees. 

Nor  does  such  an  act  for  the  inspection  of  stock  throughout  the  Slate 
require  previous  notice  under  Art.  48  of  the  Constitution. 

The  authority  conferred  by  Art.  248  of  the  CoDstitntion  of  the  State 
on  municipal  corporations  and  parishes,  to  regolate  within  their 
limits  the  slaughtering  of  anlmala  for  human  food,  does  not  strip 
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the  State  of  the  police  power  to  provide  tor  the  appointment  of 
an  Inspector  of  all  snch  animals  alaaghtered  throaghont  theState, 
inch  Inspection  to  be  ander  the  saperrfsion  of  the  Board  of 
Health.  Oooley  on  OoDstitntional  Limitations,  Chapter  16, 
"Police  Power;"  The  Slaogbterbonae  Case,  16  Wallace,  86; 
The  Beer  Oase,  97  U.  S.  26. 

Id. 

The  occupation  of  the  barber  is  mechanical,  exempted  trom  a  license 
tax  by  the  Oonstitation,  nor  is  the  exemption  denied  because  he 
employs  other  barbers  in  conducting  bis  business.  Oonstitution, 
Art.  206;  44  An.  1U6. 

autte  vs.  Him,  1448. 

See  Exemptions;  Laws. 


■CONTBA0T8. 

An  agreement  signed  bj  an  ostensible  purchaser  of  flonr  couched  in 
the  following  langnage : 

-'<  Bought  of  E.  O.  Stanard  Milling  Company  8000  barrels  of  Eagle 
Steam  flour  at  $3.86  f.  o.  b.  St.  Lonis,  tor  shipment  at  my  option 
during  month  of  March,  1893.  It  is  further  ^reed  and  under- 
stood that  if  I  do  not  want  to  receive  the  flonr  in  March,  settle- 
ment may  be  made  as  follows,  viz.:  E.  O.  Stanard  Mlllii^ 
Company  paying  me  any  difference  there  may  be  If  an  advance 
in  value  on  my  paying  E.  O.  Sbanard  Milling  Company  the 
difference  between  tbe  purchase  price  and  the  market  price  at 
the  time  ot  settlement,  provided  the  value  then  is  lees  than  the 
purchase  price.  Settling  prices  to  be  based  on  St.  Lonis  Mer- 
chants Exchange  qnotations  on  extra  fancy  flonr  at  date  of  set- 
tlement," held  to  be  void  as  coming  within  tbe  provisions 
of  Art.  2983  ot  tbe  Civil  Code  relative  to  gaming. 

Milling  Compang  vs.  Flower,  315. 

•Oeneratly,  an  executed  contract,  fairly  made  with  one  who  was 
apparently  of  sound' mind  and  not  known  to  be  otherwise,  and 
of  ^hich  he  had  received  the  beneflt,  can  not  be  avoided  by  bis 
legal  representative  more  than  fourteen  years  after  the  date  of 
the  contract. 

VanoBdel  vt.  Hyce,  387. 


CONTR  ACTS — Continued. 

The  law  will  not  m&intain  a  contract,  the  consent  to  which  of  one  of 
the  parties  is  the  reaalt  of  error  as  to  the  Bobstance  of  the 
tract,  the  error  being  canaod  bj  artifices  and  frandnlent  repre' 
aentatlons  of  the  other  party;  or  it  the  treads,  not  his  directif, 
have  been  participated  in  or  made  effective  by  him.  Civil  Code, 
Arte.  1847,  1S48;  1  Story's  Equity,  Sees.  169,  191,  192,  193,  1». 
AahUy  vs.  Sehmalinaki  et  al.,  AW. 

Under  oar  law  damages  and  not  specific  performance,  at  least  in 
ordinary  cases,  is  the  relief  for  breach  of  a  contract  for  the  pvf- 
ment  of  money,  Civil  Code,  Arte.  1927-1931;  Story's  Equity, 
Sec.  714. 

Rice  VB.  Bice,  712. 

Conrte  will  not  adjost  a  controversy  arising  ont  of  the  illegal  poipoae 
and  attempt  of  a  Draymen's  Aasociatloo  to  deprive  the  preMw 
of  this  city  of  the  right  to  choose  the  labor  reqnlred  for  hsnling 
cotton,  the  association  proposing  to  accomplish  this  by  pag^gt 
tariff  of  charges  for  haaling,  designating  their  members  to  do 
the  haaling,  and  snbscribing  money  to  prevent  the  presses  from 
obtaining  any  labor  except  that  furnished  by  the  association,  to 
be  paid  according  to  their  tariff,  and  the  testimony  showingthat 
the  purpose  was  made  effective  by  the  money  put  np  by  the 
association  and  other  methods  by  wbich  non-nnion  men  were 
compelled  to  abandon  the  service  of  the  presses.  Civil  Code, 
Arte.  1893,  1896;  India  Association  vs.  Knick,  14  An.  118; 
Gravier  va.  Carraby,  17  La.  142,  and  cases  collected  in  2d  Hen- 
nen's  Digest,  1007,  No.  1. 

Fabacher  vs.  Bryant  <t  Mather,  820. 

Where  a  party  who  sella  his  business  and  the  good  will  thereof  con- 
tracts that  he  will  not  engage  In  the  same  bosiness  in  the  sime 
place  for  five  years,  and  stipnlates  "that  in  the  event  of  tbt 
violation  of  his  engagement  in  whole  or  in  part,  the  damages  io' 
flicted  apon  the  purchaser,  in  conseqnence  thereof,  are  liqni* 
dated  and  Bxed  at  Bve  thousand  dollars,  which  he  agrees  to  psy 
as  a  penalty  for  said  violation,  and  consents  that  the  ^nrchuer 
shall  restrain  him  by  injunction,  if  necessary,  from  any  attempt 
to  violate  said  engagement,  authorizing  any  conrt  of  csmpetent 
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inriadiction  to  do  bo  on  application,"  his  anhsequent  ylolatlon  of 
the  agreement  will  not  entitle  the  other  party  to  demand  and 
-     obtain  at  one  and  the  same  lime  a  ]ndKment  tor  five  thonaand 
dollars  and  an  Injunction. 

Parties  are  mach  more  tree  to  make  contracta  than  they  are  to  Btipa- 
late  for  and  regnlate  legal  remedlea. 

Where  a  party  anes  for  a  personal  judgment  for  five  thoaaand  dol- 
lara  as  the  atlpulated  penalty,  or  the  damagea  flxed  and  llqoi- 
dated  for  a  violation  In  whole  or  in  part  of  a  contract,  not  to  do 
certi^n  bnsinees  tor  five  years,  and  demands  and  obtains  at  the 
same  time  against  the  other  party  an  injunction  restraining  bim 
from  pursuing  aacb  business  as  an  Instramentality  to  enforce 
specific  performance — the  demand,  as  presented  and  filed  with 
the  two  remedies  coupled,  is  an  entirety  and  an  inequitable  one. 
The  injunction  should  not  be  allowed.  If  allowed  it  can  not  be 
made  good  ab  initio  by  a  aubaequent  offer  to  diacontinne  a  part 
ot  the  demand.  A  motion  to  dissolve  the  injunction  was  cor- 
rectly sustained. 

SoUmum  vs.  Diefenthal,  897. 

See  Damages. 

CORPORATIONS. 

An  exception  that  the  petition  ot  a  corporation  does  not  show  tliat 
suit  waa  authorized,  will  be  overruled  if  the  affidavit  accom- 
panying the  petition  discloBea  the  name  of  the  vice  president  of 
the  company,  and  affirms  the  truth  of  its  allegations,  the  neces- 
sary inference  therefrom  being  that  the  suit  was  apparently  au- 
thorized. 

Lacaze  &  Heine  vs.  Creditors,  237. 

Id  the  absence  ot  fraud  or  demonstrable  error  a  party  recognizing 
the  existence  ot  a  corporation  by  subscribing  tor  its  stock  can 
not  defend  an  action  on  his  subscription  by  Impeaching  the  ex- 
istence and  capacity  of  the  corporation. 

The  defendant  having  taken  a  loan  as  a  stockholder  can  not  sustain 
the  plea  ot  the  want  ot  capacity  of  plaintifC  to  aae  tot  the  re- 
covery of  the  amount  loaned. 

Homestead  Company  vs.  Unigan,  1119. 


CORPORATIONS— ftmtinued. 

A  stockholder  bavfog  Baed  the  corporstion  tor  the  simQlm«Dt  and  n- 
vocation  of  a  sale  of  property  to  a  director  and  stockholder,  chaig- 
iDg  fraud  and  want  of  conBideration ;  and  the  corporation  having 
sought  to  justify  Its  action  byaratiflcatlonof  thestockholdeivBt » 
general  meeting,  the  plaintiff  will  be  estopped  from  proTing  that 
the  shares  of  stock  which  were  voted  at  the  meeting  were 
frandalently  isBoed  without  consideratioa,  the  evidence  being 
stamped  on  the  face  of  the  certificates  that  some  were  certified 
by  him  as  the  secretary  of  the  corporation  and  issued  to  the 
stockholders. 

This  case  is  not  that  of  a  witness  whose  [«stimony  is  objected  to 
on  the  gronnd  that  he  can  not  be  beard  to  impeach  the  trotbtol* 
ness  of  a  certificate  he  bad  previously  matle  as  an  officer,  bat 
that  of  a  party  who  sues  the  corporation  of  which  he  la  a  ahsre- 
holder  for  the  annulment  of  a  sale  which  the  corporation  hu 
made,  and  charges,  as  a  badge  of  nullity,  that  the  shares  of 
stock  whioh  were  voted  at  a  general  meeting,  approving  and 
ratifying  the  sale,  were  frandulently  issned,  when  in  fact  the 
certificates  signed  by  the  plaintiff  as  secretary  of  the  corpora- 
tion show  OD  their  face  that  they  were  fully  paid  op  at  the 
date  of  their  Issuance. 

Wi»ner  vs.  Delhi  Land  OTid  Improvenient  Company,  1223. 

Purchasers,  under  foreclosures  of  mortgages  of  railroad  franchises 
and  property,  may  organize  a  corporation  under  such  name  u 
they  may  adopt,  which,  by  the  organization,  succeeds  to  such 
franchises  and  property  and  takes  the  corporate  capacity  of  the 
corporation  against  which  the  foreclosure  proceedings  were  coo- 
ducted.     Act  88,  1877;  148  U.  8.  397. 

Railroad  Co.  v».  Elmore  et  al.,  1237. 

The  grant  of  lands  by  the  United  States  in  aid  of  a  railroad,  the 
State  named  as  trustee  for  the  road,  the  lands  to  revert  to  the 
United  States  if  the  road  is  not  completed  in  ten  years,  the  lands 
being  identified  by  the  grant  and  the  listing  approved,  as  directed 
by  the  act  of  Congress,  vests  title  in  the  railroad  company, 
although  the  road  is  not  built  within  the  limited  time  specified  in 
the  act,  the  grantor  not  Insisting  on  the  reversion,  but  accept- 
ing the  subsequent  completion  of  the  road  as  compliance  with 
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tb«   grant.     Act  of  CongreM  3d  Jane,   1856;    11th  8tatut«  at 
Large,  18;  21  Wall.  44;  41  An.  893;  42  An.  1019. 

The  State,  a  mere  trnstee,  can  not  declare  a  torfeitare  of  tbe  lands 
granted.     Act  39  ot  1879;  44  An.  984. 

Thoae  who  settle  on  such  lands  in  tbe  face  of  the  grant  can  not  hold 
against  the  railroad  company,  and  are  possessors  in  bad  fuitfa, 
though  tbe  settlements  are  in  contemplation  of  homestead  en- 
tries  and  are  made  after  the  ten-year  limit  in  tbe  grant  and  the 
noa- completion  of  tbe  road  within  that  period;  tor  all  gave 
notice  that  the  grant  by  its  terms  takes  effect  from  its  date,  and 
that  cooditions  snbseqnent,  i.  e.,  tbe  non-completion  of  tbe 
road,  may  be  waived  and  can  be  insisted  on  only  by  tbe  United 
States  by  declarine  tbe  lands  open  for  entry  or  eqnivalent  act 
revoking  tbe  grant.  Civil  Code,  Arts.  603,  8460,  8453;  42  An. 
1019;  41  AD.  896.  Id. 

COURTS-JURISDICTION. 

When  a  leRal  proceeding  la  commenced  against  a  person,  whether 
resident  within  tbe  jarisdlction  of  tbe  court  in  which  it  la  began 
or  not,  tbe  defendant  mast  be  bronght  in  court,  in  some  one  of 
tbe  forms  provided  by  law,  or  a  voluntary  appearance  mnst  be 
made  on  his  behalf,  that  Jurisdiction  may  attach. 

Sheriff,  etc.,  vs.  Judge,  29. 

The  plaintiff  in  iajanction,  having  alleged  that  there  was  no  process 
whatever,  and  having  compiled  with  prereqaisites  by  taking  the 
oath  required  and  famishing  bond  to  obtain  an  injunction,  the 
court  of  the  domicile  has  inrlsdictlon  to  hear  the  cause  on  tbe 
merits.  Id. 

Tbe  coorts  have  power  to  appoint  receivers  of  corporations  when- 
ever necessary  to  preserve  tbe  interest  of  all  coucerned,  and 
those  who  have  ratified  the  appointment  cau  not  recall  their 
consent,  and  in  ex  parte  proceeding  prosecute  a  suspensive  ap- 
peal from  tbe  order  appointing  the  receiver. 

State  ex  rel.  Brewing  Company  V8.  Judge,  110. 

Tbe  political  corporation  known  as  a  pariah  may  be  sued  within  its 
territorial  limits  in  any  court  ot  competent  jurisdiction. 

State  ex  rel.  Police  Jury  v$.  JuHiee  of  the  Peace,  119. 
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A  m lean deratati ding  between  appellsntB'  counsel  And  the  d«ik  cu 

not  bave  the  effect  of  anunllli^  an  order  rendered  in  opn 
,       court,  nt  the  reqaest  o(  connsel  for  both  parties  and  la  Iheb 

presence. 

.Archer  et  al».  w.  Ctonsoults,  144. 

The  contention  Is  not  well  foanded  that  a  Jadge  of  the  Civil  Di>triet 
Oonrt  who  grants,  prior  to  allotment,  an  order  of  injonction,  in 
BO  doing  ezhansts  his  power  over  the  order  and  ia  wiLbont 
anthorlty,  sabsaqnentlj  and  prior  to  allotment,  to  modify  or 
rescind  the  same.  Until  allotment  he,  for  legal  purposes,  retiiu 
control  of  his  own  otder. 

iSIate  ex  rel.  Lehnuia  v».  Jadge,  163. 

The  power  of  conrts  to  order  the  remission  ot  fands  belonging  to  • 
foreign  enccession  to  the  representatives  of  the  eaccesuon  au- 
thorized to  receive  them  by  the  coarta  ot  the  domicile  of  tbe  de- 
ceased, we  consider  nadonbted.  Its  exercise  is  necesauilj  a 
matter  of  discretion,  depending  on  the  circumstances  of  euta 
cose,  and  is  a  conseqnencs  of  that  comity  which  prevails  between 
nations  in  amity  with  each  other. 

The  interests  of  commerce  and  civilization  require  that  this  comitf 
should  be  carried  into  effect  by  our  tribunals. 

It  is  done  in  England  and  in  other  States  of  the  Union  in  analogos) 
and  similar  cases;  and  whenever  the  rights  of  onr  citizens  sre 
not  affected  hy  the  act  to  be  done,  it  is  the  duty  of  this  coart  to 
act  on  a  principle  which  is  impressed  on  ua  eqoally  by  an  en- 
lightened policy  and  a  certainty  that  it  will  tend  to  the  gnat 
pnrposea  of  jnstlce. 

The  court  having  recognized  the  validity  of  the  judgment  probatiBg 
the  will  ot  Myra  Clark  Gaines,  pronounced  in  Nev  York,  is 
which  was  the  domicile  of  the  testator; 

The  legatees  and  creditors  being  before  the  conrt  and  applying  to  be 
paid  here; 

Tho  assets  ot  the  succession  are  ordered  to  be  distribnted  here,  and 
legacies,  creditors  and  all  chai^^  are  ordered  paid  from  tlw 
fands  on  band. 

Suecesston  o/  Oainei,  25f . 
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"Whflre  it  appean  by  the  allegatlona  ot  a  petition,  taken  as  trae  for 
tlifl  exception,  that  the  detendaDt  company  carried  the  plaintiff, 
a  passenger,  beyond  hla  point  of  destination;  that  he  vas  forci- 
bly pnt  off  at  a  point  at  which  there  waB  no  station ; 

The  wrongfal  act  was.  If  traly  alleged,  a  trespass,  actionable  in  the 
parish  in  which  the  passenger  was  tbne  e}ected. 

Dave  v».  Railroad  and  Steamthip  Oompany,  278. 

The  Circnlt  Courts  of  Appeals  are  vested  with  authority  to  issue 
writs  of  mandamus,  prohibition  and  cerHoraH  in  aid  ot  their  ap- 
pellate jurisdiction. 
If  the  relator  has  a  right  to  relief  he  most  apply  to  the  court  in  which 
.  the  appeal  is  lodged,  the  only  court  having  jarisdlctlon  ot  the 
questions  propounded  in  bis  application. 

Troegel  m.  Judge,  421. 

in  an  association  Ilka  the  Iron  Hall  where  all  the  members,  although 
residlDg  In  different  jnrlsdlctions,  are  bound  by  a  common  con- 
tract to  the  Supreme  Representative  ot  the  order,  which  man- 
ages a  trust  fund  for  the  benefit  ot  the  entire  membership,  if  a 
court  at  the  domicile  of  the  aseociatlon  appoint  to  it  a  receiver, 
on  account  of  Its  insolvency,  it  is  competent  for  a  court  In  an- 
other Jurisdiction  to  order  trust  funds,  forming  a  part  of  the 
trust  funds  held  by  a  local  branch,  to  be  paid  into  the  hands  of 
the  receiver. 

It  la  ho  objection  to  sach  an  order  that  the  central  authority  has 
made  a  regulation  that  only  a  certain  portion  ot  the  trust  fund 
shall  he  forwarded  to  it  at  stated  times.  The  insolvency  ot  the 
association  makes  the  whole  fund  demandable  for  the  purposes 
ot  distribution  among  those  who  have  acquired  rights  on  it. 
i>uru>ar<I  et  a(.  v».  Jewett  et  a(«.,  669. 

Ifotwithatandiag  property  in  dispute  in  a  petitory  action  be  eitoated 
in  the  pariah  ot  Plaquemines,  the  Oivil  District  Conrt  of  the 
parish  ot  OrleaUB  acquires  full  and  complete  jarisdiotion  ratione 
materUe  et  pergonm  If  the  parties  clafrntpg  ownership  be  psrson- 
ally  cited  tberein— :flame  being  citiiens  of  another  State. 

State  va.  Btick  and  Fruit  Company,  666. 
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Where  the  conrt,  from  all  the  circnmBtances  in  k  particolar  caae  and 
Irotii  all  the  evidaDce  in  the  record,  can  reach  a  Gonclarion  u  to 
what  the  actual  legal  vote  cast  at  a  partlcnlar  precinct  was,  it  ii 
Its  duty  to  give  effect  to  the  vote,  cot  withstanding  the  election 
offlcera  may  have  been  gnilty  ot  misconduct  in  some  particolar 
respects.  The  rejection  of  the  entire  retaras  and  the  entire 
vote  at  a  poll  for  misconduct  by  the  election  olBcials  Is  not  by 
way  of  penalty  or  pnnlshment  npon  the  commisaioners,  or  tb« 
particnlar  persons  or  interests  to  l>e  benefited  by  the  illegal  ac- 
tion, bat  only  becanse  in  the  special  case  the  troth  is  not  de- 
dncible  from  the  returns  and  the  evidence.  Ttae  political  righti 
of  the  legal  voters  mnst  be  saved  if  It  be  poBsibte  to  do  so. 

iMckp  et  al.  v».  H^Itce  JuTy  et  al.,  679. 

Courts  will  not  adjust  a  controversy  arising  out  of  the  illegal  purpose 
and  attempt  of  a  Draymen's  Association  to  deprive  the  pressei 
of  this  city  ot  the  right  to  choose  the  labor  required  for  baalii^ 
cotton,  the  association  proposing  to  accomplish  this  hy  puaing 
a  tariff  ot  charges  tor  hauling,  designating  their  members  t^  do 
the  hauling,  and  subscribing  money  to  prevent  the  presses  from 
obtaining  any  labor  except  that  faroiabed  by  the  association, 
to  be  paid  according  to  their  tariff,  and  the  testimony  showing 
that  the  purpose  was  made  effective  by  tbe  money  pat  up  by  the 
association  and  other  methods  by  which  Doa-naioD  men  ware 
compelled  to  abandon  tbe  service  ot  tbe  presses.  Civil  Code, 
Arts.  1893,  1895;  India  Aesoclatioa  vs.  Knlck,  14  An.  118; 
Oravier  vs.  Carraby,  17  La.  142,  and  caaee  collected  in  2d  Hen- 
nen's  Digest,  1007,  No.  1. 

The  coart  in  aid  ot  public  policy  and  tbe  law  will  notice  irreapective 
ot  the  pleadings  that  the  controversy  submitted  for  adjudication 
grows  out  ot  Illegal  purposes  or  combinations,  nud  that  Illegality 
manifested  by  tbe  record,  it  is  obligatory  on  the  conrt  to  dismiss 
tbe  suit.     Ibid. 

Fabacher  t>a.  Bryant  di  Mather,  930. 

The  valne  of  the  land  Involved,  the  rerenaee  and  the  improvements 
to  be  partitioned  in  case  of  judgment  tor  plaintiff,  enter  into 
consideration  In  determining  Jarlsdictlon. 

Aoai  vs.  £naut  el  al.,  1351. 
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The  court  where  the  property  Is  sUoated  has  jurisdiction  of  a  salt  to 
have  property  Bold  to  effect  a  partitlOD  of  property  of  which 
minors,  who  ore  abeenteee,  are  co-proprietora  with  major  helra, 
who  are  present,  and  the  anrvtving  wife.     31  An.  672. 

Orau/ord  vs.  Binion,  1261. 

There  may  be  Illegal  opposition  and  reeistance  to  the  execution  of 
the  process  or  orJer  of  coart,  without  the  application  of  actual 
physical  force  or  the  nse  of  words.  Any  conduct  which  would 
place  the  officer  executing  the  order  in  bodily  fear  or  terror, 
would  coDstitnte  the  illegal  opposition  and  resistance  contem- 
plated by  the  law.  Threats  may  be  commnnicated  by  signs,  by 
tones  of  voice,  or  by  actions  as  fnlly  as  by  word  of  mouth. 

Armttrong  et  aU.  vs.  Railroad  Company,  1448. 

CMMINAL  LAW. 

The  finding  by  the  jury  of  the  guilt  of  an  accused  mnst  be  direct  and 
positive. 

The  court  Is  not  jastifled  to  "reason"  out  an  inferred  verdict 
of  guilty.  A  verdict  consisting  of  the  simple  word  "  man- 
slaoghter "  written  on  the  indictment,  not  prefixed  by  the 
words  >*  guilty  of,"  is  fatally  defective,  and  it  is  not  cured  by  a 
.  polling  of  the  jury  when  "la  ■  manslaughter'  your  verdict?" 
was  the  only  qnestlon  asked  of  its  members. 

Slate  vs.  Simon  Johneon,  5. 

When  the    proceedings  are   on  a   bond   for  the  appearance  of  an 
accnsed,  the  call  on  the  principal  and  the  surety,  by  the  sheriff 
under  the  order  of  coort,  must  be  made  in  order  that  the  judg- 
ment pronounced  may  be  valid.    This  formality  is  jurisdictional. 
Sheriff,  etc.,  us.  Judge,  29. 

"The  judge  correctly  refused  to  permit  the  District  Attorney  to  move 
tor  the  forfeiture  of  the  bail  bond  of  the  accnsed  on  the  second 
day  of  the  criminal  terra,  and  based  bis  rnling  upon  proof  that 
the  accnsed  was  prevented  from  attending  court  by  physical 
disability. 

Stale  ve.  SUwart,  117. 
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The  defend&nt  has  so  risht  to  a  postponement  of  his  com  to  await 
the  resalt  of  tbe  trial  of  anoCher  case. 

Reason  and  authority  enstafn  the  right  of  the  court  to  discharge  a 
jnry  in  cases  of  physical  or  morel  necesaity. 

After  a  Juror  has  been  accepted,  it  it  be  discovered  that  he  is  incom- 
petent to  serve  he  may,  In  the  exercise  of  a  sound  discretion,  be 
set  aside  by  the  court  at  any  time  before  the  evidence  goes  to 
the  jury. 

Jeopardy  can  not  begin  before  tbe  case  is  opened  before  the  jury 
and  tbe  indictment  is  read. 

Shite  vs.  Nash  <&  Bamett,  194. 

In  this  State  tbe  right  of  the  accnaed  !□  a  criminal  case  to  introdnce 
testimony  as  to  threats  oa  the  part  of  the  deceased,  and  as  to 
his  character  as  a  violent,  quarrelsome  man,  is  not  absolute. 
Such  testimony  is  ouly  exceptionally  admissible,  and  the  con- 
dition precedent  npou  which  it  is  admissible  is  that  the  District 
Judge  should  have  found  that  under  the  evidence  in  the  case  as 
a  whole  the  question  of  the  commission  by  the  deceased  of  an 
overt  act  bad  been  proved  and  had  become  legally  a  relevant 
fact.  In  dealing  with  that  qaeatloa  this  court  has  repeatedly 
recognized  the  right  of  the  District  Court  to  pass  upon  the  credi- 
bility of  the  witnesses. 

It  tbe  bill  of  exceptions  taken  to  the  refusal  of  a  District  Judge  t« 
admit  such  evidence  shows  that  even  if  certain  testimony  wbicli 
he  had  declined  to  have  reduced  to  writing  at  the  request  ot  tbe 
accused  had  been  embodied  in  full  in  the  bill  it  would  be  insnffi 
cient  to  break  the  force  of  the  recitals  of  the  judge  as  to  othei 
testimony  in  the  case  on  which  he  rested  his  conclusions  tor 
eluding  the  evidence,  the  refusal  to  have  such  particular  testi' 
mony  reduced  to  writing  would  not  be  reversible  error,  the  cor' 
rectnesB  ot  the  Judge's  statement)  as  to  this  other  testimony  not 
being  controverted. 

Id.,  194. 

It  the  defendant  is  made  aware,  previous  to  trial,  ot  the  necessity  of 
employing  counsel  to  defend  his  case,  and  neglects  to  make  such 
employment  and  declines  to  accept  the  services  ot  counsel  whose 
services  are  placed  at  bis  command,  it  is  his  own  tanlt  it  he  pro- 
ceeds to  trial  without  requiring  service  of  a  copy  ot  the  jury  l^t 
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and  the  fDformation  as  the  lawTeqairea;  and  It  illegal  or  incom- 
petent evidence  is  admitted  agaiaat  him  withont  objection,  he  ia 
to  blame. 

Stale  VB.  Bingham,  299. 

When  in  a  case  of  torgety  the  iostrnmeat  forged  does  not,  on  ita 
face,  appear  to  be  valuable  or  adapted  to  work  a  fraud,  extrin- 
aic  matter  mnet  be  averred  to  enable  the  court  to  see  ita  frandn- 
nlent  tendency  in  matter  of  law. 

SlaU  ve.  Murphy,  41G. 

The  proof  of  ahooting  in  a  house,  at  a  person,  who  ia  also  In  the 
bonse,  ia  not  the  proof  required  to  ahov  that  a  peraon  ehot  at  a 
dwelling  bonae,  there  being  persona  therein.  i 

Slate  vs.  Kye,  424. 

The  accnaed  appealed  from  the  verdict  and  sentence  refasing  him  a 
new  trial  on  the  ground  of  newly  discovered  evidence. 

Applications  for  new  trials  on  thia  ground  must  be  received  with 
caution;  there  was  an  absolute  want  of  ordinary  diligence  on 
the  part  of  accused. 

The  court  that  sat  on  the  trial,  that  heard  the  witneaaea,  bad  oppor- 
tunity  to  form  an  opinion  of  the  facts  and  attending  circnm- 
atancea,  and  having  determined  that  the  newly  discovered 
evidence  was  cumulative,  will  not  be  overruled  by  this  court. 

The  accnaed  having  applied  for  an  cider  to  examine  witnesses  on  a 
day  fixed,  his  failure  to  call  witnesses  that  were  within  the 
proceaa  of  the  court  add  to  reasons  justifying  refusal  of  a  new 
trial.  Examination  of  wltnessea  to  prove  newly  diacovered  evi- 
.  dence  was  within  the  discretion  of  the  trial  Judge.  Citing  State 
vs.  Washington,  36  An.  341;  State  va.  Beiard,  84  An.  105. 

State  va.  Gabe  Jones,  546.  , 

Whatever  the  answer  of  the  juror  on  his  voir  dire  to  the  queetiona  of 
counsel  for  the  accuaed,  if  It  appear  on  the  whole  examination, 
and  especially  to  tbe  questions  of  the  judge,  that  the  Juror  baa 
no  fixed  opinion — i.  e.,  tbat  can  not  be  changed  by  testimony, 
and  bia  mind  is  In  a  condition  to  do  justice,  according  to  the 
evidence  and  the  charge  of  tbe  court,  he  is  a  competent  Juror. 
85  An.  302,  317;  38  An.  41,  480. 
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It  the  accused  obtains  an  acceptable  jary  withont  ezhansting  hia 
peremptory  challenges,  tbe  Sopreme  Conrt  will  not  direct  s  nev 
trial,  becanse  the  bill  assigned  error  in  the  OTermling  o(  tbe 
cballenges  for  caase  made  by  the  accneed.     Ibid. 

Slate  v».  LeDuff,  54B. 

In  the  absence  of  some  charge  of  frand  or  wrong  committed  in  t)i» 
drawing  or  the  sommoning  of  the  general  ventre  of  jarors,  «hicli 
would  work  great  and  irreparable  injury,  a  motion  to  qoash  ud 
set  aside  the  venire  can  not  prevail.  CitiDg  Act  44  of  18TT, 
Sec.  10. 

Slate  ex  rel.  Sainlet,  5*1. 

In  an  indictment  for  rape  tbe  averment  tbat  tbe  act  was  committed 
against  the  will  and  consent  of  the  female  is  equivalent  to  the 
averment  "withont  her  consent."  Hence,  nndersnch  indictmeot, 
testimony  Is  admissible  that  she  was  under  t  lo  consenting  age, 
tbe  testimony  supporting  tbe  averment  "  witbont  her  consent.'' 
Wh.  G.  L.,  Seca.  556,  &&S,  659;  1  Bishop,  112t,  1122;  2  Blsfaop. 
61. 

State  va.  Jaekaon,  MT- 

The  defendant  was  convicted  of  larceny.     He  alleges  as  errors: 
Tbat  the  general  venire  for  tbe  term  bad  been  illegally  drawn.    Tbia 
ground  is  not  tenable,  for,  thongb  under  indictment,  he  did  not 
move  to  annul  and  set  aside  the  venire  on  thi  fint  day  of  tbe 

Tbat  one  of  tbe  Jurors  was  a  non-resident.  This  ground  is  not  sos- 
tained  by  tbe  fact«  certified  to  this  court;  moreover,  applicatioii 
tor  a  new  trial  for  this  cause  should  show  not  only  tbat  defend- 
ant was  not,  but  tbat  counsel  also  was  not  aware  of  any  lixt 
affecting  competency  of  tbe  juror,  if  he  was  incompetent. 

Tbat  one  of  the  defendant's  witneBsee,  charged  with  perjury,  wU 
arrested  in  tbe  presence  of  tbe  jury  that  tried  blm.  It  ia  not 
shown  that  tbe  arrest  was  made  in  tbe  presence  of  the  juT' 
State  vs.  Ford,  87  An.  456. 

State  va.  Labauve,  MS. 

Appeals  from  sentences  and  judgments  fntbeOrlmlDal  District  Cout 
ot  tbe  parish  o(  Orleans  most  be  taken  in  conformity  witb  tbe 
statute  regulating  appeals  in  criminal  cases. 
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Jadgments  torleitlag  bonds  by  aald  coarb  ars  controlled  by  the  sams 

Btatnte.     State  vs.  Barns,  SB  An.  863. 
The  iadgment  of  forfeiture  was  rendered  January  17, 189S ;  the  appeal 

was  taken  January  15,  1891.     The  appeal  is  dismissed. 

State  vs.  Alexander,  551. 

Whenever  a  plea  ot  autrefois  acquit  la  demurrable  it  is  triable  by  the 
judge  and  not  referable  to  the  }ary. 

The  allowance  of  a  eeverance  of  trial  is  matter  within  the  discretion 
of  the  judge,  except  evidence  discloses  that  different  defend- 
ants have  antagonistic  defences. 

An  indictment  may  be  fatally  defective  quoad  a  charge  of  murder  and 
perfectly  good  quoad  a  charge  of  manalanghter. 

State  VB.  Lee  el  alt. ,  623. 

The  rule  is  well  established  iu  criminal  cases,  in  matters  of  applica- 
tions for  new  trials,  that  the  aCQdavit  alone  ol  the  applicant  is 
not  snfflcient.    It  must  be  anpported  by  the  affldavita  of'others, 
and,  when  possible,  by  tboae  ot  the  newly -discovered  witneases. 
StaU  VB.  Oliver,  654. 

ir  is  error  for  the  trial  jndge,  in  a  trial  for  marder,  to  refaae  to  charge 
the  jury  that  they  can,  it  .the  evidence  JoatiAss  it,  return  a  ver- 
dict of  guilty  of  manslaufcbter. 
He  should  do  so  in  all  coses  where  parties  are  Indicted  for  murder. 
40  An.  726;  41  An.  411. 

Stale  va.  Clark,  704. 
Stale  ve.  Jones,  1305. 

The  mere  tact  of  going  to  the  place  where  the  accneed  lived  and 
seeking  an  explanation  from  him  does  not  in  itself  constitute 
such  an  act  of  hostility  as  would  juetity  the  taking  ot  human  life. 
In  order  to  constitute  the  overt  act  or  boatUe  demonstration  that 
wonid  justify  the  taking  of  human  life  there  mnst  be  some 
demonstration  made  by  deceased  against  accused  as  to  impress 
upon  the  latter  that  he  was  in  imminent  danger  ot  bis  life,  or 
some  great  bodily  harm. 

Stafe  vs.  Willianu,  709. 
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In  lome  instances  ths  extent  ol  the  overt  Kct  which  would  indnce 
the  accused  to  act  in  bis  self-defence  is  measured  b;  tlie 
character  of  the  deceased  for  a  violent,  quarrelsome,  dauKeroiu 
and  tnrbnlent  disposition,  notorions  In  the  commnnitf  or  known 
to  the  accused. 

Id. 

Whether  neither  the|  crime  charged  nor  its  punishment  is  dependent 
□pon  values — values  need  not  be  declared  in  the  indictment. 

Mere  matters  of  evidence  not  necessary  tor  the  validity  of  an  in- 
dictment are  not  to  be  alleged  in  it  in  order  to  introduce  under 
the  indictment  evidence  pertinent  and  relevant  to  the  charge. 

If  before  the  trial  commences  it  is  discovered  that  one  of  the  jory 
is  incompetent,  by  reason  ot  relationship  to  the  accused,  h« 
may  be  legally  set  aside  and  the  panel  completed  in  tbe  ordinuy 

State  va.  BUI,  736. 

On  the  completion  and  empaneling  of  a  jury,  the  jeopardy  begins; 
but  it  begins  only  when  tbe  panel  is  fnll;  nntil  full,  the  jeopudy 
is  not  perfect. 

Without  a  complete  jury  the  defendant  can  not  be  condacted  to  the 
period  ot  bis  jeopardy ;  bnt  after  the  jury,  being  fall  and  complete, 
is  sworn,  and  added  to  the  other  branch  of  the  court,  and  all  tbe 
preliminary  things  of  record  are  ready  for  tbe  trial,  the  defend- 
ant has  reached  the  period  of  jeopardy  from  the  repetition  of 
which  the  constitutional  provision  protects  him. 

iSofe  vt.  AobitMoa,  769. 

Two  Of  the  jurors  drawn  for  tbe  term  deposed  on  their  voir  dirt  tbat 
they  would  not  convict  on  circumstantial  evidence. 

They  were  properly  ordered  to  stand  aside. 

The  trial  judge  committed  no  error  in  ezcloding  jurors  from  the 
panel  who  are  unwilling  to  convict  on  legal  evidence. 

The  trial  judge  ruled  that  the  evidence  did  not  prove  that  the 
deceased  made  a  hostile  demonstration  against  the  accused. 

The  required  foundation  not  having  been  laid,  proof  of  com- 
municated threats  by  the  deceased  against  the  accased  was  not 
admissible  to  rebut  malice  and  reduce  the  grade  of  the  offeocs. 
jSfate  vs.  Barker,  798. 
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Section  1010  of  the  Revised  Btatates  makes  it  the  daty  of  a  Jneticeof 
tbe  peace  to  order  arrests  for  alleged  crime  upoD  the  oath  of  one 
or  more  "credible"  witnesses.  It  is  not  the  statement  or  even 
the  affidavit  of  every  person  upon  which  he  Is  called  to  act  or 
which  furnishes  the  "knowledge  conveyed  to  a  public  officer" 
which  opens  the  running  of  prescription  against  a  prosecation 
for  crime. 

The  law  contemplates  that  an  officer  shall  bring  a  soand  legal  dis- 
cretion to  bear  in  ascertaining  whether  a  charge,  if  made,  sbonld 
be  seriously  considered,  and  where,  under  the  special  facts  of  a 
particular  case,  an  officer  was  warranted  in  not  taking  action 
npon  what  is  afterward  set  np  in  a  plea  of  prescription  as  his 
knowledge  of  the  commission  of  a  crime  by  a  particular  person 
the  plea  is  property  overruled. 

State  vg.  Touchet,  827. 

It  is  a  rule  sahject  to  special  exceptions  that  when  a  person  is  on 
trial  tor  one  offence  evidence  ot  another  and  extraneoas  crime 
is  inadmissible.  Such  evidence  is  dangerous  and  calculated  to 
lead  to  conviction  upon  a  particular  charge  made  by  proof  of 
other  acts  in  no  way  connected  with  it,  and  to  nniting  evidence 
of  several  offences  in  order  to  produce  conviction  for  a  single 
one. 

To  make  one  criminal  act  evidence  of  another,  a  connection  between' 
the  two  mnsb  bave  existed  linking  them  together.  If  the  court 
does  not  clearly  perceive  the  connection  between  the  two  of- 
fences (as  to  the  commission  of  both  of  which  evidence  is  ten- 
dered) it  shonld  fnve  in  the  special  case  the  benefit  of  the  donbt. 
to  the  prisoner. 

State  vs.  Batee  &  Ramp,  849. 

Tbe  right  of  the  trial  judge  to  discharge  a  juror  in  case  of  evident 
moral  and  physical  necessity  before  the  panel  is  completed,  or 
before  evidence  is  introdnced  on  the  trial,  is  now  a  part  of  the 
fixed  inrispmdence  of  this  State. 

Possession  of  property  and  an  apparent  ownership  are  sufficient  to- 
support  the  charges  in  an  indictment  for  robbery  and  larceny. 
It  is  therefore  immaterial  whether  tbe  party  from  whom  tho 
goods  were  taken  had  placed  them  on  the  assessment  roll. 
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The  fact  tbat  the  proaecntor  had  made  oath  to  the  aaaeasment  roll 
and  left  off  the  same,  the  money  alleged  to  hare  been  stolen,  U 
not  admlaaible  in  evidence  to  impeach  hia  teetimony  tor  troth 
and  veracity. 

It  ifi  InadmisBibte,  in  order  to  attack  veracity,  to  prove  the  bad  cbu- 
acter  of  a  female  witness  for  cbaetity,  or  to  show  that  she  is  a 
proetitnte. 

Testimony  that  the  accused  broke  jail  Is  admissible  testimony. 

A  aide  remark  made  by  the  assistant  proaecntor  totto  voce  to  the 
aaaociate  counsel  that  he  will  make  no  further  objections  to  what 
the  witneBB  aays  Ib  not  a  comment  on  the  testimony  of  the  wit- 
ness, and  is  not  of  that  character  to  affect  the  rights  of  the  de  - 
fendant.  When  no  ruling  of  the  coart  ia  asked,  it  is  not  apparent 
to  which  a  bill  in  ancb  a  cose  applies. 

Matters  In  the  eonrse  of  the  trial  which  sboald  be  at  once  excepted 
to  and  bill  reserved  can  not  be  nrged  in  motions  for  a  new  trial. 
jSfafe  vs.  Hobgood  et  aL,  855. 

A  jnror  having  been  examined  on  his  voir  dire,  waa  accepted  by  titt 

State  and  by  the  defendant. 
Tbe  jnror,  not  yet  awom,  Informed  the  conrt  of  his  disqnalifi cation, 

in  regard  to  which  be  bad  not  been  questioned. 
He  waa  re-examined  only  aa  to  the  dlsquallfl cation  diacloBe4.     ll 

was  proved  and  the  juror  waa  ordered  to  stand  aside. 
It  does  not  appear  tbat  the  trial  conrt  exceeded  tbe  boonds  of  the  dis- 
cretion with  which  it  is  invested,  in  having  ordered  this  juror  to 
stand  aside;  moreover,  it  is  not  shown  that  the  defendant  ex- 
hausted her  peremptory  challenges.     There  was,  the  etore,  no 
prejudicial  error  committed  subject  to  review. 
A  juror  having  testified  oa  his  voir  dire  that  he  had  reached  a  con- 
cloeion  as  to  the  gnilt  or  Innocence  of  the  accnaed,  nnalterable 
by  any  testimony,  was  excluded  from  tbe  jury. 
He  had  been  examined  by  tbe  District  Attorney. 
Counsel  for  defendant  asked  to  qneatian  tbe  Juror,  which  wis  re- 
It  la  not  shown  that  tbe  juror  had  not  been  sufficiently  examined  to 
establish  bia  prejudgment,  nor  that  in  coneeqaence  defendant's 
peremptory  challengea  were  exbaoated. 
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To  establish  tbe  bawdjr  character  of  the  bonse  and  its  bod  repots- 
tlon,  the  evidence  of  tbe  persoas  frequenting  it  was  admisrible. 

The  bawdy  character  of  tbe  house  maybesiown  by  itsfceneralrepn- 
tation  (and  the  bad  repatation  of  tbe  persons  frequenting  tbe 
house),  with  other  evidence  leading  to  that  conclnslon. 

The  trial  ]ndge,  in  his  statement  in  the  bill,  says,  "  that  be  had  1d- 
stmcted  the  jnry  on  the  subjects  In  regard  to  which  special  in- 
stmctlon  was  asked  by  tbe  defendant."  There  is  no  record  of 
tbe  instmctlon  given. 

The  charge  Is  presamed  to  have  been  correct,  in  the  absence  of  any 
exception  or  of  a  reqnest  to  Instruct  tbe  ]ary  in  writing. 

Moreover,  common  reputation  as  to  the  character  of  tbe  defendant, 
and  of  the  boaee  which  she  kept,  was  admissible.  It  was  left  to 
the  jnry  to  determine  as  to  the  weight  of  this  and  other  evi- 
dence. 

StaU  VI.  West  et  ol.,  1009-10. 

If  the  motion  to  quash  an  indictment  for  alleged  defects  in  drawing 
the  jury  may,  in  certain  cases,  be  made  after  the  first  day  of  tbe 
term,  such  motion  will  be  deemed  tpo  late  made  several  days 
after  tbe  Indictmeut  is  found  and  ten  days  after  tbe  begiunlng  of 
the  term,  especially  when  the  accused  is  in  custody  awaiting  In- 
dictment when  tbe  term  begins,  and  all  the  facts  on  which  the 
motion  is  based  are  then  known  to  his  counsel.  Act  No.  44  of 
1877,  Sees.  10,  11;  6  An.  842;  31  An.  94,  369;  87  An.  216. 

jStaCetw.  I^twich,  1194. 

The  statement  of  the  judge  in  the  bill  of  exceptions,  that  he  ordered 
of  his  own  motion  the  plea  of  not  guilty  to  be  entered  for  tbe 
accused,  will  be  deemed  conclusive  in  this  court,  and  tbe  verdict 
will  not  be  set  aside  and  a  new  trial  ordered  becanse  the  judge 
ordered  tbe  minutes  corrected  so  as  to  show  the  entering  of  the 
plea  and  refused  to  hear  testimony  contradicting  his  statement 
of  the  performance  of  an  official  act  and  the  corrected  minutes. 
32  An.  1227;  34  An.  881;  89  An.  1105. 

Id. 

Nor  will  the  verdict  be  set  aside  and  a  new  trial  ordered  because  the 
lower  court  overruled  questions  to  the  jurors  on  their  voir  dire 
whether  or  not  they  would  follow  tbe  instructions  of  the  court 
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in  the  contingency  of  dronniBtuitlKl  testimony,  the  qneatioB 
aoppoaed  might  be  preeented,  it  appearing  by  the  bill  the  comt 
gave  the  ]nty  an  accurate  charge  as  to  nature  and  degne 
of  circomstantlal  testimony  teqntred  to  convict. 

Id. 

After  trial  and  verdict  In  a  criminal  case — i.  e. ,  a  mnrder,  there  most 
be  conditions  higbly  exceptional  to  anthorise  the  appointment 
of  experts  to  examioe  and  report  whether  stains  on  the  dress  of 
the  deceased  produced  before  or  referred  to  in  the  testimony 
given  to  the  jury  were  blood  stains,  the  report  to  be  used  on  the 
new  trial  sought  to  be  obtained.  No  such  conditions  exist 
in  this  case,  nor  will  the  new  trial  be  granted  on  the  sronnd  of 
newly  discovered  testimony  which,  it  attainable,  with  due  dili- 
gence could  have  been  obtained  on  the  trial- 
Id. 

The  verdict  embraced  the  two  counts  of  tbe  information,  and 
altbongb  the  first  count  was  vicious  tbe  verdict  is  not  distnrhed 
aa  to  the  count  that  is  good. 

The  effect  is  the  same  as  if  the  vicious  count  bad  been  quashed  as 
defective.     Tbe  accused  was  sentenced  under  the  good  count. 

The  defendant  was  charged  in  tbe  second  and  good  count  with  shoot- 
ing with  intent  to  murder,  under  circumstances  other  than  those 
mentioned  in  Sec.  790  of  the  Revised  Statutes. 

The  "robbery"  charged  in  the  first  count  was  anrplnaage  m  so  far  as 
related  to  the  second  and  good  count. 

The  accused  was  not  prosecuted  under  Sec.  790  of  the  Revised 
Statutes. 

Tbe  information  was  framed  under  Sec.  791  of  the  Revised  Statutes, 
and  complies  with  the  requirements  of  that  section. 

Stale  OS.  Louis,  1247. 

^be  error  assigned  in  the  indictment  onder  Sec.  790  of  the  Revised 
Statutes  for  stabbing  with  intent  to  mnrder  while  lying  in  wait, 
or  in  the  perpetration  or  attempt  to  perpetrate  a  robbery^  etc., 
that  the  essentials  of  the  robbery  are  not  set  ont,  will  not  be 
euatalned  when  rejecting  as  snrplns^e  all  worda  relating  to  rob- 
bery, and  tbe  perpetration  or  attempt  to  perpetrate  that  crime. 
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there  !■  the  complete  oflence  charged  of  lying  in  welt  and  stab- 
bioK  with  Intent  to  commit  murder.  R.  S.,  Sec.  700;  21  An.  748; 
State  TB.  Hnmphries,  86  An.  066. 

State  M.  Tyler,  1209. 

The  enrnmoDing  ot  the  witnesaee  who  tealiQed  on  the  preliminary 
examination  of  the  accnaed  and  the  returns  of  the  sheriff  not 
found,  anleae  it  la  made  to  appear  the  wltneBaea  are  in  fact  within 
reach  of  the  proceaa  of  the  court,  is  sntQcient  to  authorize  the 
Introdnction  of  tfaelr  testimony  on  the  examination.     R.  S.  1010. 

Id. 

^e  venire  of    Jarors  will  not  be  set  aside    and  the  indlctment- 
qnaabed  merely  because  one  of  the  commiBsioners  wrote  the 
names  of  the  jnrors  on  a  pordon  ot  the  baliota  Id  the  ]ary  box, 
or  becanae  there  is  a  number  on  the  ballots  manifestly  intended 
.  to  designate  the  ward  of  the  residence  of  the  jnror,  it  appearing 
the  names  were  so  written  by  one  ot  the  commissioners  in  the 
.   ,.  presence  of  his  co-commissioners  and  clerk;  and  although  the 
clerk  la  required  by  the  act  to  write  the  names,  and  although 
,       the  act  requirsa  the  ballot  should  ezpresa  the  residence  as  well 
aa  the  names  ot  the  jnrora;  the  irregularities  indicated  being 
'  witbin  the  provisions  of  the  act  maintaining  the  venire  and  In- 
dictment,   UHleaa  It  la  shown  the   irregularities  caused  great 
,     .  wrong  to  the  accosed.     Act  No.  44  of  1877 

8taU  PS.  WhiU,  1278. 

No  foundation  for  the  introduction  of  the  testimony  on  the  prelimi- 
nary examination  of  the  accused  is  required,  other  than  that 
afforded  by  the  certiBcate  of  the  committiofc  magistrate,  save 
when  it  is  claimed  the  witnesses  are  within  reach  ot  proceaa  and 
should  be  prodi^ced,  then  diligence  to  obtain  their  presence  la 
an  iaane.     B.  S.  Sec.  1010. 

Id.,  1274. 

It  is  presamable  that  ballots  in  the  jury  box  bear  names  of  jurors 
written  by  clerks  of  the  District  Court  Who  have  passed  ont  ot 
office,  and  the  teatlmony  ot  the  incumlient  clerk,  on  the  motion 
to  quash  the  venire,  that  he  did  not  recognize  the  handwriting 
on  three  of  the  ballots  drawn  from  tbe  box,  doea  not  authorize 
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the  coDclnsioa  that  others  tb&u  the  clerk  wrote  the  nameaon  tbo 
ballots  80  drsWD,  bet  the  Interence  ie  the  names  vere  written 
by  the  predecesBors,  or  some  of  them,  of  the  iacambent  clerk, 
and  of  whose  handwiitfDg  he  had  no  knowledge.  Acta  1ST7, 
No.  «. 

Id.,  1274. 

The  defendant  was  indicted  for  forgery. 

Be    signed    the  names  of  a  snmber  ot    drawers  to    a  note,  and 

signed  an  addendum  to  the  note  that  he  was  their  antborUed 

agent. 

la  a  prosecution  for  forgery  the  defendant  can  not  be  convicted  of 

having  falsely  assamed  to  act  as  agent. 
The  instrument  appears  on  its  face  to  have  been  executed  by  an  mi- 

thorlzed  agent,  tbe  defendant;  an  apparent  agent  is  not  gnll^ 

of  forgery  though  he  had  no  authority  in  fact. 

State  va.  Taylor,  1332. 

Proof  ot  former  consistent  statements  Is  inadmissible  to  sustain  a 
witness  who  has  been  Impeached  by  proof  of  former  inconsistent 
aCatements,  except  his  testimony  is  chained  to  have  been  given 
under  the  Influence  of  some  improper  or  interested  motive,  or 
to  be  a  recent  fabrication,  i.  «.,  where  tbe  coonsel  on  the  other 
side  impute  to  the  witness  a  design  to  misrepresent  from  some 
motive  of  interest  or  relationship,  in  which  case,  in  order  to 
repel  sach  im potation,  ft  is  proper  to  show  that  the  witness  made 
a  similar  statement  at  a  time  when  the  supposed  motive  did  net 
exist,  and  the  effect  of  sach  statement  coQld  not  be  foresaan. 
Rapalje  Grim.  Procedure. 

The  question  Involved  did  not  fall  within  the  exception,  and  there 
was  no  ground  upon  which  to  admit  the  testimony. 

The  harmless  utterances  of  a  thoughtless  deputy  sheriff,  in  charge  of 
a  jury,  are  not  sufficient  caose  to  annul  tbe  verdict. 

State  vt.  Cadp,  1346. 

Tbe  discovery,  tbronKb  &  confession,  of  facts  legally  admissible  in 
evidence  tending  to  show  a  defendant  guilty  of  the  diarge 
against  him,  would  not  render  admissible  the  confession  Itself  if 
it  was  not  voluntary  and  free  from  compulsion  or  inducement. 
Stale  v.  Jona,  1395- 
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The  principle  attempted  to  be  aDnonnced  by  a  party  indicted  for 
morder  in  a  requested  special  cbai^e  to  the  Inry  that  "  even  if 
the  killing  be  proved,  and  that  the  prieoner  at  the  bar  ^id  it, 
that  does  not  permit  the  law  or  the  jnry  to  presnme  malice"  ia 
stated  entirely  too  broadly  and,  as  stated,  wa«  correctly  refused. 

After  a  general  charge  to  the  jary,  fn  which  the  court  had  fnlly  in- 
stmcted  it  aa  to  what  conetitnted  the  crime  of  mnrder,  Including 
a  fnll  definition  of  express  and  implied  malice,  and  the 
manner  of  proving  it,  and  that  it  was  inctimbent  oa  the  State  to 
prove  all  the  necessary  elements  going  to  constitute  the  crime 
of  mnrder,  as  defined  beyond  a  reasonable  doubt,  a  special 
charge  was  given  to  the  effect  that  "  from  the  mere  proof  of  the 
killing  by  the  accnsed,  malice  is  not  to  be  presumed  as  a  matter 
of  law  or  by  the  jury,  but  where  the  facte  and  circumstances  of 
the  killing  are  placed  in  evidence  before  the  jury,  and  there  was 
no  accompanying  palliating  or  extennating  circumstances,  the 
jnry  may  infer  malice."  Held:  That  through  the  general  and 
special  charge  the  jury  was  fully  and  properly  advised  as  to  the 
law,  and  as  to  its  daty  in  the  case. 

State  cs.  Wright,  1403. 

The  word  feloniously  following  the  word  wilfully  in  an  indictment 
under  Sec.  792,  Revised  Statutes,  is  surplusage  and  meaningless. 
The  judge,  therefore,  is  not  required  to  charge  the  jury  as  to  its 
meaning. 

Where  evidence  aa  to  the  uvert  act  is  contradictory,  and  the  pre- 
ponderance of  evidence  is  against  it,  the  trial  judge  is  neces* 
sarily  clothed  with  authority  to  decide  whether  it  has  been 
proved  in  order  to  lay  the  foundation  tor  the  introduction  of 
evidence  as  to  character. 

State  vg.  Beck,  1419. 
State  v».  Green,  1622. 

The  charge  ot  the  judge  correctly  defined  forgery,  and  instructed 
the  jury  that  to  find  the  accused  guilty  they  ought  to  infer  an 
intent  to  defraud  the  person  whose  signature  was  forged. 
The  receipt  alleged  to  have  been  forged  was  in  due  form,  and,  if 

genuine,  would  have  been  proof  in  court  of  payment. 
It  was  the  subject  of  forgery. 

State  va.  Gus.  Smith,  1433. 
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Tbe  aifcnatare  of  the  accDHd  to  the  bond  to  obtain  his  releaM  ia  not 
a  waiver  of  notice  of  tbe  motion  filed  for  a  change  of  venoe,  nor 
can  it  have  the  effect  of  a  consent  to  the  granting  of  the  motioa 
without  evidence  u:d  contradictory  hearing. 

It  ia  not  a  caae  ot  Insufficiency  of  notice  of  the  motion  for  a  new 
trial  and  insafficiency  of  evidence  on  the  trial  of  the  motioii, 
bat  ot  ab«olato  want  of  either,  and  of  the  absence  of  contradic- 
tory bearing  and  all  note  of  evidence. 

State  ra.  Dubuelet,  14i(7. 

Tbe  verdict  of  a  ]ary  in  a  criminal  case  will  not  be  set  aside  and  a 
new  trial  ordered  bscaase  tbe  defendant  waived  the  jury  and 
claimed  a  trial  by  the  court,  which  was  denied  by  the  tnal 
]ndge ;  it  appearing  by  tbe  bills  of  exception  the  jndge  approved 
the  verdict.  In  snch  case  to  direct  a  new  trial  would  be 
Idle. 

Nor  will  snch  verdict  be  set  aside  because  the  Indictment  charging 
sssanlt  with  intent  to  murder,  notwithstanding  the  objection  ot 
tbe  Bccnsed  reserved  by  bis  bill  of  exceptions  tbe  qaestlon  is 
allowed  to  be  pat  and  answered,  that  the  patty  asaanlKid  was 
the  town  marshal,  charged  with  preserving  the  peace,  the  tes- 
timony having  no  tendency  to  prejudice  the  accused,  and  besides 
admissible  to  show  that  the  party  assaulted  was  in  the  peace  of 
the  State.     24  An.  29. 

The  charge  to  tbe  jury  that  a  peace  oEQcer  may,  without  warrant, 
arrest  tor  breaches  of  the  peace  committed  In  his  presence,  is 
correct.  1  Archibald's  Criminal  PracCice  and  Pleadings,  Chap. 
2,  Sec.  1. 

The  court  reaffirms  It  has  no  power  to  review  tberulings  of  tbe  lower 
conrt  on  appticationa  for  new  trial  in  criminal  cases,  except  as 
to  questions  of  law  arising  on  bills  ot  exception  exhibiting  tbe 
facts  on  which  the  legal  question  ia  to  be  determined.  32  An. 
854. 

State  vg.  Guy,  1441. 

That  an  indictment  tor  the  crime  of  embezzlement  of  a  clerk  or  de- 
positary, under  Sec.  905  ot  the  Revised  Statutes,  is  not  defective 
or  insufficient  because  not  stating  that  a  demand  bad  been  made 
for  the  return  of  the  money  or  property  embezzled. 
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The  qaestioD  of  such  demand  having  heen  made  Ib  one  that  apper- 
tains rather  to  the  quantum  of  evidence  anfflcient  to  convict,  and' 
not  to  the  Bofflciencjr  of  the  allegations  of  the  indictment. 

State  vs.  Floumoy,  1518. 

If  a  party  kills  another  from  fear  of  death  or  great  bodily  harm  he 
most  be  tree  from  fanit  in  brioglDg  oa  the  difQcnlty  in  order  to 
Jaatify  the  homicide.  la  cases  of  mutual  combat  both  parties 
are  the  aggressors,  and  If  one  la  killed  it  will  be  manslanghter  at 
least,  nnlesB  the  snrvivor  can  prove  that  before  the  morta^ 
stroke  was  given  be  had  refused  any  farther  combat  and  re- 
treated aa  far  aa  be  could  with  safety,  and  that  he  killed  bis  ad- 
versary from  neceaaity  to  avoid  bis  own  destraction  or  greater 
bodily  barm  to  him. 

Where  the  trial  judge  states  in  bis  charge  to  the  jury  principles  of 
law  applicable  to  the  tacts  In  the  case,  he  is  not  required  to  give 
an  additional  charge  wblcb  more  specifically  directs  the  atten- 
tion of  the  Jnry  to  the  application  of  the  law  to  particular  facts. 
Slate  vs.  Speart,  1524. 

DAMAGES. 

When  the  clear  right  of  a  person  is  invaded,  be  must  be  entitled  to 
an  action  against  the  party  who  inflicted  the  injury. 

Assanltli^  a  person  and  denouncing  him  in  the  presence  of  by- 
standers in  a  court  building.  In  the  presence  of  ofQcers  of 
the  court  as  a  thief,  and  as  having  robbed  the  party  denouncing 
him,  and  his  threats  to  cowhide  the  person,  are  indignities  and 
Insnlts  actionable  in  themselves,  without  reference  to  character 
or  reputation. 

Even  if  a  person  baa  a  bad  character  be  haa  a  right  to  be  let  alone, 
and  to  Immanity  from  peraonal  attacks. 

Even  if  he  baa  no  reputation,  he  should  not  be  denounced  as  a  thief 
if  he  is  not  a  thief. 

Caspar  ve.  Progdame,  36. 

A  servant,  an  "  all-around  workman,"  subject  to  the  orders  and  di- 
rections ot  the  master,  whenever  he  is  called  npon  to  work  in 
pnreaance  of  conditions  created  by  the  master,  has  the  right  to 
aaeame  enperior  knowledge,  judgment  and  skill  In  the  master, 
nnder  whose  orders  he  Is  immediately  acting,  and  to  believe  that 
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he  win  be  protected  from  daDger;  the  matter  crested  the  dan- 
ger which  the  deceased  was  Instrncted  and  ordered  to  coDlront. 
He  is  therefore  liable  in  damages  for  the  negligence  in  pnttiog 
in  operation  a  cause  which  led  to  the  death. 

Helm,  Tutrix,  v».  O'Bourke,  185,  186. 

With  all  dne  allowance  for  mitigating  circom stances,  damages  wiU  b« 
awarded  (or  injury  to  cbaract«r  by  slander,  aggravated  by  repe- 
tition. Civil  Code,  Arts.  1928  (par.  3),  2315;  Miller  vs.  Holsteio, 
16  La.  889;  Savole  ve.  Scanlan,  43  An.  967;  Feray  vs.  Foote,  13 
An.  894. 

Tocharge an  innocent  man  witbbarning  another's  property  is  action- 
able. The  law  implies  malice,  and  witbont  proof  of  special 
injury  damegee  will  be  given  the  injured  party.     Id. 

Taylor  v».  EtlingUm,  STL 

On  the  dissolution  of  a  provisional  seiiure  for  informality  the 
plaintiff  owes  actual  damages  caused  by  the  wrongful  issuance 
of  the  vrit. 

Hoilinggworth  vs.  Atkint  Bros.,  515. 

In  a  suit  (or  damages  against  a  railroad  conpany  (or  opening  one 
and  closing  two  calverts  in  the  road-bed,  extending  through 
plaintiff's  land,  by  which  it  is  claimed  by  plaintiff,  the  rain  and 
seepage  water  were  made  to  stand  in  his  field,  and  drainage 
prevented,  causing  the  loss  of  crop;  the  court  will  inquire  into 
the  situation  of  the  land  and  Its  means  of  drainage,  and  the 
company  will  not  be  held  responsible,  i(  from  the  tesUmony  it 
appears  that  plaintitT's  alleged  losses  were  due  to  depresuons  in 
the  land,  and  obstructed  drainage,  not  at  all  connected  with  the 
closing  or  opening  of  the  culverts. 

Pell  v».  ttailroad  Co.,  5«. 

The  possessor  of  lands  or  tenements  is  not  at  liberty  to  plantin  them 
dangerous  instruments,  which  may  seriously  injure  trespassers, 
bub  he  is  under  no  duty  to  keep  his  premises  in  a  safe  condition 
for  other  persons  than  those  whom  he  luvitee — and,  conse- 
quently, he  is  not  liable  to  trespassers  for  injuries  they  may  re- 
ceive from  defects  not  amounting  to  traps  in  such  premises. 

If  a  person  allows  a  dangerous  place  to  exist  on  premises  occupied 
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by  him,  he  will  be  responsible  for  Injnry  cansed  thereby  to  ad; 
other  person  entering  the  premiaeB  by  Invitation  or  procorement, 
express  or  Implied.  The  qnestion  of  importance,  then,  is 
whether  the  place  was  daDgnroas  per  se;  and  was  its  sitnation 
SQcb  as  to  operate  an  invitation  to  trespassers? 

Fredericks  vs.  Bailrood  (htnpany,  1180. 

Where  persons  mutnally  engage  in  bandying  opprobrions  epithets  an 
action  of  slander  is  not  to  be  enconraged  for  words  thus  uttered. 

The  interchange  of  opprobrions  epithets  and  matnal  vituperatiion 
and  abuse  will  justify  a  jndge  in  approving  a  verdict  tor  the  de- 
fendant, although  the  slanderons  words  were  proved,  and  a  ver- 
dict rendered  in  such  a  case  will  not  be  disturbed  by  the  Supreme 
Court. 

Goldberg  vg.  Dobberton,  1803. 

The  apothecary  is  not  liable  in  damages  to  the  physician  merely  and 
only  because  the  filling  of  his  prescriptions  is,  on  one  or  two 
occasions,  declined  by  the  apothecary  for  reasons  not  at  all  im- 
pugning the  physician's  capacity. 

Bnt  the  apothecary  does  incur  sach  liability  it,  without  the  Biighteet 
cause,  he  indulges  in  public  ezpressions  tending  to  create  the 
impression  of  the  physician's  incompetency,  as,  for  instance, 
declaring  his  diploma  "  is  not  worth  a  straw." 

nirleton  vs.  Lagarde,  1868. 

The  court  again  discards  the  distinction  ot  the  common  law  as  to 
slanderous  words  actionable  per  «e  and  words  slanderous  in  their 
character,  but  requiring  proof  ot  damage.  Civil  Code,  Arts. 
3315,  2816;   16  La.  889;  12  La.  894;  S  An.  207;  14  La.  298. 

Id.  1369. 

See  Negligence. 

DIVORCE. 

The  conditions  on  which  tbe  wife  can  be  awarded  alimony  are  (1) 
that  she  shall  have  instituted  suit  for  a  jadicial  separation,  or 
one  a  mffnaa  et  thoro;  (2)  that  she  shall  have  left  or  declared 
her  intention  to  leave  her  husband's  domicile;  and  (8)  that  the 
Jndge  shall  have  assigned  her  a  home  wherein  she  shall  reside 
dnring  the  pendency  of  the  suit. 
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The  basband  can  not  be  compelled  to  pa^  alimony  nalesa  the  wife 

proves  that  she  baa  coDStantly  resided  in  the  bome  assigned  her 

by  the  Jadge. 

auberviUe  vs.  Adamt,  119. 

DONATIONS. 

A  donation  infer  vivot  of  real  property,  null  for  want  of  form 
prescribed  by  law,  can  not  be  confirmed  by  tbe  donor  years 
after  the  death  of  the  donee,  and  after  the  slave  donated  had 
been  emancipated.     6  R.  831. 

Cawthon  vs.  KinOtell  et  al.,  760. 

Donations  between  the  sponses  are  revocable  by  mntnal  consent,  and 
when  revoked  the  property  retams  to  tbe  estate  of  the  donor 
(reed  from  any  claim  of  his  heirs  for  their  legitime,  which  might 
have  attached  to  the  property  if  tbe  donation  bad  not  been  re- 
voked. Civil  Code,  Arts.  1498,  1559;  Scndder  vs.  Howe,  44  An. 
1103. 

Abes  and  Wife  vs.  Doris,  818 

No  one  is  presumed  to  have  intended  to  make  a  donation. 

In  case  a  person  makes  a  deposit  in  bank  tor  the  acconnl  of  another, 
pnrsuant  to  a  previous  agreement,  that,  on  a  certain  condition, 
tbe  latter  is  to  employ  it  for  a  designated  purpose,  and  the  former 
afterward  calls  for  tbe  restitntion  ot  said  sum,  before  the  fnl- 
fllment  of  said  condition,  he  Is  entitled  to  have  each  custodian 
of  the  fund  thns  deposited  respond  to  his  call. 

In  case  the  claim  of  the  respondent  to  anch  demand  be,  that  an  ab- 
solute donation  ot  said  sum  of  money  was  intended,  be  carries 
the  burden  of  proving  such  donation  by  a  fair  preponderance  of 
proof. 

Cooney  vi.  B»tcr  A  Bank,  883. 

Where  tbe  terms  of  the  asserted  donations  inler  vivos  leave  it  doubt- 
ful whether  the  usufruct  of  the  property  was  conveyed  to  tbe 
donee  or  reserved  to  the  donor,  tbe  court  may  seek  the  inter- 
pretation in  the  actsof  the  parties — i.  e.,  denoting  their  appreci- 
ation of  the  asserted  donations.     Civil  Code,  Art.  1936. 

Fontenot  vs.  Manuel,  1378. 


DONATIOS&— CbnKnued. 

The  coart  afflrmi  oar  jarispradeoce,  that  the  reserration  in  the  do- 
nation inter  vivoa  of  the  nsafroct  of  the  property  to  the  donor 
annniB  the  donation.  Civil  Code,  Arts.  14B8,  1588;  4  An.  86;  5 
An.  5S8;  12  An.  720. 

Id.,  1374. 

See  MarriBRe. 

ELECTIONS. 

Act  No.  106  of  1892,  entitled  "  An  act  to  provide  for  contesting  elec- 
tions held  under  Arts.  209,  242  and  260  of  the  Constltation  ot 
1879,  and  the  laws  to  carry  the  same  into  effect,"  is  not  nncon- 
stitutional  as  violative  ot  Arte.  29  and  80  of  that  Instrument. 

The  police  jnry  cf  Bienville  parish  was  properly  made  a  party  de- 
fendant in  the  contest  of  an  election  held  nnder  Act.  No.  88  of 
1892,  by  citation  upon  its  president. 

Where  the  court,  from  all  the  circnmstances  in  a  particular  case  and 
from  all  the  evidence  in  the  record,  can  reach  a  conclusion  as  to 
what  the  actual  legal  vote  cast  at  a  particular  precinct  was,  it  ia 
its  dnty  to  give  effect  to  the  vote,  notwithstanding  the  election 
officers  may  have  been  gnilty  of  misconduct  in  some  particular 
respects.  The  rejection  of  the  entire  retnms  and  the  entire  vote 
at  a  poll  for  mlscondnct  by  the  election  officials  is  not  by  way  ot 
penalty  or  ptmisbment  npon  the  comm'ssioners,  or  the  particn- 
lar  persons  or  interests  to  be  bene&ted  by  the  Illegal  action,  but 
only  because  In  the  special  case  the  troth  is  not  dedncible  from 
the  retnms  and  the  evidence.  The  political  rights  of  the  legal 
voters  mnst  be  saved  if  it  be  possible  to  do  so. 

Where  parties  contesting  an  election  place  one  of  the  commissioners 
upon  the  stand,  and  throagh  him  prove  a.  particular  illegal  act 
by  the  commissioners,  which  is  snscepttble  of  separation  from 
their  general  conduct  and  susceptible  ot  special  correction,  and 
the  same  commissiouer  affirmatively  proves  (If  his  testimony  is 
to  be  taken  as  tmstworttay)  that  the  fact  shown  was  the  only 
one  ot  which  complaint  could  be  made,  and  that  otherwise  the 
votes  cast  were  legally  cast,  and  the  retnms  made  otherwise  cor- 
rectly shoved  the  vote  as  cast,  the  court  should  limit  the  remedy 
to  throwing  out  the  votes  shown  to  have  been  illegally  cast  and 
returned.  Whether  or  not  the  commissioner  nnder  such  circum- 
stances Is  to  be  believed  will  depend  upon  all  the  facts  and  cir- 


1082  INDBX. 


ELBOTIONS— Continued. 

camitaaceBof  the  case  and  the  whole  evidence  in  the  record. 
He  la  not  neceBsarlly  to  be  disbelieved.  PlaiatilTe,  ia  placing  Mm 
upon  the  stand  as  their  witness,  Bhow  confidence  tbemselTes  id 
bis  trntbfciIneBB.  It  la  very  qnestionable  whether  the  official 
acts  ol  election  commissioners  should  be  permitted  to  be  im- 
peached by  the  teetimony  of  the  commissioners  themaelves. 
Luak}/  et  al.  vB.  Police  Jury,  681. 

The  promolgation  of  the  retnms  of  election  of  the  votes  of  tax-pa;- 
ers  to  determiae  whether  a  tax  is  to  be  imposed  in  aid  of  rail- 
road enterprises,  is  a  ministerial  duty,  obedience  to  which  will 
be  compelled  by  mandamas.  The  ofQcialn  charged  with  tbe 
duty,  when  called  on  to  make  promulgation  ol  the  reenlt,  csd 
raise  no  question  ot  fraudulent  voting  or  other  objection  to  tbe 
validity  of  tbe  tax ;  nor  have  such  ofScials  any  discretion  or 
power  to  withhold  or  refuse  that  promnlgatioa.  Act  No.  35  ot 
1886;  High  on  Extraordinary  Remedies;  6  An.  68;  11  An.  672; 
14  An.  249,  posst'm.  See  decision  between  these  parties  in  45 
An.  1024. 
State  ex  rel.  Reynolds  &  Henry  Conttruetion  Oo.  vt.  Mayor  and 
Council,  1276. 

ESTOPPEL. 

Estoppels  are  not  favored;  no  principle  of  natural  justice  nor  ol  law 
can  be  invoked  by  which  tbe  fact  that  a  third  opponent  hu, 
prior  to  the  sale,  Inconsistently  claimed  the  proceeds  and  also 
asked  (or  tbe  annolment  of  the  sale,  should  operate  an  estoppel 
for  the  protection  of  a  purchaser  of  the  property  who  was  cog- 
nisant that  the  sale  and  tbe  proceedings  ondcr  which  it  was  had, 
were  elmalations. 

Berber  es.  Thompton.,  191. 

Those  who  have  adopted  the  errors  of  tbe  notary  and  sought  to  util- 
ize the  same  for  their  benefit  to  get  into  position  aa  heirs,  should 
not  be  permitted,  because  unsuGceasfnl  in  their  ultimate  object, 
to  turn  back  upon  tbe  notary  for  damages. 

Murray  rt  ol.  es.  Sucoestion  of  Spenoer,  453. 

Tbe  party  who  promises  to  lend  money  required  by  the  applicant 
(or  tbe  loan  to  redeem  his  property  from  a  tax  sale  will  not  be 
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peimitted,  atter  that  promiee  and  the  faith  It  InaplreB  acted  on 
by  the  applicant,  to  redeem  from  the  tax  sale  and  acqnlre  that 
property  tor  himselt.     Bigelow  on  Estoppel,  Chap.  19. 

McConnell  us.  Ory,  664. 

AltboDgh  the  defendant  in  a  proceeding  for  conBscatioD  had  no 
power  o(  alienating  the  teverslon  or  remainder  which  was  still 
in  bim  after  the  confiscation  and  sale,  still  an  alienation  of  It  by 
him,  by  a  deed  of  warrantj',  accompanied  by  a  covenant  of 
seizin,  or  delivery  of  possession  on  his  part,  estops  him,  and  all 
peraone  claiming  ander  him,  from  asserting  title  to  the  premises, 
or  against  the  vendee  or  grantee,  or  bis  heirs  or  their  assigns, 
from  conveying  it  to  any  other  person  whomsoever. 

Beard  v».  Lufriu,  876. 

Matters  once  determined  by  a  court  of  competent  jorisdiction,  if  the 
jadgment  has  become  final,  can  never  be  called  in  question  by 
the  parties  or  tbfrd  persons.  It  matters  not  nnder  what  form 
the  question  be  presented,  whenever  the  same  qnestion  recnrs 
between  the  same  parties  the  plea  of  rei  aiifudicata  estops. 

MeNeely  vs.  Hyde,  1088. 

A  stockholder  having  sued  the  corporation  for  the  annulment  and 
revocation  of  a  sale  of  property  to  a  director  and  stockholder, 
charging  fraud  and  want  of  consideration;  and  the  corporation 

having  sought  to  justify  its  action  by  a  ratification  of  the  sto<^- 
holders  at  a  general  meeting,  the  plaintiff  will  be  estopped  from 
proving  that  the  shares  of  stock  which  were  voted  at  the  meet- 
ing were  fraudulently  issued  without  consideration,  the  evidence 
being  stamped  on  the  face  of  the  certificates  that  same  were  cer- 
tified by  him  as  the  secretary  of  the  corporation  and  issued  to 
the  stockholders. 

Wiener  va.  Delhi  Land  and  Improvement  Co.,  1328. 

Where  mortgaged  property  is  seized  In  the  hands  of  a  third  possessor, 
who  consents  to  its  seizure  and  sale,  waives  the  thirty  days'  de- 
mand of  payment  on  principal  debtors,  and  the  ten  days'  demand 
on  him  as  third  possessor  thereof,  and  who  also  accepts  service 
of  notice  of  seizure,  appoints  an  appraiser  to  estimate  the  value 
of  the  seized  property,  and  is  present  at  the  sale  offering  no 
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objection  bat  bidding  thereon,  he  is  estopped  (rom  attacking 
snbfleqnentlj  the  validity  of  the  sale  for  any  defecU  or  inrormal- 
itiea  In  tlie  proceedings  arising  anterior  to  tlie  sale.  5  B.  633; 
19  La.  811;  12  An.  888;  2An.fi93;  lAn.ll;  S6  An.  774;  43 
An.  828;    84  An.  886. 

Derouen  vs.  Hebert,  1388. 

EVIDENCE. 

Under  the  general  iune  in  a  snit  for  damages  for  injury  to  feeling 
and  hnmlllation  cansed  by  an  araanlt  by  the  defendant  on  the 
plaintiff,  and  by  the  nse  of  opprohrioas  epithets  by  the  formei, 
evidence  of  Irritation  and  proTocatdon  was  admissible  in  mitigs- 
tlon  of  damages,  bnt  was  not  admissible  to  defeat  the  action. 
Catpar  m.  PriMdame,  3B. 

In  a  suit  for  damages  for  the  death  of  a  person  alleged  to  bare  been 
oaoied  by  the  negligence  of  the  employes  of  a  railroad  company, 
where  the  plaiolitfe  allege  themselves  to  be  the  widow  and 
children  of  the  deceased  (the  widow  suing  tor  herself  individ- 
nally  and  for  the  minors  as  their  mother  and  tntrix),  defendant 
Is  not  entitled  nnder  an  tinrestricted  offer  or  tender  of  evidence 
to  Introduce  generally  and  against  all  the  plaintiffs  an  extra- 
judicial  admission  made  by  the  mother  since  the  institation  ot 
the  snit,  that  she  was  not  married  to  the  deceased,  when  prior 
to  this  edmlsaion  she  had  teatiAed  as  a  witness  in  the  case  that 
she  was  bis  widow.  Had  she  sued  alone  and  in  her  own  bebalt, 
such  an  admission,  if  legally  proved,  was  admissible  against  her. 
Quoad  admissiona  made  by  her  as  affecting  herself,  ber  slatttg  as 
a  pitrty  was  not  merged  into  that  of  a  witness. 

Jackgon,  Tutrix,  ve.  Railroad  Company,  227. 

When  a  machine  stipulated  to  be  famished  is  delivered  to  the  party 
bound  to  receive  and  pay  for  it,  who,  after  a  tair  opportunity 
for  examination  and  trial  of  the  machine,  promises  payment  of 
the  price  with  conditions  afterward  waived  by  Mm,  In  the  suit 
brought  to  compel  that  payment,  the  burden  of  proof  will  be  on 
the  defendant  to  prove  the  defects  in  the  machine  alleged  to 

Edwards  &  £urz  va.  Cold  Storage  Compan]/,  3S1. 
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To  charge  &n  Innocent  man  vith  barning  another's  propertj*  ie 
actionable.  The  law  Implies  malice,  and  without  proof  of 
special  iojnry  damages  will  be  given  the  Injured  party. 

Taylor  v».  Ellington,  871. 

Declarations  of  former  owners  of  property  in  derogation  of  their 
own  title  and  good  faith,  made  after  they  bad  ceased  to  be 
owners,  are  not  admissible  against  the  snbseqaent  vendees  of 
the  same. 

Heirs  of  Ford  vs.  Mills  *  Phillips,  332. 

If  the  deed  contains  a  resolutory  conditio?,  the  defendant  in  the 
possessory  action  has  no  right  to  oRer  evidence  as  to  the  hap- 
pening of  the  condition  which  destroyed  the  deed. 

Pland'np  and  lHan^fact^tring  Company  vs.  Higgaton,  425. 

The  unsworn  declaration  of  a  partner  reduced  to  writing  some  time 
after  tbe  transfer  (the  partner  testified  in  the  case  and  said 
nothing  of  additional  interest  included  in  the  transfer)  will  not 
be  admitted  in  evidence,  to  add  to  or  to  explain  the  terms  and 
conditions  of  the  contract  of  lease  transferred. 

HoUingsworth  vs.  Atkins  Bros.,  516. 

It  is  very  questionable  whether  the  official  acta  of  election  commis- 
sioners should  be  permitted  to  be  impeached  by  the  testimony 
of  the  commissioners  themselves. 

Lucky  et  al.  vs.  Police  Jury  et  al.,  678. 

When  a  wilt  is  established  to  have  been  made  by  the  testator  him- 
self, or  by  a  notary  at  his  Instance  and  dictation,  In  the  presence 
and  hearing  of  the  subscribing  witnesses,  unaided  by  others,  and 
its  provisions  and  expressions  are  sage  and  judicious,  containing 
nothing  sounding  to  folly,  these  facts  establish  a  presumption, 
even  in  the  case  of  a  person  habitually  insane,  that  it  was  made 
during  the  existence  of  a  lucid  interval,  and  impose  on  those 
who  attack  the  will  tbe  harden  of  proving  insanity  at  the  mo- 
ment when  it  was  made. 

Succession  of  Bey,  773. 

The  offer  of  testimony  to  show  in  what  manner  the  agent  acquired 
the  note  is  not  a  contradiction  of  the  indorsement  when  it  is  re- 
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stricted  as  to  whether  the  agent  purchased  the  note  for  his  own 
acconnt  with  his  foods,  or  for  his  principal  with  the  lacter's 
fonds. 

Oumbel  &  Co.  tw.  Boyer  and  Sheriff,  763. 

The  uncertain  memorf  of  witnesses  regarding  sections  and  qnaKer 
sections  of  land  sold  mauy  years  ago,  do  not  prove  title  when 
entirely  at  Tariance  with  the  advertisement  leading  to  the  sale. 
Levy  V8.  Landry,  1361. 

Hie  court  must  give  effect  to  testimony  even  when  contrary  to  the 
allegations  in  the  petition  when  received  without  objection  from 
the  party  who  might  have  ezclnded  it  by  his  objecUons,  and 
especially  when  oftered  and  received  in  behalf  of  the  party  by 
whom  that  objection  might  have  been  successfully  interposed  if 
offered  by  his  adversary. 

Fonlenot  t>a.  Jlfanuel,  1374. 

A  document  signed  by  the  Registrar  of  tbe  State  Laud  UIBce,  certi- 
fled  to  by  bim  to  be  a  correct  copy  of  tbe  record  of  a  patent 
which  Issued  from  that  office,  is  admissible  in  evidence  to  show 
the  date  of  the  sale  of  the  land  by  the  State. 

LeBleu  et  al.  vs.  Timijer  Co.  et  all.,  1466. 

An  exception  to  the  rule  requiring  proof  bythe  sobscriblng  witnesaea 
to  an  act  sous  setng  privi  Is  admitted  where  the  Instrnmeat  is  not 
<3irectly  In  issue,  but  comes  incidentally  io  qnestion  in  course  of 
the  trial,  in  which  case  the  execution  may  be  proved  by  any 
-competent  testimony  without  calling  the  subscribing  witnesses. 

Id. 

Parol  is  admissible  to  show  that  the  undivided  half  of  one  of  the  lots, 
part  of  a  plantation,  waa  omitted  by  error,  in  a  sherifT's  deed. 
The  proof  of  the  alleged  error  must  be  clear;  and  in  this  case  is 
deemed  to  be  furnished  in  the  act  of  mortgage  onder  which  tbe 
order  of  sale  was  obtained,  describing  the  plantation  by  name, 
enumerating  the  lot  in  dispute  as  part  of  it;  the  order  of  sale 
directing  the  sale  of  the  mortgaged  property  and  all  other  property 
of  the  deceased  mortgagee,  and  the  adjudication  presumsbly 
following  that  order,  this  evidence  heiog  supplemented  by  the 
closing  of  the  saccession  of  the  deceased  and  the  conduct  of  tbe 
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parMes  m&nireBtlDg,  in  the  view  ot  the  conrt,  their  appreciation 
the  sheriff's  sale  carried  the  property  in  dispute,  all  leading  to 
the  conclusion  the  omission  in  the  sheriff's  deedot  the  lot  in  dis- 
pute was  an  inadvertence. 

aiaddUh  vs.  GodcftauK,  1571. 

See  Estoppel ;  Laws. 

EXEMPTION: 

Motleys  standing  to  the  credit  ot  a  non-resident  firm  on  the  books  of 

a  New  Orleans  bank  are  not  taxable. 
The  debt  doe  by  a  bank  as  arising  from  a  deposit  to  tbe  credit  ot  a 

foreign  firm  in  money  is  not  distingaishable  from  those  due  to  It 

from  any  other  canse. 

Closon  v8.  aty,  5. 

Imported  goods  in  the  importer's  possession  are  not  part  of  the 

property  in  the  State  sabject  to  taxation. 
While  they  remain  in  tbe  original  package  the  importer  owes  no  tax 

□pon  them. 
An  article  Imported  continaes  to  be  a  part  ot  the  foreign  commerco 

of  the  conntry  while  in  the  hands  ot  the  importer  for  sale  in  the 

original  package. 
The  authority  to  import  carries  with  it  tbe  right  to  sell  the  article  in 

the  original  package. 
When  It  has  passed  into  the  hands  ot  a  pnrchaser  it  is  no  longer  an 

import  and  Is  sabject  to  taxation  like  any  other  property. 

State  ex  rei.  Gelpi  &  Bro.  vs.  Board  of  AMeseorB,  145. 

Kxempttons  from  taxation  are  strictly  construed.  A  corporation 
claiming  to  own  a  secret  non-patented  process  by  which,  with- 
out the  use  ot  any  chemical,  it  is  enabled  to  make  selections  of 
green  coffees  which,  through  careful  aud  cleanly  roasting  and  a 
secret  process  of  cooling,  produce  "brands"  ot  unground 
roasted  coffees,  each  one  ot  which  is  claimed  to  have  a  recog- 
nizable taste — is  not  a  "  mannfactnrer  "  within  the  meaning  o' 
Arc.  206  of  the  Constitution,  and  is  not  exempt  under  that  article 
from  the  payment  of  a  license. 

aiy  vs.  Coffee  Company,  86. 

A  Bchool-house  in  which  stenography  and  typewriting  are  exclusively 
taught  is  not  exempt  from  taxation  by  Art.  207  of  the  Oonstita- 
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The  proTlao  in  sidd  article  excludes  from  iti  beneflU  echools  that  are 
coodncted  (or  private  profit. 

Lieklentag  va.  Tax  CotUetor,  572. 

Property  leaaed  for  manafacturing  purposes  is  not  exempt  from  tAX- 
Mtion  onder  Art.  207  of  the  OonsUtation. 

The  word  "  emplojed"  naed  in  said  artJcIe  means  invested. 

The  lessor  not  having  invested  said  property  in  the  mannfactnring 
interest  for  which  he  leased  it,  the  property  so  leased  is  not  ex- 
empt from  taxation. 

State  ex  ret.  Ward  ca.  Board  of  Jsseasora,  859. 

The  occnpalion  of  the  barber  is  mechanical,  exempted  from  a  Ucenw 
tax  by  the  Constltntlon,  nor  is  the  exemption  denied  becansebe 
employs  other  barbers  in  coodncting  his  boKinees.  Constitntion, 
Art.  20S;  44  An.  1116. 

State  v».  Him,  1443. 

See  Constitatlon. 

FATHER  AND  CHILD. 

The  conrt  will  not  Interfere  in  the  exercise  of  the  anthority  and  dis- 
cretion vested  in  the  father,  after  the  death  of  his  wife,  aa  to 
whom  the  children  should  visit,  althoagh  the  obligation  to  visit 
grandparents  is  moral. 

jSuccesrion  of  ReiM,  34T. 

HOMESTEAD  COMPANIES. 

The  asBodatloa  provided  that  every  member  should  pay  weekly 
Instalments  on  each  of  his  shares;  that  as  often  as  the  fands  of 
the  association  shonld  warrant  it,  the  same  should  be  put  up  to 
competition  among  the  members,  and  the  member  offering  the 
highest  premium  should  be  entitled  to  them,  and  should  secure 
the  payment  by  satisfactory  security  and  pledge  of  shares,  and 
should  pay  from  the  time  of  purchase  interest  at  the  rate  of  six 
(6)  per  cent,  per  annum  in  weekly  instalments  on  the  loan  and 
premium  capitalized,  as  a  redemption  fee;  that  whenever  aof 
stock  which  had  been  pledged  should  become  equal  in  value  U 
the  indebtedness  for  which  the  same  was  pledged,  the  stock 
should  cancel  the  IndebtedneBS,  and  It,  the  indebtedness,  shonld 
be  considered  satisfied  and  be  diacfaarged. 
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The  defendant  porchaaed  staarei  according  to  the   articles  of  tbe 

Msociatlon,  received  the  amoant  of  these  shares,  dedactinjc  the 

preminm  or  diacoimt,  and  gave  secnritf  to  aectire  both  the  loan 

and  tbe  disco  ant. 
field:  That  tbe  note  and  mortgage  given  as  secniity  are  valid,  and 

tbe  same  secured  are  not  DBurlons. 

Homestead  va.  lAnigan,  1119. 

HOMESTEAD. 

When  a  hnsband  has  legally  selected  and  recorded  a  homestead,  the 
homestead  right  is  not  destroyed  by  tbe  fact  that,  snbseqaently 
thereto,  personal  property  ol  tbe  husband,  not  tnclnded  by  him 
in  the  declaration,  is  transferred  by  him  to  his  wife  In  payment 
ot  parapbemal  fnnds  of  here  received  by  him  and  converted  to 
his  own  nee.  Ibis  placing  tbe  property  beyond  the  reach  of  his 
creditors.  The  Conatitntion  contemplates  the  possibility  of  the 
coexistence  of  ownership  of  pharaphemal  property  by  the  wife 
with  a  homestead  right  In  the  husband,  when  the  valne  ot  tbe 
property  of  the  wife  is  within  tbe  limits  fixed  by  It. 

If  the  wife  has  legal  rights  which  she  has  enforced  in  a  legal  manner, 
ber  motives  in  exercising  her  rights  do  not  concern  the  creditors 
of  her  bnsband.  If  she  has  no  legal  rights,  or  has  enforced  them 
in  an  illegal  manner,  tbe  remedy  of  the  creditors  Is  to  attach 
the  Judgment  which  recognizes  them,  and  tbe  transfer  made 
under  the  Judgment,  to  have  it  set  aside,  and  tbe  property  In- 
cluded in  tbe  transfer  subjected  to  tbe  payment  of  their  claims. 
Spencer  rg.  Seott,  Sheriff,  1209. 

A  mere  paper  assignment  by  third  opponent  of  her  homestead  cl^m 
to  her  tanaband's  seizing  creditor,  without  any  consideration,  is 
a  nullity,  and  can  not  fonnd  an;  rights  in  bis  favor,  and  can  not 
exclude  the  assertion  of  ber  rights  afterward. 

The  waiver  or  renunciation  of  a  homestead  ciaim,  it  being  a  pro- 
vision of  law  In  favor  of  the  destitute,  ia  against  public  policy. 
Comeau  vs.  Miller,  1824. 

HUSBAND  AND  WIFE. 

The  administration  by  tbe  husband  of  the  paraphernal  property  of 
tbe  wife  is  not  displaced  and  the  community  deprived  of  the 
fruits  merely  because  tbe  husband  receives  a  salary  from  tbe 
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partnership  of  which  hii  wile  is  a  memtrar,  formed  for  the  cal- 
tivation  of  the  plantation,  a  part  of  which  is  her  paraphernal 
property;  the  hDst>and  having  the  management  of  the  entire 
plantation  for  the  partnership  as  well  as  for  his  wife.  CivQ 
Code,  Arts.  2883,  238G,  2866;  18  La.  481;  6  R.  41;  12  R.  G24. 

An  action  by  the  haebaod  for  alleged  advances  to  and  debts  pai^  for 
such  partnership,  brought  against  the  partner  of  his  wife,  ia 
snbject  to  the  rale  that  one  partner  can  not  sae  hie  copartner 
for  speciBc  snms,  bat  only  for  a  settlement  of  the  partnership 
and  for  the  balance  with  interest  thereon  found  do «  on  settle- 

Reddick  vs.  White,  1199. 

When  a  hnsband  has  legally  selected  and  recorded  a  homestead,  the 
homestead  right  Is  not  destroyed  by  the  fact,  that  sabseqnently 
thereto,  personal  property  of  the  husband,  not  included  by  him 
in  the  declaration,  Is  transferred  by  him  to  bis  wife  in  payment 
of  paraphernal  funds  of  hers  received  by  him  and  converted  to 
his  own  use,  thus  placing  this  property  beyond  the  reach  of  his 
creditors.  The  ConBtitQtion  contemplates  the  poaaibility  of  the 
coexistence  of  ownership  of  paraphernal  property  by  the  wife 
with  a  homestead  tight  in  the  haaband,  when  the  value  of  the 
property  of  the  wife  ia  within  the  limita  flxed  hy  it. 

If  the  wife  has  legal  rights  which  she  has  enforced  in  a  legal  manner, 
her  motives  in  exercising  her  rights  do  not  concern  the  creditors 
of  her  hnsband.  If  she  has  no  legal  rights,  or  has  enforced  them 
In  an  illegal  manner,  the  remedy  of  the  creditors  is  to  attack  the 
judgment  which  recognizes  them,  and  the  transfer  made  under 
the  judgment,  to  have  it  set  aside,  and  the  property  included  in 
the  transfer  subjected  to  the  payment  of  their  claims. 

Spencer  vn.  Seott,  Sheriff,  1209. 

When  the  wife  sues  her  husband  for  a  separation  ot  property  and  a 
dissolution  of  the  matrimonial  community,  she  carries  the  bur- 
den of  proving  that  the  disorder  of  his  affairs  is  such  as  to  eo- 
danger  her  separikte  property,  in  Mae,  or  ber  future   acqairi- 

If  she  claim  a  moneyed  judgment  sgainst  the  hnsband,  or  the  recog- 
nition of  her  paraphernal  title  to  property  he  has  transferred  to 
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her,  in  satlatactloo,  in  whole  or  In  part,  ot  her  cluma  against 
him,  ehe  moat  admloiBter  clear  and  BatiBfactory  proof  ot  her 
hoaband's  Indebtedoeaa  to  snetain  her  action  as  afrftiost  inter- 
vening ci«dltora. 

BranafoTd,  Wife,  vs.  Huaband,  1214. 

Inadofion  en  paiement  the  thing  transferred  to  the  wife  mnat  bear  a 
jDBt  proportion  in  value  to  tbe  amonnl  due  the  wife.  A  aale  ia 
an  entirety,  and  there  is  no  contract  where  there  is  no  agree- 
ment as  to  the  price.  It  the  property  transferred  to  tbe  wife 
exceeds  appreciably  the  debt  dne  her,  she  can  not  be  permitted 
lo  retain  a  part  ot  the  property  transferred  and  remain  a  cred- 
itor tt  the  commnnlty  for  the  difference. 

Freiberg  vs.  hangfelder,  1418. 

IMPEACHMENT. 

See  Removal. 

INJUNCTION. 

"Where  an  Injunction  doea  not  order  the  cloaing  np  of  defendant's 
bnsinesa,  bat  restrains  bim  simply  from  carrying  it  on  In  a  man-, 
ner  resalting  in  an  alleged  continuing  nnisance  to  the  health  and 
comfort  of  plaintiff  and  his  family,  it  shonld  not  be  aet  aside 
on  b  nd,  as  the  effect  of  the  dlasolatlon  ia  to  authorise  and  per- 
mit the  defendant  to  continue  to  do  tbe  act  complained  ot  and 
restrained  during  the  pendency  of  the  suit. 

State  ex  rel.  Violett  va.  Judge,  78. 

The  failure  of  tbe  owner  ot  tbe  property  who  has  joined  with  tbe 
tenant  In  an  application  for  an  injunction  to  perfect  the  iajanc- 
tion  by  giving  bond  does  not  destroy  the  right  ot  the  tenant, 
who  Is  before  the  court  standing  on  his  own  rights,  and  not  de- 
pending npoa  those  of  the  owner,  to  the  benefit  ot  the  injunc- 
tion, when  he  baa  himself  given  bond. 

Id.,  79. 

A  party  who  has  been  declared  by  a  judgment  of  court  as  having 
failed  to  comply  with  hie  bid,  and  has  not  anspenslvely  appealed 
therefrom,  is  withoat  interest  to  enjoin  the  sntMeqnent  sale  of 
tbe  property  under  an  order  of  court  made  in  paranance  of  said 
failure  to  comply  with  the  terms  of  the  sale. 

Boyer  v9.  Sheriff,  767. 
104 


INJUNCTION— ConttniMMi. 

The  fanctlon  ot  the  writ  of  iDJnDCtion  in  bebalt  of  the  pnblic  ahonU 
only  b«  ex«rciaud  on  the  broad  groondB  of  preventing  irrepar- 
able iojory,  interminable  litigation  and  the  protection  of  a  pnb- 
lic riKbt. 

Board  of  Health  vB.  Ck)Uon  MilU,  807. 

Where  health  is  exposed,  If  there  la  a  nniaance  it  shonld  be  abated 
even  it  injunctloa  mast  be  resorted  to  for  Ita  abatement. 

Id.,  814. 

Where  a  party  saes  (or  a  persoaal  jadgment  for  five  thoneand  dollus 
as  the  etlpalated  penalty,  or  the  damages  fixed  and  liqnidated 
(or  a  violation  Id  wbole  or  In  part  of  a  contract  not  to  do  cer- 
tain basinesB  for  five  years,  and  demands  and  obtains  at  tbs 
same  time,  against  the  other  party,  an  injnnctioa,  likewise  fixed 
as  one  of  the  remedies  In  the  contract,  restralninK  him  from 
pursaiog  snch  business  as  an  1  as  tram  entail  ty  to  enforce  specific 
performance — the  demand,  as  presented  and  Sled  with  the  two 
remedies  conpled,  is  an  entirety  and  an  inequitable  one.  Tbe 
Injunction  should  not  be  allowed.  1(  allowed  it  can  not  be  made 
good  ab  initio  by  a  subseqnent  offer  to  dUcontione  a  part  of  the 
demand. 

Solomon  v«.  Di^enthal,  897. 

INSANITY. 

Death  ot  tbe  testatrix  by  suicide  does  not  raise  a  presnmpUoa  of  in- 
Banlty  at  date  the  Will  was  executed.  Even  when  the  suicidal 
act  is  unquestionably  the  effect  o(  insanity,  it  does  not  neces- 
sarily (ollow  that  a  will  prepared  within  a  short  time  previons  is 
invalid. 

SuccewtOR  of  Bey,  774. 

Proof  of  a  notorious  cause  (or  Interdiction  must  be  made  in  order  to 
de(eat  tbe  payment  ot  goods  purchased  at  their  valne  In  due 
course  ot  trade. 

Schmidt  &  ZiegUr  tw.  /(tman,  880. 

INSOLVENCY. 

In  legal  contemplation  there  is  no  debt  of  the  tator  to  tbe  minor 
until  tbe  end  of  the  tator«bip  and  settlement  of  the  tutor's  tc- 
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coaot.  Hence,  at  a  meeting  of  creditors  of  the  tutor  to  elect  a 
syndic,  bie  vote  can  not  be  received  based  on  the  sapposed  debt 
to  the  minor,  the  tntorahlp  still  sabsisting  and  there  having  been 
no  settlement  of  acconnte,  and  the  law  exacting  that  the  debt 
on  which  the  creditor  votes  at  sach  meeting  be  fixed  and  cer- 
t^n.  Revised  Statntes,  Ssc.  1798;  C.  0.,  Art.  3088;  8  La.  482; 
38  An.  16;  6  An.  224. 

Nor,  in  another  view,  can  the  tator  vote  at  sacb  meeting  on  a  sup- 
posed debt  due  by  himself  individnally  to  himself  as  tutor.  He 
can  not,  as  tutor,  act  acainet  or  sne  himself  individoally.  If 
the  interests  of  the  minor  are  at  all  concerned  at  the  meeting  of 
the  creditors  of  the  tutor,  it  is  tor  the  under-tntor  to  act  for  the 
minors.     C.  0.,  Art.  275;  12  An.  861;  29  An.  &31. 

It  is  contrary  to  the  spirit  (rf  onr  lav  for  the  protection  of  minors, 
that  the  tutor  seeking  a  discfaarge  from  bis  debts,  should  subject 
the  minors  to  the  operation  nf  the  insolvent  laws,  so  as  to  affect 
their  rights  against  him,  least  oC  all  to  cancel  their  mortgage 
against  him,  under  the  section  of  onr  insolvent  laws  directing 
the  erasure  of  mortgagee.  Hence,  the  tutor  can  not,  in  onr  view, 
bring  the  minors  beFore  the  meeting  of  the  creditors  by  assnm- 
ing  to  vote  for  them.  C.  C,  Art.  3314;  33  An.  49;  29  An.  531; 
31  An.  217;  12  An.  861. 

Afajor  v».  Oreditort,  867. 

Jadgmente  homologating  as  far  as  not  opposed  the  accounts  of  an 
adminstrator  or  syndic,  fix  the  rank  of  creditors  and  order  of 
distribution  stated  in  the  account  and  such  judgments  can  not 
be  disturbed  by  subsequent  judgments  except  so  far  as  concerns 
opponent,  if  his  opposition  is  sustained.  14  La.  242;  7  N.  S.  182. 

The  lessor's  claim  for  rent  and  certain  privileged  debts  rank  the 
debt  of  the  vendor  of  movables,  and  when  tbe  funds  brought  on 
tlie  account  It  is  maaifest,  leave  nothing  lor  such  vendor  after 
satisfying  the  privileged  debts  preferred  to  him — the  Judgment 
directing  bim  to  be  pat  on  the  account  will  be  reversed. 

Searcy  *  Co.  v«.  Creditors,  876. 

The  decision  of  the  District  Court  upon  each  of  the  claims,  carried 
on  the  tablean,  is  a  separate  jadgment  in  favor  of  each  creditor. 
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Thla  jndfcmenC  mast  remftin  andistarbed,  it  tbe  creditors  accept  it  u 
correct  and  do  not  choose  to  sppea)  from  the  judfcment  redac- 
ing  the  amount.  The  syndic  is  withont  aathoritj  to  appeal,  for 
he  is  without  in^rest  and  is  not  aggrieved. 

Chapoton  vm.  Credilon,  412. 

The  respite  Is  a  Judicial  contract  between  the  debtors  and  crediton 
and  among  the  creditors.  Therefore  neither  debtor  nor  creditor 
can  take  advantage  of  the  other,  and  the  creditors  most  remain 
on  an  eqnal  and  fair  footing. 

ir  the  debtor  does  any  (rsadolent  act  to  give  an  undue  preference, 
tp«o  facto  be  becomes  an  insolvent,  and  the  respie  proceedings 
are  converted  into  a  cession. 

Block  <&  Co.  et  alf.  vs.  JeffeHea  et  al».,  1104. 

The  placing  by  the  Insolvent,  withoat  intent  to  defraad,  on  bis 
scbednle  claims  which  do  not  exist,  and  amounta  which  are  to 
some  extent  exaggerated,  does  not  amount  to  a  frsad  against 
other  creditors  within  the  meaning  of  the  insolvent  laws.  The 
claims  of  these  creditors  are  mere  matters  of  legal  right,  subject 
to  be  dispnted  or  controverted  in  the  concurso. 

In  an  accusation  of  fraud  made  against  the  insolvent,  he  has  the 
right  to  trial  by  jury. 

No  opposition  to  a  voluntary  surrender,  charging  fraud,  can  be  Sled 
after  the  lapse  of  ton  days  next  following  the  meeting  of  cred- 
itors. 

The  maxtm  Contra  non  valentem  agere  aon  currit  prescHptio  does  not 
apply  to  the  prescription  of  ten  days  for  filing  oppositions  to  • 
volunCar/  surrender. 

Romano  it  Ouerrtero  os.  Creditors,  I1T6. 

The  ten  days  allowed  by  law  for  the  filing  of  opposition  to  the  ap- 
pointment of  a  syndic  begin  to  run  from  the  day  on  which  the 
proceedings  had  before  the  notary  are  closed. 

Ae  to  illegal  votes  cast  affecting  his  discharge  the  insolvent  must  file 
an  opposition  within  the  prescribed  ten  days. 

Henry  v».  Crediton,  1438 
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Id  an  open  policy  ot  insnrance,  In  trhicb  an  aggregate  amoanl)  is  ex- 
pressed, there  are  as  many  contracts  of  insnrance  as  there  are 
endorsements  on  the  policy  of  separata  eblpments  of  goods. 

It  the  open  policy  contains  all  the  coQditlona  which  govern  the  ship- 
ment of  goods,  specially  inaured  under  the  policy,  and  the  com- 
pany reserves  the  right  to  reject  or  accept  each  special  instirance 
in  each  shipment,  the  contract  mast  be  considered  as  made  at 
the  dnmicile  of  the  company  issuing  the  open  policy. 

Under  sach  a  polity  the  insnrance  company,  having  no  agent  in  Lon- 
isiana,  it  can  not  be  considered  as  doing  an  insatance  baslnesa 
in  the  State. 

There  is  a  clear  distinctioa  between  the  basiuess  of  an  insurance 
^eocj,  and  the  conducting  of  an  insurance  business. 

State  vs.  Williams,  922. 

mTBRDIOTION. 

Tbe  person  Interdicted  is  like  the  minor,  who  is  under  a  tutor.  The 
administratioD  of  his  estate  is  governed  by  similar  rules. 

The  curator  paid  debts  ot  the  Interdict;  incurred  for  him;  they  were 
paid  after  the  death  of  the  interdict  and  after  tbe  curator's  f  anc- 
tions  had  expired.  It  wonld  serve  do  usefnl  purpose  to  cancel 
them  and  require  payment  of  these  amounts  by  the  curator,  to 
the  executor  of  the  interdict's  succession,  In  order  that  he,  the 
executor,  may  pay  them  to  the  creditors. 

Interdiction  of  Onorato,  73. 

When  payments  exonerate  the  estate  from  legal  charges  the  execu- 
tor must  show  that  they  are  untonnded  and  excessive,  or  they 
will  be  allowed  as  a  credit  on  the  curator's  account.  Id. 


INTEEEST. 

See  Homestead  Associations. 

JDDQMENTS. 

Judgments  homologating  as  (ar  as  not  opposed  tbe  accounts  of  an 
administrator  or  syndic,  Rx  the  rank  o(  creditors  and  order  ot 
distribution  stated  in  the  account,  and  such  judgments  can  not 
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JUDOHGNTS— Cbnt{nu«d. 

be  diatorbsd  by  Babseqaent  jadgmeDta,  exnept  so  f&r  u  concenu 
opponent,  1(  bis  oppoBltlon  ib  BOBttuned. 

Searcy  dt  Co.  va.  Orediton,  376. 

To  sell  the  property  of  a  deteadaDt  before  any  jadgmentagaiDatbiin 
Is  to  exercise  power  wblcb,  If  the  coarts  can  exerciae  it,  aboold 
be  exerted  only  in  exceptional  cases. 

Adler  dt  Go.  va.  Lumber  Company,  380. 

The  receipt  by  the  appellant  of  a  portion  of  the  amount  decreed  to 
him  by  the  jadgment  is  acquiescence  in  the  jadgment  and  de- 
tests the  appeal. 

Nor  is  tbls  acquiescence  at  all  affected  because  the  appellant,  receiv- 
ing part  o(  the  amount  cf  the  indgment,  undertakes  to  reserve 
hia  appeal.  The  reservation  can  not  avoid  the  effect  the  lav 
attaches  to  the  acquiescence  in  the  Judgment. 

Flowert  M.  Hughe«  el  al.,  436. 

A  party  wbo  has  been  declared  by  a  judgment  of  court  as  having 
failed  to  comply  with  his  bid,  and  has  not  sospensively  appealed 
therefrom,  is  without  interest  to  enjoin  the  subaequent  sale  of 
the  property  under  an  order  of  court  made  in  pursuance  of  said 
((^lure  to  comply  with  the  terms  of  the  sale. 

Boyer  v».  Sheriff,  767. 

In  a  snccession  where  the  judgment  of  tbe  court  recognizes  a  party 
as  sole  heir,  and  io  pursuance  of  this  judgment  and  under  order 
of  the  court  the  administrator  pays  the  balance  of  the  auccestion 
after  paying  debts  to  said  heir,  heirs  subsequently  appearing  can 
not  compel  him  to  account  to  them  and  answer  personally  for 
said  sum  in  default  of  filing  said  account. 

£aron  et  ai*.  vs.  Baum,  1101. 

The  claim  of  a  poBsesBor  in  bad  faith  for  alleged  Improvements  ia,  at 
best,  sparingly  admitted ;  on  the  other  hand  he  is  liable  for 
fraits  during  the  entire  period  of  his  possession,  and  this  court, 
without  clear  proof  of  same,  will  not  disturb  a  verdict  which 
compensates  a  claim  for  such  improvements  by  the  liability  of 
tbe  possessor  for  fruits,  the  verdict  not  being  complained  of  by 
tbe  plaintiff. 
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JUDGMENTS— ConKnued. 

The  verdict  of  the  jury  reeponda  to  tbe  iesaes  when  the  plaintifl 
eoing  for  the  land  and  Its  revenoes,  the  defendant  claiming  tbe 
valne  of  tbe  I mproy omenta,  the  verdict  determinea  that  the  de- 
mand lor  improvementa  ia  compenaated  by  that  forrevenne,  and 
the   jadgment  following  snch  verdict  ie  nnobjectionable. 

Nor  will  BDch  verdict  snd  lodgment  be  set  aside  merely  becaoBe, 
after  being  charged,  the  jury  were  permitted  to  leave  the  court 
snd  separate  before  giving  tbelr  verdict. 

Railroad  Co.  vs.  Elmore  et  ale.,  1237, 

JUBI8DICTI0N. 

See  Conrta. 

LAND  QHANTS. 

The  grant  of  lands  by  tbe  United  States  in  aid  of  a  railroad,  tbe  State 
named  as  trustee  for  tbe  road,  the  lands  to  revert  to  the  United 
States  if  the  road  is  not  completed  in  ten  years,  the  lands  being 
identified  by  the  grant  and  the  listing  approved,  as  directed  by 
the  act  of  Congress,  vests  title  in  the  railroad  company,  although 
the  road  is  not  hnllt  within  the  limited  time  speciSed  In  the  act, 
the  grantor  not  Insisting  on  the  reversion,  hot  accepting  the 
sabseqaent  completion  of  the  road  as  compliance  with  the  grant. 
Act  of  Congress  8d  Jane.  1856;  11  Statutes  at  Large,  18;  21 
Wall.  44;  41  An.  806;  42  An.  1019. 

The  State,  a  mere  trastee,  can  not  declare  a  forfeltnre  of  the  lands 
granted.     Act  39  of  1879;  44  An.  984. 

Those  who  settle  on  snch  lands  in  the  face  of  the  grant  can  not  bold 
Bg^nst  the  railroad  company,  and  are  possessors  in  bad  faith, 
though  the  settlements  are  in  contemplation  of  homestead  en- 
tries and  are  made  after  tbe  ten-yea^  limit  in  the  grant  and  the 
non- completion  of  the  road  within  that  period;  tor  all  gave 
notice  that  tbe  grant  by  its  terms  takes  effect  from  its  date,  and 
that  conditions  snbseqnent,  i.  e.  the  non- completion  of  the  road, 
may  be  waived  and  can  be  Insisted  on  only  by  tbe  United  Statea 
by  declaring  the  lands  open  for  entry,  or  equivalent  act  revoking 
the  grant.  C.  C,  Arts.  S03,  3460,  3463;  42  An.  1019;  41  An. 
896. 

Railroad  Company  vs.  Elmore  «t  alB.,  1237. 


LAWS. 

A  person  who  takes  out  policies  in  a  forsiga  company  baving  no 
agent  faere,  and  wbicti  does  do  bnalness  hero,  can  not  be  made  to 
pay  a  licenee  which  the  company  wonld  pay  it  doing  bnalness. 

It  is  within  the  power  of  the  Legislatare  to  define  what  acts  of  a  per- 
son, in  issuing  aod  procuring  the  issnance  at  insnrance  policies, 
may  constitute  him  an  Insurance  agent.  Bat  after  defining  his 
occupation  it  Is  not  within  Its  power  to  make  him  pay  a  license 
for  a  foreign  corporation  whose  business  he  undertakes. 

The  Legislature  can  not  appoint  by  statute  an  agent  for  a  foreign 
insurance  company,  for  any  purpose  ss  its  legally  constituted 
agent,  as  It  in  Tlolation  of  Art.  236  of  the  Coostitntion. 

The  right  to  prohibit  torolgn  corporations  from  doing  business  in  the 
State  without  complying  with  Art.  236  of  the  Constitution  car- 
ries with  it  the  right  to  enforce  the  prohibition  by  appropriate 
legislation. 

State  «s.  WiUianu,  923. 

A  criminal  statute  denouncing  what  is  commonly  called  prise  fight- 
ing to  be  a  misdemeanor,  punishable  by  fine  and  imprisonment, 
coupled  with  a  prooito  that  the  provisions  of  the  act  shall  not 
apply  to  exbibitioDB  and  glove  contests  between  hnnian  beings, 
wblch  may  take  place  within  the  rooms  of  regularly  chartered 
athletic  clubs,  presents  a  question  of  fact  to  be  determined  by 
the  court  or  jury,  as  to  whether  any  given  contest  or  series  of 
contests  come  within  the  deaigoatioa  of  the  statute  as  a  prise 
dght  or  within  the  scope  and  meaning  of  the  proviao  as  a  glove 
contest. 

As  the  State  of  Louisiana  is  in  onrt,  seeking  the  forfeiture  of  the 
defendant's  charter,  on  the  ground  that  the  corporation  haa  com- 
mitted acts  ultra  viret  of  its  charter,  and  is  met  with  the  pro- 
visions of  an  act  of  her  own  Leglslatore  which,  in  terms,  author- 
izes jast  snch  contests  an  the  witnesses  describe  the  clnb  ctmtests 
to  have  been,  this  court  will  be  excused  for  declining  to  diBtnrb 
a  finding  of  a  ]nry  in  favor  of  the  defendant  on  a  question  of 
facts. 

Conceding  such  contests  to  be  violative  of  good  morals  and  of  a 
sound  public  policy,  the  remedy  comes  plainly  within  the  pre- 
rogative of  the  legislative  department  of  the  fcovemment,  which 
alone  can  be  looked  to  for  relief. 

iStote  ft.  mvmpie  Club,  S85. 


LAWS— Continued. 

Tlie  pFohlbUion  of  the  statute  ol  New  York,  to  the  effect  that  no 
aecond  or  other  sabseqaent  marriage  shall  be  contracted  by  any 
p«rsoD  daring  the  lifetime  of  any  former  husband  or  wife  of 
aach  person,  in  case  the  former  marriage  be  annulled  or  dis- 
solved on  the  grdnad  of  adultery,  has  no  extra-territorial  effect, 
tielng  a  penal  statute;  and  It  can  not  be  given  the  effect  of  an- 
nulling a  contract  of  maiTiage  between  persons  at  the  time 
residing  abroad,  not  withe  ta  ad  ing  it  was  solemnlEed  in  the  city 
and  State  of  New  York — the  contracting  parties  announcing 
tbeir  intention  to  be,  to  thereafter  reside  in  Louisiana,  and  after- 
ward actually  residing  there. 

Succearion  of  Htmandez,  BS2. 

There  is  no  grant  of  power  to  the  city  ot  New  Orleans  to  change  the 
general  law  and  to  transfer  the  responsibility  for  Injuries  result' 
ing  from  defects  in  the  pnblic  ways  from  the  public  to  an  indi- 
vidoal  who  is  not  directly  responsible  for  their  existence. 

Sets  vs.  Limingi,  1118. 

Tbe  Legislature  may  delegate  to  municipal  corporations  power  to 
adopt  and  enforce  ordinances  of  special  local  importance,  though 
general  statutes  exist  relating  to  the  same  subjects. 

The  same  act  may  constitnte  a  crime  against  the  public  law  ot  tbe 
State  and  also  a  petty  offence  against  a  maniclpal  regulatioo. 
The  two  offences  are  different,  and  each  may  be  pnnlshed  with- 
out violating  any  constitutional  right  of  the  party  accused. 

Violations  of  city  ordlnaaces  may  be  tried  and  punished  summarily 
without  Information  or  indictment  or  trial  by  Jury. 

(My  of  Monroe  va.  Hardy,  1232. 

The  statnte  authorizing  tbe  revival  and  re -establishment  of  destroyed 
records  could  not  and  did  not,  as  against  third  persons,  give 
retroactive  effect  to  a  jndgment  so  as  to  invest  the  party  snlng 
to  reinstate  with  a  right  he  did  not  previously  possess. 

Levy  va.  Landry,  136S. 

An  act  may  be  an  offence  under  the  laws  of  the  State  and  subject  to 
a  penalty  for  violating  municipal. authority. 
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LAWS — OonKntted. 

Ths  power  vasted  by  legislation  in  a  city  corporation  to  make  by- 
laws for'ita  own  government  and  the  regnlation  ot  its  police  Ib- 
clodes  tbe  power  of  pDnishing  violations  of  iu  ordinuices, 
though  the  offence  be  also  denounced  by  State  laws. 

Tbe  violators  of  the  ordinances  of  a  corporation  are  sentenced  to 
pay  a  fine  witboot  a  jary.  The  oflTences  being  of  minor  impor- 
tance and  petty,  they  can  not  claim  immanity  from  the  penalty 
imposed  by  the  ordinance  by  claiming  tbe  right  to  trial  by  jory 
before  the  District  Court. 

Carrying  concealed  weapons  is  an  offence  t^aiast  the  ordinances  ot 
the  municipality,  and  as  such  is  ponisbable  by  sentence  of  the 
Mayor's  Court. 

The  corporate  anthority  did  not  exceed  their  power  by  adopting  a 
reasonable  mlnimom  penalty  witbio  tbe  delegated  power.  Tbe 
Legislature  fixed  tbe  masimnm  penalty  at  one  hundred  dollars. 
Tbe  corporation  observed  that  limit  and  added  not  less  than 
five  dollars.  Tbe  minimum  adopted  by  the  ordinance  does  not 
make  It  Illegal,  being  within  the  delegated  power. 

Board  of  Police  and  Mayor  v».  Giron,  1364. 

Tbe  certificate  of  the  AMistant  Secretary  of  State  is  competent  evi- 
dence of  the  date  ot  the  promulgation  of  a  law. 

State  v».  Clark  et  aU.,  1409. 

In  case  the  bolder  of  a  negotiable  promissory  note,  in  pnrsaanee  ot 
an  agreement  between  the  maker  and  the  assignee,  makes  a 
transfer  thereof  by  written  assignment  without  recourse,  this 
assignment  mast  be  interpreted  by  tbe  precepts  of  tbe  Civil 
Code,  and  not  by  those  of  the  law  merchant. 

OuTnbel  *  Co.  m.  Shenff  et  at.,  1499. 

LBA8K— LESSOR. 

The  real  property  leased  to  a  commercial  partnership  creates  gvoad 

that  property  a  joint  and  not  an  obligation  in  solido. 
The  transfer  of  a  lease  without  stipulation  does  not  carry  with  it 

other  rights  than  those  stated  in  the  contract. 
The  lessor  must  bear  the  expense  of  extraordinary  repairs  rendered 

necessary  by  an  overflow. 


IjEASE — OonHnned. 

The  iDnndfttion  of  the  land  was  not  nnprec«dented  and  givea  no 
canse  (or  redaction  oa  rent  accoant. 

Hollingaworth  vs.  AOeina  Broe.,  SL6. 

Wbere,  pending  a  lease,  work  has  to  be  done  which  shoald  have  been 
done  prior  to  the  lease  in  order  to  place  the  building  leased  in 
the  condition  la  which  It  sbonld  have  been  to  falBl  the  lessor'a 
warranty,  that  it  was  flt  and  appropriate  for  the  known  use  to 
which  it  was  to  be  applied,  the  lessee  h^  a  legal  rlf;hb  to  a  dls> 
BolatiOD  of  the  lease. 

The  extent  of  the  work  to  be  doae  and  the  extent  of  the  inconven- 
ience to  l>e  SDitered  by  tbe  lessee  do  not  control  the  rights  of 
the  ieseee  as  to  a  dlssoiatlon.     Tbe  warranty  is  indivisible. 

Dean  &  Cazmavetle  vs.  Becfc,  1168. 

No  valid  anblease  of  premises  can  be  made  without  the  consent  of 
the  lessor,  when  tbe  lease  prohibits  the  enbleasing  of  the  prem- 
ises witboat  tbe  lessor's  consent. 

Meyer  <£  Bro.  vs.  RotKachild  &  Co.,  1174. 

LEVEES— LEVEE  DISTRICTS. 

Under  the  present  levee  Bystem  of  the  State  the  riparian  proprietor 
npon  whose  property  a  crevasse  has  occurred  is  not  legally  bound 
to  close  the  same  or  to  rebuild  the  broken  levee.  When  a  third 
person  voluntarily  furnishes  materials  and  pays  for  labor  in  aid 
of  closing  the  break,  he  can  not  call  npon  tbe  owner  of  tbe  land 
to  reimbnrse  to  him  his  expenditures.  To  recognize  such  a  right 
would  be  to  practically  return  to  tbe  old  system. 

Railroad  Co.  va.  Turcan,  156. 

Assessments  of  taxes  to  build  and  msintaln  levees  under  acts  organ- 
izing and  providing  for  Boards  of  Commissioners  of  levee  dis- 
tricts, though  treated  as  local  assessments  not  subject  to  the  rule 
of  conformity,  or  the  limitation  applicable  to  general  taxation, 
still  are  taxes  within  tbe  purview  of  Art.  81  of  the  Constitution, 
giving  to  this  court  appellate  Jurisdiction  in  all  cases  iDvolvlng 
conatitntlonality  or  legality  of  any  toll,  impost  or  tax  whatever. 
Oonsdtntion,  Alt.  81;  Acts  No.  44  of  1886,  No.  79  of  1890 ;  Bur- 
ronghson  Taxation,  Chapter  XXII;  11  An.  388,  222;  28  An. 
S28;  29  An.  460;  43  An.  389. 

State  ex  rel.  Hill  vt.  Judges,  1292. 


I^VBES — Contimted. 

The  tax  of  five  milli  impOMd  by  the  Lev«e  Board  of  the  Red  River, 
Atchaf&lays  and  Bayou  Bcsaf  Levee  District  nnder  tbe  act  creat- 
ing Bald  board  is  authorized  by  the  Coastltation.  ConetitntioD, 
Art.  214,  Act  No.  79  of  1890;  No.  46  of  1892,  Sees.  6  and  10. 

Tbe  court  afcain  afflrma  that  the  acreage  aMesBment  for  levee  and 
drainage  purpoeea,  authorized  by  the  acta  creating  tbe  Levee 
Boards,  la  not  wftbln  tbe  acope  ol  the  llmitationB  in  the  Coniti- 
tutlOD  on  general  taxation.  Charnock  va.  Levee  Company,  3S 
An.  827;  89  An.  455;  43  An.  Ifi;  46  An.  1232. 

Under  tbeae  Levee  Board  ActB  of  1890  and  1892  all  allovlal  landB 
wlthlD  tbe  districts  subject  to  overflow  are  subject  to  this  acreage 
BMeMment,  except  those  reported  by  the  engineers  to  be  In- 
capable of  protection  by  the  system  of  levees  and  drainage 
proposed  by  the  acts.     Sees.  1,  6,  10,  Ifi. 

The  acreage  assessment  of  Bve  mills  per  acre  Is  imposed  on  tbe 
theory  that  tbe  expense  of  levees  and  drainage  sboold  be  borne 
by  all  the  lands,  each  acre  bearing  Its  proportionate  share,  tbe 
act  supposing  that  it  coat  as  mncb  to  drain  one  as  it  does  another 
acre,  and  that  each  acre  is  benefited  to  the  extent  of  its  propor- 
tionate share  of  the  expense;  this  acreage  assewment  wltbont 
reference  to  the  valne  of  tbe  land  is  approximative  eqaality, 
perfect  equality  of  taxation  being  unattainable;  finds  recogni- 
tion in  oar  past  levee  and  drainage  legislation  and  has  had  tbe 
sanction  of  onr  courts. 

It  li  a  legislative  qaestion  to  determine  whether  the  allavlal  lands  of 
the  State  sabject  to  overflow  can  be  reclaimed  by  drainage  and 
leveea,  and  it  la  also  the  legislative  function  to  prescribe  the 
rule  and  objects  of  taxation  to  effect  this  reclamation.  No 
court  can  set  aside  the  legislative  determination  in  this  respect 
nnless  the  legislation  violates  tbe  oi^nlc  law.  Oooley  on  Tax- 
ation, Chapter  20,  pp.  428,  429. 

ma  et  al.  «■.  Sheriff  tt  al.,  Ifi63. 

LIFE  INSURANCE— ASSIGNMENT  OF  POLICY. 

A  policy  of  life  Insurance  made  payable  to  the  assured,  his  executors, 
admlnletratora  and  assigns,  is,  in  law,  assignable  as  any  other  In- 
corporeal right.  Such  a  policy  does  not  constltate  an  asset  ot 
tbe  "succession  of  a  living  person  and  become  amenable  to 
the  denunciation  of  R.  C.  C.  2454." 

Sbtart  et  al:  vt.  Sateliffe  et  <tl».,  S40. 
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LIFE  INSURANCE— CbntiBued. 

In  ftn  action  on  a  lite  policy,  proofs  ut  lose,  atatiag  itaicide  as  the 
cause  of  deatb,  are  admiaaible,  but  not  concltulv«  ajcatnat  the 
asenred.  Bltas  on  Life  Insurance,  Sec.  266;  142  U.  S.  699;  22 
Wallace,  8S;  26  An.  404. 

In  each  action,  when  the  defence  la  self-deatractioii,  the  burden  of 
proof  ia  on  the  Inearer  to  establiBh  the  sniclde,  and  when  clr- 
cnmetantial  evidence  only  ie  relied  on,  the  defence  falla,  unleaa 
the  clrcQmatancea  exclude  with  reaaoaable  certainty  any 
bypotheslB  of  death  by  accident  or  by  the  act  of  another. 
BlisB,  Sees.  366,  367;  47  N.  Y.  62;  26  An.  404. 

No  sach  exclnsloD  of  any  hypothesia  save  auicide  can  be  predicated 
on  the  mere  fact  of  the  dead  body  of  the  pierson  insured  found 
with  a  mortal  wound  from  a  gunabot,  the  discharged  pistol 
wedged  on  the  thumb,  "as  If  thrust  in  forcibly,"  and  there 
being  other  circumstances  inconsistent  with  self-destruction. 
Leman  v».  Life  Inmiranoe  Co.,  1188. 

MALIUIOUS  PE08ECUTI0N. 

Where  five  persons  unite  in  an  action  claiming  ten  Ihonaand  dollars 
daraasea  against  another  for  malicioua  prosecution  and  arrest^ 
based  on  an  affidavit  charging  them  together  with  a  violation  of 
the  75Sth  section  of  the  Reviaed  Statutes,  the  defendants  against 
whom  the  judgment  haa  been  rendered  properly  appealed  the 
caae  to  the  Supreme  Cotirt. 

There  may  he  illegal  opposition  and  reaistance  to  the  execution  of 
the  process  or  order  of  the  court,  without  the  application  of 
actual  physical  force  or  the  uae  of  worda.  Any  conduct  which 
would  place  the  officer  executing  the  order  in  bodily  fear  or 
terror,  would  constitute  the  illegal  opposition  and.  resistance 
contemplated  by  the  law.  Threats  may  be  communicated  by 
signs,  by  tocea  of  voice,  or  by  actions  as  fully  ae  by  word  of 
mouth. 

Where,  upon  an  affidavit  againat  certain  parties,  aubatantially  true 
as  to  its  facts,  and  where  a  District  Judge,  learned  in  law,  before 
whom  the  affidavit  is  made,  affixes  a  certain  legal  character  to 
the  acts  charged  therein,  and  iaanea  a  warrant  of  nrrest  as 
for  violation  of  a  particular  atatote — for  acta  that  fall  under  that 
statute— bat  anbaequently  dischai^ed  the  prisoners  under  the 
specific  charge  by  reason  of  a  change  of  opinion  by  him  as  to 
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the  rallac7  tbereonder  of  the  f«cU  stated,  the  warrsnt  sod  pro- 
ceedings thereunder  do  not  farnleh  the  basis  for  &  nulidon* 
proeecntion  mnd  arrest. 

Armatrong  et  alt.  vt.  Railroad  Co.,  L44S. 

MANDAMUS. 

The  inspection  and  examination  o(  the  books  and  papers  of  a  pnblic 
office  may  be  claimed  on  application  for  a  mandamus  by  tbose 
who,  by  reason  of  their  official  position,  have  an  interest  in  thit 
examination. 

Sheriff  vt.  Police  Jury  et  al.,  2TS. 

A  mandamus  to  compel  the  inferior  conrt  to  hear  witnesses  to  con- 
firm a  defanlt  will  not  lasne  when,  since  the  application  ot  plain- 
tier  to  confirm  the  default,  the  defendant  in  the  lower  coon  has 
filed  bis  answer. 

The  writs  nnder  Art.  SO  of  the  Oonstitntion  will  not  issne  when  it  is 
apparent  they  can  serve  no  purpose. 

Stale  ex  rel.  D^Amioo  &  Sidolli  os.  Judge,  865. 

The  affidavit  made  for  tbe  purpose  of  obtaining  a  writ  of  seqnestri- 
tion  Is  privna  facie  evidence  of  thtr  facts  authorizing  the  writ. 
Sliingle  and  Lumber  Company  ea.  Lorio,  441. 

An  appellant  has  tbe  right  immediately  after  the  perfection  of  so 
appeal  to  demand  a  transcript  of  tbe  case  from  tbe  clerk,  and 
the  clerk  mast  furnish  it  within  a  reasonable  time  after  demand, 
otherwise  he  can  be  compelled  to  do  so  by  mandamus.  If,  how- 
ever, being  in  default,  he,  before  a  mandamut  Is  taken  out,  ten- 
ders to  the  appellant  a  transcript  duly  certified,  the  appellani 
can  not  decline  to  receive  itand  TnandoTnus  the  clerk  as  if  he  had 
refused  absolutely  to  furnish  it,  on  tbe  ground  that  tbe  transcript 
tendered  was  so  defective  that  appellant's  appeal  might  be  dis- 
missed  on  account  of  its  imperfections.  It  is  the  duty  of  the 
appellant  to  receive  and  to  file  the  certified  record  and  protect 
his  appeal  by  easy  and  familiar  methods.  Appellant  can  not 
collaterally  raise  and  have  determined  on  a  mandamus  the  cor- 
rectness of  the  transcript  so  tendered.  Questions  of  tbst 
character  must  be  raised  and  determined  under  dlSerent  cir- 
cumstances and  conditlona.    When  the  clerk,  under  thecircDin- 
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stftDces  stated,  being  ordered  to  file  a  transcript  on  the  Brat  day 
of  the  term  of  this  coort,  or  show  caose  to  the  contrary,  does  so 
on  the  day  named,  an  application  for  a  mandamus  based  npon 
the  contingency  of  a  refoeal  mnst  be  dismissed  at  relator's  costs. 
State  ex  ret.  Comeau,  Adminietratrix,  vi.  Clerk,  1289. 

In  case  a  jadlcial  seqjestration,  as  an  incident  ot  a  real  action,  Is 
diBSOlved,  and  the  plaintiff  is  lett  nnder  the  restraint  of  an  In- 
junction forbidding  him  to  collect  renta  psndente  lite,  there  is 
ench  probability  ot  resniblag  injury  therefrom  that  ha  is  entitled 
to  a  mandamus  to  compel  the  allowance  of  a  saspeosive  appeal 
from  snch  interlocntory  decrees. 

Slat^  ex  rel.  Lamolhe  vi.  Judge,  1407. 

MARRIAGE. 

All  coDSiderations  in  law  and  morals  naite  to  the  conclusion  that  a 
married  woman  should  be  held  bound  by  her  declarations  in  an 
authentic  deed  that  she  was  a  creditor  of  her  husband  for  the 
price  ot  the  properly  transferred. 

Daval  and  Wife  vs.  Boder,  818. 

Donations  between  the  spouses  are  revocable  by  mutual  consent,  and 
when  revoted,  the  property  retnras  to  the  estate  of  the  donor 
freed  from  any  claim  of  his  heirs  tor  their  legitime,  which  might 
have  attached  to  the  property  if  the  donation  bad  not  been  re- 
voked. Oivil  Code,  Arts.  1493,  L559;  Scudder  vs.  Howe,  44  An. 
1103. 

Abea  and  Wife  vs.  Davia,  818. 

The  prohibitioQ  ot  Art.  161  of  the  Code,  to  the  effect  that,  in  case  of 
divorce  on  the  ground  ot  adultery,  the  gnilty  party  can  never 
contract  matrimony  with  his  or  her  accomplice  in  adultery,  is 
directed  against  marriage  between  the  guilty  spouse  and  the 
particular  person  or  persons  wbo  are  designated  in  the  petition 
for  the  divorce,  or  described  in  the  evidence  in  support  ot  it, 
and  upon  which  petition  and  evidence  the  decree  ot  divorce  is 
founded. 

The  prohibition  ot  the  stitute  ot  New  York,  to  the  effect  that  no 
second  or  other  subiequent  marriage  shall  be  contracted  by  any 
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person  daring  the  lifetime  of  any  former  bnabaDd  or  wife  of 
anch  person,  in  caae  the  former  m&rriage  be  aoDulled  or  dia- 
Bolved  on  the  ground  of  adultery,  has  no  extra-  territorial  effect, 
being  a  penal  statute;  and  it  can  not  be  given  the  effect  ot  an- 
nailing  a  contract  ot  marriage  between  persons  at  tiie  time  n- 
Blding  abroad,  notwithstanding  it  was  solemnized  in  the  city  and 
State  of  New  York — the  contracting  parlies  Aanonncing  tbeir 
intention  to  be,  to  thereafter  reside  in  Loaislana,  and  afterward 
acta  ally  residing  there. 

SucceMvm  of  Hernandez,  962. 


MINORS— TUTORSHIP. 

In  legal  contemplation  there  is  no  debt  of  the  tutor  to  the  minor 
antll  the  end  of  the  tutorship  and  settlement  of  the  tator's 
account.  Hence,  at  a  meeting  ot  creditors  of  the  tutor  to 
elect  a  syndic,  his  vote  can  not  be  received  based  on  the  sup- 
posed debt  to  the  minor,  the  tntorshlp  still  subsistiuK  and  there 
having  been  no  settlement  of  accoaats,  and  the  law  exacting 
that  the  debt  on  which  the  creditor  votes  at  sacb  meeting  be 
fixed  and  certain.  Revised  Statutes,  Sec.  1796;  C.  C,  Art. 
3086;  6  La.  462;  38  An.  16;  6  An.  224. 

Nor,  In  another  view,  can  the  tator  vote  at  anch  meeting  on  a  sup- 
posed debt  due  by  blmeelf  indivldaally  to  himself  as  tntor.  He 
caa  not,  as  tutor,  act  against  or  aae  hlmaelt  individually.  If  the 
interests  ot  the  minor  are  at  all  concerned  at  the  meeting  ot  the 
creditors  of  the  tntor,  it  is  for  the  under  tutors  to  act  tor  the 
minors.     C.  C,  Art.  275;  12  An.  361;  29  An.  531. 

It  is  contrary  to  the  spirit  ot  our  law  tor  the  protection  ot  minors, 
that  the  tutor  seeking  a  discharge  from  his  debts  should  snbject 
the  minors  to  the  operation  ot  the  insolvent  laws,  so  as  to  eHecl 
their  rights  against  him,  least  of  all  to  cancel  their  mortgage 
against  him,  under  the  section  of  our  insolvent  laws  directing 
the  erasure  ot  mortgages.  Hence,  the  tutor  can  not,  in  our 
view,  bring  the  minors  before  the  meeting  of  the  creditors  by 
assuming  to  vote  tor  them.  C.  0.,  Art.  3314;  33  An.  49;  39  Ad. 
631;  31  An.  217;   12  An.  361. 

Major  vs.  CredUon,  867. 
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Where  a  e&le  ia  m&de,  for  the  payment  of  debts,  of  property  belong- 
ing to  a  ancceaaioQ  in  which  minore  have  an  intereat,  it  ia  not 
necessary  to  observe  the  formalitiea  required  by  law  for  the 
alienation  of  minora'  property,  the  interests  of  the  minors  being 
residuary. 

The  Conrt,  eK-o^eio,  holds  further,  that  though  the  property  was 
sold  in  the  succession  tor  the  payment  of  debts,  and  without 
the  formality  for  the  alienation  of  minors'  property,  the  tator, 
who  ia  to  receive  the  price,  in  the  interest  of  all  parties  con- 
cerned, must  furnish  bond  in  the  amount  required  by  law. 

Succeeston  of  Lange,  1017. 

The  legacies  to  minors  may  be  held  under  a  provision  in  the  will  to 
that  effect  and  administered  (or  their  benefit  by  the  executrix 
of  the  deceased,  and  not  paid  to  them  until  their  majority  or 
emancipation.  Succesaion  of  Macias,  31  An.  127;  StraQSS  Snc- 
ceBBion,  88  An.  69. 

Calvert,  Tutrix,  vs.  BouIIenwf,  1132. 

The  law  regarding  reajudicaUi  makes  no  distinction;  the  minor  him- 
aelt,  "when  represented,  is  equally  bound  by  the  authority  of 
the  thing  adjudged,  the  sanction  of  which  is  founded  on  the 
safety  of  society  itself." 

Hoes  re.  Bnaul  et  al.,  1256. 

The  court  where  the  property  is  situated  has  jurisdiction  of  a  suit 
to  have  property  aold  to  effect  a  partition  of  property  of  which 
minors,  who  are  abaentees,  are  co-propnetora  with  major  heirs 
who  are  present,  and  the  aurviving  wife.     31  An.  572. 

In  the  Bult  minora  who  are  absentees  are  properly  represented  by  a 
curator  ad  hoe. 

Parchaeers  at  judicial  sales  are  protected  by  the  judgment  decreeing 
the  sale.  Crawford  vs.  Binion,  1261. 

Vendees  of  commnnlty  property  sold  by  a  hnaband  after  the  death 
of  his  wife  withont  authority  can  not  drive  the  heirs  of  the  wife 
to  an  action  against  their  father  upon  the  minors'  mortgage. 
The  property  remaining  in  bind,  they  have  the  right  to  recover 
it  in  a  petitory  action.  The  recourse  which  minora  have  againet 
105 
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their  tutor's  property  was  granted  in  their  latereet,  and  not  aa 
an  iDatramentaUty  by  which  their  righta  could  be  overridden. 
Neither  tutors  nor  admiuiatratora  are  permitted  aa  a  right  to 
charge  theoiBelves  with  the  value  of  the  property  belonging  to 
the  minors  or  to  successiona,  and  thua  shift  ownership  from  the 
minors  and  the  succession  over  to  themselves. 

LeBlcu  el.  al.  v».  Timber  Co.  el  al.,  1465. 

MORTGAGE. 

In  case  property  is  sent  to  sale  under  a  senior  mortgage,  and  there  re- 
mains a  BurploB  after  the  claim  of  the  first  mortgage  has  been 
paid,  the  purchaser  is  entitled  to  retain  it  and  pay  tt  over  to  the 
subordinate  mortgagees  wben  they  present  tbemselves. 

A  creditor  holding  a  judicial  mortage  only  baa  no  claim  to  or  right 
upon  this  sarplue,  and  is  without  right  to  call  other  creditors 
boldfng  special  mortgagee  Into  court  for  the  purpose  of  discuss- 
ing or  distributing  it.  Much  less  has  he  the  right  to  interplead 
in  the  original  executory  proceedings  and  compel  the  appear- 
ance of  special  mortgagees  to  try  the  validUy  of  their  demands 
with  tbe  pnrpoae  and  object  of  having  tbeir  nullity  pronounced 
to  tbe  effect  tbat  bis  own  be  advanced  to  first  in  rank,  and  thus 
to  be  preferred  in  receiving  payment. 

Such  a  proceeding  is  not  a  concursus,  but  has  the  features  of  a  revoc- 
atory action,  and  is  amenable  to  the  prescription  of  one  year. 
Denegre  v.  Jlfushel,  90. 

An  act  executed  in  the  State  of  Michigan,  between  citizens  of  that 
State,  and  which,  by  the  parties  to  tbe  contract,  is  intended 
to  operate  as  a  mortgage  on  real  estate  situated  in  the  State  ol 
Louisiana,  same  will  be  given  effect  as  a  conventional  mortgage, 
affecting  third  persons  after  due  inscription. 

Oates  tw.  GaHher  et  al.,  286. 

The  mortg^e  accompanies  tbe  negotiable  note  which  it  secures,  in 
its  transfer  to  an  innocent  bolder.  The  secret  equities  between 
tbe  original  parties  can  not  affect  bis  title  to  the  sale,  or  impair 
its  validity  or  that  of  the  mort^^age. 

teeter  vs.  Sheriff  et  al.,  340. 
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While  the  Btipolation  in  an  act  of  mortgage  that  in  the  event  salt 
becomes  neceasary  for  its  entorcement  the  morlgagor  is  to  pa^ 
attorney's  fees,  and  only  on  the  happening  of  that  condition  axe 
such  fees  doe,  yet  it  is  the  duty  of  the  mortgagee  to  make  a 
timely  legal  tender  of  the  principal  and  interest  of  the  debt,  in 
order  to  prevent  the  Institution  of  suit,  and  save  himself  the 
■  payment  of  attorney's  fees. 

Simonda  v».  Shenff  et  al.,  469. 

The  holder  of  a  concurrent  mortgage  note  has  the  liKht  to  assert  his 
preference  for  payment  on  the  proceeds  of  the  sale  of  the  mort- 
gaged property  over  the  transferrer,  the  payee  of  the  note,  by 
third  opposition. 

While  it  may  not  he  necessary  to  make  the  mortgagor  a  party.  It  is 
not  fatal  to  tbe  proceedings  it  he  is  made  a  party  defendant, 
and  a  personal  judgment  prayed  for  as  against  him.  These  mat- 
ters concern  the  mortgagor  and  in  no  way  affect  the  mortgagee, 
who  is  interested  only  so  fat  as  the  opposition  Is  concerned  with 
contesting  the  preference  claim  of  the  third  opponent. 

If  the  agent  of  the  maker  of  a  mortg^e  note  has  no  funds  of  the 
principal  in  his  possession  there  is  no  reason  why,  on  the  re- 
quest of  the  principal,  he  can  not  buy  for  his  own  acconnt  the 
mortgage  note  and  hold  It  as  security  for  the  amount  advanced 
for  the  principal. 

If  tbe  agent  has  money  of  the  principal  in  his  possession  and  pur- 
chases the  note,  and  makes  a  payment  thereon  with  the  funds 
of  the  principal,  this  payment  will  be  considered  as  having  been 
made  b>r  the  principal,  and  the  mortgage  will  be  extinguished 
hy  confusion  to  the  amount  of  the  payment. 

A  mere  endorsement  of  the  note  carries  with  it  the  mortgage  se- 
curity. Oumbei  &  Co.  vs.  Boyer  *  Sheriff,  762. 

A  person  against  whose  property  a  judicial  mortgage  was  recorded 
acquired  as  forced  heir  an  undivided  one-third  In  a  succession. 
In  an  act  ot  compromise  she  transferred  her  undivided  one- 
third  interest  to  the  instituted  heir  and  owner  of  the  remaining 
two -third  interest. 

The  property  being  Immovable  the  plaintiff,  a  judgment  creditor, 
institntei  the  hypothecary  action  against  the  purchaser  and 
third  possessor  of  tbe  undivided  one-third. 
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Tbe  recorded  jadgment  agaiost  tfae  heir  affected  the  mortgageable 
property  thna  owned  to  the  amoant  of  tbe  residuum. 

The  property  inbject  to  the  mortgage,  thongh  tranaferred  to  tlie 
third  posseBsor  by  the  heir,  ia  not  free  from  all  claims  of  the 
encceBsion  If  It  be  shown  that  it  was  affected  by  a  mortgs^  at 
tbe  time  of  the  tranater,  bnt  that  the  inatitated  heir  boaght  it  tu 
not  being  sabject  to  any  jadicial  mortgage. 

To  eatabiiah  the  right  ot  tbe  jadicial  mortgage  creditor,  the  amoaota 
for  which  the  indebted  heir  and  judicial  mortgage  debtor  ia  ac- 
countable sboQld  be  deducted  from  the  gross  active  assets. 

The  reaidoam  accruing  to  the  heir  in  the  immovable  property  will  be 
affected  by  the  judicial  mortgage. 

Bailroad  Company  vs.  Fairex,  1023. 

Where  mortgaged  property  ia  eeiied  in  the  haiK^s  of  a  third  pos- 
seaaor,  who  conaenta  to  its  aeiznre  and  sale,  waives  tbe  thirty 
days'  demand  of  payment  on  principal  debtors,  and  the  ten  days' 
demand  on  him  as  third  poasessor  thereof,  and  who  alBo  accepts 
service  of  notice  of  seizure,  appoints  an  appraiser  to  estimate 
the  value  ot  the  seized  property,  and  is  present  at  the  sale  offer- 
ing no  objection,  but  bidding  thereon,  he  is  estoppied  from 
attacking  subsequently  the  validity  of  the  aale  for  any  defecte 
or  informalities  in  the  proceeding  arising  anterior  to  the  sale. 
5  R.  523;  19  L.  311;  12  An.  888;  2  Ad.  593;  1  An.  11;  36  An. 
774;  43  An.  323;  34  An.  886. 

Where  the  third  possessor  of  property  seized  and  sold  to  satisfy  a 
previooB  mortgage  is  not  an  heir  of  the  defendant  ia  execution, 
or  interested  in  the  distribution  of  the  proceeds  of  the  sale,  he 
has  no  right  to  question  whether  the  vendee  paid  the  price,  or 
whether  the  terms  of  tbe  sale  were  complied  with  by  him.  36 
An.  774 ;  C.  P.  15.  Derouen  vs.  Bebert  el  ota.,  1388. 


MUNICIPAL  COEPOKATIONS. 

Mnnicfpal  corporations  are  restricted  by  their  charters  with  respect 
to  the  taxes  the  corporation  may  impoae  on  property  oroccopa- 
tiona.  See  Burroughs  on  Taxation,  Ohap.  19,  p.  381 ;  29  An.  261. 
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The  Legislature  may,  by  general  act  i.  e.  applicable  to  all  such  cor- 
porations, enlarge  their  taxing  pover — that  is,  without  amend- 
ing their  charters,  this  enlargement  of  the  taxing  power  may  be 
efTectedby  general  legislation.  1  Dillon,  Chap.  5,  p.  169;  Rev- 
enue Act  1890,  No.  150,  Sec.  14. 

Legislative  provieionB  conferring  the  taxing  power  on  cities,  towns 
and  parielieB  are  within  the  scope  of  the  title  of  the  act  "To 
levy,  collect  end  enforce  payment  of  an  annaal  license  tax  upon 
persons,  aBBCciatione  or  business  firms  and  corporations  pursuing 
any  trade,  profession,"  etc.  Act  No.  150  ot  1890;  Const.  La., 
Art.  29;  Municipality  vs.  Michaud,  6  An.  606;  Succession  of 
Lambeth,  9  An.  333. 

Mayor  and  Council  vg'  Tl'^tfe,  449. 

A  municipal  corporation  can  proceed  by  rule  to  compel  the  tax- 
payer to  deliver  to  the  tax  collecting  officer  the  personal  prop- 
erty assessed,  to  the  end  of  realizing,  at  public  sale,  the  amount 
of  the  taxes,  costs  and  penalties. 

The  remedy  in  this  respect  is  similar  to  that  of  the  State. 

City  vs.  Inaurance  Companj/,  557. 

If  the  property  assessed  "  has  been  concealed,  parted  with  or  dis- 
posed of  "  by  the  tax-debtor,  so  that  its  seizure  has  been  ren- 
dered impossible  by  the  debtor's  acts,  seizure  of  other  property 
becomes  possible.  Id.,'558. 

The  Leg^islature  may  delegate  to  municipal  corporations  power  to  ' 
adopt  and  enforce  ordinances  of  special  local  importance,  though 
general  statutes  exist  relating  to  the  same  subjects. 

The  same  act  may  constitute  a  crime  against  the  public  law  ot  the 
State  and  also  a  petty  offence  against  a  municipal  regulation. 
The  two  offences  are  different,  and  each  may  be  punished  with- 
out violating  any  constitutional  right  of  the  party  accused. 

Violations  of  city  ordinances  may  be  tried  and  punished  eammarily 
without  information  or  indictment  or  trial  by  jury. 

City  of  Monroe  vs.  Hardy,  1232. 

An  act  may  be  an  offence  under  the  laws  ot  the  State  and  subject  to 
a  penalty  tor  violating  municipal  authority. 


MUNICIPAL  CORPORATIONS— CbnKnufld. 

The  power  veated  by  legislation  in  a  city  corporation  to  make  by- 
laws for  its  own  KOTemment  and  the  reginlation  of  ita  police  in- 
clndes  the  power  of  punisbiDg  violations  of  Ita  ordinances,  thoi^h 
the  offence  be  also  denonnced  by  State  laws. 

The  violators  of  the  ordinances  of  a'corporatlon  are  sentenced  to 
pay  a  Bne  withoat  a  jnry.  The  offences  being  of  minor  impof 
tance  and  petty,  tbey  can  not  claim  immonity  from  the  penalty 
imposed  by  the  ordinance  by  claiming  the  right  to  trial  by  jury 
before  the  District  Court. 

Carrying  concealed  weapons  is  an  offence  against  the  ordioaaces  of 
th9  municipality,  and  as  snch  is  punishable  by  sentence  of  the 
Mayor's  Court. 

The  corporate  authority  did  not  exceed  their  power  by  adopting  a 
reasonable  minimum  penalty  within  the  delegated  power.  The 
Legislature  fixed  the  maximum  penalty  at  one  bnndred  dollars. 
The  corporation  observed  that  limit  and  added  not  less  than  five 
dollars.  The  minimum  adopted  by  the  ordinance  docs  not  make 
it  Illegal,  being  within  the  delegated  power. 

Board  qf  Police  and  Mayor  vs.  Oiron,  1364. 

When  it  is  alleged  that  a  municipal  corporation  has  eiecated  a  law- 
ful power  In  an  Injurious  and  malicioas  manner,  the  presomp- 
tion  will  be  in  favor  of  the  propriety  and  good  faith  of  the  act 
of  the  corporation,  and  the  plaintiff  must  make  oat  a  clear  case 
ot  wilful  oppression  to  obtain  relief. 

A  municipal  corporation  Is  not  liable  for  damages  done  to  private 
property,  unless  the  act  was  done  without  authority  of  law,  or, 
being  authorized  by  law,  was  improperly  and  wantonly  execnted. 
Thibodaux  v».  Town  of  TAtbodau^,  152S. 

See  City  of  New  Orleans. 

NEGLIGENCE. 

There  is  no  restriction  as  to  the  number  of  trains,  rsgalar  or  spedal, 
which  a  railroad  company  may  run  over  its  linea,  noris  tbere 
any  law  in  this  State,  except  in  cities,  to  regulate  their  rate  of 
speed. 
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KEGLiaENOE— Continued. 

In  tbe  absence  ol  etatatoF^  reKulations  common  pmdence  will 
regulate  the  rate  of  speed  In  pasBing  statioiu  and  croBelngs,  and 
the  degree  of  negligence  will  be  determinect  by  the  lacta  In  each 
case. 

Where  patties,  from  mottveB  of  busfnees  or  pleaeare,  cross  a  track, 
before  going  on  it  tbey  are  required  to  exercise  caation,  care 
and  prudence;  to  look  and  listen  for  an  approaching  train.  If 
they  do  this  it  ie  not  negligence  to  go  on  the  track  when  no  train 
ii  Been  or  heard  approaching. 

Where  a  party  goes  on  a  railroad  track  for  the  parpose  of  nslng  it  as 
a  highway,  he,  to  a  certain  extent,  assamee  all  risks;  it  would 
require  very  gross  negligence,  amounting  to  malice,  to  make  the 
railroad  company  liable  to  him ;  and  this  rule  applies  with  greater 
reason  when  the  injured  party  has  a  safer  mode  of  travel  by  a 
public  highway. 

Greater  care,  caution  and  prudence  are  reqnired  of  a  deaf  mate  who 
goes  on  a  railroad  track  than  one  in  the  fnll  possesaion  of  all  his 
senses.  If  he  uses  the  raised  bed  as  a  highway,  placing  himself 
in  a  situation  where  hearing  Is  one  of  the  essentials  of  safety,  it 
is  negligence  on  his  part.       Schexnaydre  vs.  Railroad  Co.,  248. 

The  conductor  put  the  car  In  motion  before  the  passenger  had  time 
to  step  off,  and  as  a  conseqaence  she  was  thrown  from  the  step, 
fell  to  the  ground  and  was  injured ;  U  is  negligence  for  which 
the  defendant  company  is  liable  for  damages. 

Liability  by  the  principal  arises  when  the  servant  is  acting  within  the 
scope  of  hia  employment. 

Plaintiff  is  entitled  to  compensatory  damages. 

Conwap  vs.  Railroad  Co. ,  1430. 

There  is  a  distinction  between  servants  of  a  corporation  exercising 
no  snpervision  over  others  engaged  with  them  in  the  same  em- 
ployment and  employes  clothed  with  the  control  of  a  depart- 
ment, with  authority  to  employ  and  discharge  the  servants  of  a 
master.  Mattite  vs.  Ice  Company,  1585. 

The  servant  la  supposed  to  know  and  assume  the  risk  of  his  fellow 
servant's  carelessness  and  negligence;  but  he  does  not  risk  the 
carelessness  and  negligence  of  those  placed  over  him. 


NEOLIGENCE— Continued. 

He  acta  ina  sabordinate  capacity.  Hia  duty  is  obedience.  He  relies 
on  the  care  and  jadgment  ot  hie  anperlore. 

A  corporation  is  liable  for  negligence  respecting  dabieB  it  is  required 
to  perform  as  master. 

The  agent  eotrusted  with  thetr  perrormance  occupies  the  place  ot 
the  corporation,  deemed  preeent. 

The  engineer  in  charge  of  the  machinery  and  of  the  ammonia  de- 
partment of  the  plant  was  informed  of  a  "  bag"  termed  on  the 
ebell  ot  a  boiler,  that  exploded  three  hours  after  he  had  been 
informed. 

The  boiler  was  not  "  cut  off  "  and  put  out  ot  service  as  required  to 
avert  accidents. 

Id.,  1536. 

In  an  action  for  damages  against  a  railroad  company  by  the  surviv- 
ing parents  for  the  loss  ot  their  son  run  over  and  killed  by  the 
locomotive,  the  defence  ot  contributory  negligence  will  not 
avail,  if  by  reasonable  care  on  the  part  ot  those  in  charge  of  the 
train  the  accident  conld  have  been  avoided.  2  Thompson  on 
Negligence,  1105,  llOS;  Patterson's  Railway  Accident  Law,  51, 
65;  144  U.  S.  Reports,  42S. 

The  obligation  of  reasonable  care  to  avoid  accidents  on  railroad 
tracka  running  through  cities  rests  on  the  railroad  companies, 
although  the  tracks  are  laid  on  an  embankment  the  property  of 
the  company.     Fierce  on  Railroads,  830 -,  1  Thompson  on  Neg- 


,  449. 


See  Damf^es;  Evidence. 


McGuire  et  al.  v».  Railroad  Co.,  1543. 


NUISANCE. 

The  law  does  not  limit  its  protection  to  parties  who  are  aggrieved  in 
dollars  and  cents  by  a  continuing  nuisance.  The  fact  that  the 
plaintitt  in  injunction  does  not  own  the  premises  which  he  occo- 
piee,  but  occupies  them  as  a  tenant,''  does  not  withdraw  from 
him  and  his  family  the  protection  ot  the  law  against  a  nuisance 
afTecting  their  health  and  comfort. 

State  ex  rel.  Violett  t>a.  Judge,  79. 


NUISANCE— Omttnued. 

A  civil  action  on  behalf  of  the  public  will  lie  it  the  naEsanoe  Ib  public. 

A  naisance  per  ee  which  affects  the  health  may  be  abated,  and  under 

proper  limitations  and  reBtrictions  a  writ  of  injunction  may  be 

issned. 

Board  of  Health  vs.  Cotton  Mills,  806. 

OBLIGATION. 

In  cases  of  flood,  as  in  those  of  conflagration,  services  rendered 
voluntarily  to  preeeve  another  man's  property  from  destruction 
ate  presumed  to  be  grataltona  aud  give  no  cause  of  action. 

Railroad  Co.  vs.  Tarcan,  155, 

The  posseBsor  of  land  or  tenements  ie  not  at  liberty  to  plant  in  them 
dangerous  iuetruments,  which  may  eerlously  injure  treBpasserB, 
but  he  is  under  no  duty  to  keep  his  premises  in  a  safe  condition 
for  other  persons  than  thoee  whom  he  invites — and,  con- 
sequently, he  is  not  liable  to  treBpoBsers  for  injuries  they  may 
receive  from  defects  nob  amounting  to  traps  in  such  premises. 
Fre-dericks  vs.  Railroad  Co.,  1180. 

OFFICE— OFFICER. 

The  inspection  and  examination  of  the  Dooks  and  papers  of  a  public 
office  may  be  claimed  on  application  for  a  mandamtis  by  those 
who,  by  reason  of  their  official  position,  have  an  Interest  in 
that  examination. 

In  view  of  the  relations  of  the  sheriff  as  the  collector  of  parish  taxes 
and  licenses,  and  that  be  is  required  to  settle  for  his  collections 
with  the  parish  treasurer,  who  settles  with  the  jury,  the  police 
jury  must  be  deemed  to  have  an  interest  in  the  esamination  of 
the  sheriff's  books  and  papers  whenever  the  information  to  be 
elicited  becomes  necessary  for  settlement  of  the  jury  with  the 
parish  treasurer  or  for  other  purposes  within  the  scope  of  the 
duties  of  the  jury.     1  Oreenleaf  on  Evidence,  pp.  471,  473. 

Sheriff  et  al.  vs.  Police  Jury  et  al.,  278, 

The  "  veterinary  surgeon "  mentioned  in  Sec.  6  of  the  ordinance 
creating  a  paid  fire  department  for  the  city  of  New  Orleans  is 
an  officer  of  the  department  and  holds  bis  office  during  good 
behavior. 


OFFICE—  Ckmtinued. 

Tbfl  Board  oF  OommlaaionerB  was  abaolately  wlthont;  power  <a 
aathorlt;  to  displace  a  veterinary  sni^eon  who  had  been  elected 
and  qaalifl«d  and  was  in  the  dischai^e  of  his  duties  as  soch,  by 
the  election  ot  another  person,  the  officer  having  neither 
rerigned  nor  been  Impeached.  Such  election  wa£  abeolately 
nail,  carrying  with  it  no  legal  efFecto. 

The  officer  attempted  to  be  displaced  through  snch  an  elecUon  bf 
the  board  was  aathorized  to  ask  and  the  court  jastlfied  in  grant- 
ing an  injunction  in  his  favor  restraining  the  newly  elected  Bsr- 
geon,  the  Board  of  Oommissiooers  and  the  chief  of  the  depart- 
ment from  interfering  with  him  in  the  performance  of  bis 
duties.  Wheeler  es.  Fire  Commis»ionert.,  73L 

The  provisions  of  Article  201  of  the  Constitution,  that  for  any  of 
the  causes  enumerated  in  Article  19(1,  district  attorneys,  clerks 
of  conrt,  sheriffs,  coroners,  recorders,  justices  of  the  peace,  and 
all  other  parish,  municipal  and  ward  officers,  shall  be  removed 
by  judgment  of  the  District  Court  of  the  domicile  ot  ancb  otHcer 
(in  the  parish  of  Orleans  the  Civil  District  Conrt) ,  are  not 
exclusive  of  stl  other  methods  by  which  municipal  officers  may 
be  displaced.  The  power  granted  by  the  General  Assembly  in 
Sees.  58  et  geq.  of  the  charter  of  New  Orleans  to  the  Common 
Conncil  to  remove  the  recorders  of  the  Recorders'  Conrta  by 
impeachment  proceedings  is  constitutionally  granted. 

State  ex  rel.  Whiiaker  va.  AdatM  et  al.,  830. 

The  mayor  of  the  city  is  incapacitated  to  enter  into  an  act  ot  com- 
promise, and  hind  the  city  thereby,  anleas  specially  authorized 
by  competent  authority,  and  he  can  not,  by  acting  under  such  a 
compromise,  estop  the  assertion  of  the  city's  legal  rights. 

at]/  ve.  Board  of  Adminittratort,  863. 

An  officer  who  acts  strictly  within  the  dnties  Imposed  apon  him  by 
law  is  not  responsible  Individually  for  acts  committed  in  the  dis- 
charge of  official  duties. 

Thibodavx  va.  Tbwn  of  Thibodavx,  1528. 

OWNERSHIP. 

A  patent  for  public  lands  reciting  that  a  named  party  has  purchased 
all  the  ansurveyed  sea  marsh  In  a  certain  township  and  range, 


OWNERSHIP— OoiKinued . 

west  of  the  MJBslaBippi  river,  excepting  certain  anrveyed  lots 
situated  on  the  river,  containing  a  certain  nnmher  of  acrea,  and 
extending  back  to  a  certain  named  bay,  according  to  the  ofQcial 
plat  of  the  sacyey  of  said  lands,  In  the  State  land  office,  does  not 
evidence  a  sale  per  averaionem. 

Stale  va.  Buck  and  Fruit  Co.,  656. 

The  title  to  alluvion  ia  a  pnrety  accessory  right  attaching  exclusively 
to  riparian  proprietorsbip  and  incapable  of  existing  without  it. 

The  very  object,  purpose  and  acope  of  Act  104  of  1888  is  to  author- 
ize the  register  of  the  State  land  office  to  cancel  the  entry  last 
made  when  there  are  two  conflicting  patents  outstanding  to  the 
same  identical  land.  It  does  not  confer  upon  him  anthorlty  to 
hear  and  cletermine  such  a  controversy  as  this.  Id. 

PARTITION. 

See  Commnnity  of  Acquets  and  Gains;  Minors;  Pleading  and  Prac- 
tice. 

PARTNERSHIP. 

The  responsibility  of  a  partner  may  exist,  though  it  was  not  known 
by  the  creditor  that  he  was  a  member  of  the  partnership. 

Whenever  the  parties  intend  a  partnership  between  themselves, 
they  are,  or  at  least  may  be  held  to  be,  partners  aa  to  third  per- 
sons.    Story  on  Partnership,  Sec.  49. 

The  existence  of  a  dormant  partner  may  be  nnknown  to  the  creditor, 
and  yet  he  may  be  held  liable  to  the  extent  of  his  responsibility 
aa  a  partner.     Lindley  on  Partnership,  Vol.  1,  p.  339. 

The  secret  partner  can  escape  liability  only  by  the  failure  of  the 
creditors  to  discover  the  relation  he  holds  to  the  businesa, 
Uhaffraix  &  Agar  va.  Lafltte  &  Co.,  30  An.  631. 

Schmidt  &  Ziegler  va.  Ittmaa  et  al.,  894. 

An  action  to  recover  the  amonnt  of  alleged  debta  paid  and  advanced 
for  another,  ia  an  action  tor  the  aettlement  of  a  partnersblp]and 
is  prescribed  by  ten,  not  by  one,  three  or  five  years.  Civil 
Code,  Arts.  3858,  3664;  Act  of  1888,  No.  76;  12  Rob.  148. 

BeddtcfcM.  White^lldi. 

See  Citation. 


PLEADING   AND  PRACTICE. 

When  a  legal  proceeding  la  commenced  against  a  person,  whether 
resident  within  the  jaFiediccion  ot  the  court  in  which  it  is 
bftgan  or  not,  the  deteadant  muet  be  bronjcbt  in  court,  in  some 
one  or  the  forms  provided  by  law,  or  a  voluntary  appearance 
must  be  made  on  bis  behalt  that  jurisdiction  may  attach. 

When  the  proceedinga  are  od  &  bond  tor  the  appearance  ot  an 
accused,  the  call  on  the  principal  and  surety,  by  the  abeiiff 
under  the  order  ot  court,  must  be  made  in  order  that  the  judg- 
ment  prooounced  may  be  valid.    This  formality  is  jurisdictional. 

The  piaintifT  in  Injunctioii,  having  alleged  that  there  was  do  process 
whatever,  aid  having  complied  with  prereqaisitea  by  t:iking  the 
oath  required  and  furnishing  bond  to  obtain  an  injunction,  the 
court  of  her  domicile  has  jurisdiclion  to  hear  the  canse  on  the 
merits. 

Sheriff  M.  Judge,  etc. .  29. 

En  case  property  is  oeut  to  sale  under  a  senior  mortgage  and  there 
remains  a  surplus  after  the  claim  of  the  first  mortgagee  has  been 
paid,  the  purchaser  is  entitled  to  retain  it  and  pay  it  over  to  the 
Bubardinate  mortsagees  when  they  present  themselves. 

A  creditor  holding  a.  judicial  mortgage  only  has  no  claim  to,  or  right 
upcn  this  surplus,  and  is  without  right  to  call  other  creditors 
holding  special  mortgages  into  court  for  the  purposa  of  discuss- 
ing or  distributing  it.  Much  less  has  he  the  right  to  interplead  io 
t)ie  original  etocutory  proceedings  and  compel  the  appearance 
of  special  mortgagees  to  try  the  validity  of  their  demands  with 
the  purpose  and  object  of  having  their  nullity  pronounced  to  the 
effect  that  his  own  be  advanced  to  first  in  rank,  and  thns  to  be 
preferred  in  receiving  payment.  Such  a  proceeding  is  not  a 
concursua,  but  has  the  features  of  a  revocatory  action,  and  i» 
amenable  to  the  prescriplion  of  one  year. 

Dcnegre  v$.  Mit»het,  90. 

The  remedy  to  correct  the  alleged  illegality  in  the  appointment  of  > 
receiver  is  by  rule  to  set  aside  and  vacate  the  order  ot  appoint- 
ment, and,  if  the  rule  be  denied,  to  appeal  from  the  decision. 

Whether  Ihe  company  consented  legally  is  a  question  of  proof  to  be 
considered  on  trial  of  a  rule. 

State  ex  rel.  Brewing  Co.  vs.  Judge,  100. 
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PLEADING  AND  PRACTICE— Cbfttinwed. 

It  is  only  a  "  conflict  of  privilege  "  between  creditors  that  the  statute 
(Eov,  Stat.,  Sec.  1942)  contemplates,  or  by  which  authority  is 
conferred  npon  courts  to  classify,  "  according  to  their  rank,"  in 
the  enmmary  manner  pointed  out ;  it  does  not  purport  to  give  the 
courts  jurisdiction  to  summarily  adjudge  the  validity  of  debts 
which  are  secured  by  privileges  or  mortgages,  and  by  that  means 
to  displace  one  and  advance  the  rank  of  another.  It  does  not  pur* 
port  to  authorize  mere  strangers  to  the  principal  litigation  to  be 
thus  summarily  coerced  into  court  and  compelled  to  submit  their 
claim  to  investigation  and  judgment  on  simple  rule  without 
their  having  resorted  to  any  judicial  proceedings  looking  to  the 
assertion  of  any  claim  ou  the  proceeds  of  sale  in  the  possession 
of  the  court. 

Denegre  cs.  Muahet,  97. 

Where  a  party  appears  and  excepts  to  want  ot  citation  in  a  cause, 
which  is  overrnled,  and  he  then,  reserving  his  rights  under  the 
exception,  flies  a  plea  to  the  jurisdiction,  the  latter  plea  is  not 
such  an  appearance  as  will  cure  the  want  of  citation. 

Slate  ex  ret.  Police  Jury  p8.  Justice  of  the  Peace,  1 17. 

In  case  the  wife,  sued  for  divorce,  sots  up,  by  way  of  reconvention, 
a  counter  demand  for  a  separation,  It  is  competent  for  the  plain- 
tiff to  rebut  the  defendant's  evidence  by  the  introduction  ot 
evidence  pertinent  thereto,  notwithstanding  it  be  inapplicahle  to 
hie  principal  demand,  which  has  been  disallowed. 

No  formal  answer  to  or  denial  ot  the  averments  ot  the  defendant's 
reconventional  demand  is  contemplated  in  out  law,  and  the 
plaintiO  may  introduce  any  evidence  in  rebuttal  or  disavowal  o( 
same,  in  the  same  manner,  and  to  the  same  estent  that  he  might 
under  a  formal  denial  thereof. 

Suberville  vs.  Adams,  119. 

It  ie  a  general  but  not  an  inflexible  rule  that  prior  to  the  modiflcation 
or  reecissiou  ot  an  order  of  injunction,  notice  should  be  given  to 
the  party  who  obtained  the  writ.  Where  the  rule  la  departed 
from  it  is  proper  that  such  notice  should  be  subsequently  given, 
to  the  end  that  parties  may  guard  their  interests  and  rights. 
State  ex  rel.  Lehman  vs.  Judge,  163. 


PLEADING  AND  PRACTICE— On  tinned. 

The  contention  Is  not  weil  lonnded  th&t  a  judge  of  &  Civi!  District 
Court  wbo  grant?,  prior  to  allotment,  an  order  of  injanction,  tn 
so  doing,  exbauBtB  his  power,  oyer  the  order  and  is  without  au- 
thority, sabaequentlf  and  prior  to  allotment,  to  modify  or  re- 
scind the  same.  Until  allotment  he,  tor  legal  purposes,  retains 
control  o(  his  own  order. 

Where  aach  a  second  order  has  been  granted  and  it  is  songht  to  have 
the  same  reviewed  under  a  writ  of  cerliorart,  the  jadge  of  tbe 
particular  division  of  tbe  court,  wbo  has  at  the  time  of  tbe  ap- 
plication for  the  writ,  control  of  the  case  by  alloimeot,  is  the 
proper  judge  before  whom  to  test  contradictorily  tbe  order 
complained  of.  Id. 

Where  a  widow  sues  for  dam^es  resulting  from  the  death  of  her 
husband,  caused  by  negligence  of  defendants,  there  is  no  mis- 
joinder of  parties  plaintiff,  it  she  sues  individually  and  as  tutrix 
of  her  minor  child.  Issue  of  her  marriage  with  deceased. 

Where  the  parties  are  liable  in  tolido,  and  each  is  cited,  they  are  all 
before  the  court,  and  the  tact  that  tbe  petition  alleges  that  the 
injury  was  inflicted  by  a  commercial  firm,  composed  of  the  indi- 
viduals wbo  are  liable,  is  not  sufficient  tor  the  dismissal  of  the 
suit,  although  the  Arm  had  been  dissolved  at  the  time  of  the  in- 
stitution of  the  suit.  The  petition  discloses  a  cause  of  action 
when  it  sets  out  the  manner  in  which  the  deceased  was  killed 
and  charges  negligence  on  part  of  the  defendants,  and  the  ab- 
sence of  contributory  negligence  on  part  of  deceased. 

Helm,  Tutrix,  r».  O'Bowrfee,  17S. 

Defendant  in  posseaaion  claiming  title  has  the  r^bt  to  require  that 
plaintiff  not  only  show  a  better  title  than  faia  own,  but  a  title  as 
good  as  any  the  latter  can  oppose  to  him,  whether  vested  in 
defendant  or  not.  This  outstanding  title  must  be  a  legal  sub- 
sisting and  better  title  than  the  plaintiff. 

Where  defendant  does  not  claim  to  hold  himself  under  that  title,  bot 
avers  that  it  is  vested,  not  in  plaintiff,  but  in  others,  his  conten- 
tion is  repelled  by  a  judgment  having  tbe  force  of  res  judicata 
rendered  contradictorily  between  tbe  parties  themselves  which 
decreed  the  plaintitTs  to  legally  own  tbe.  same. 

Font  vs.  McConnell,  215. 


PLEADING  AND  PRACTICE— 0(»i(inued. 

In  a  Slit  (or  damaKoa  for  tbe  death  of  a  peraoo  alleged  to  have  been 
caused  by  the  negligence  of  tbe  employes  of  a  railroad  company, 
where  the  plaintiffB  allege  themselveB  to  be  the  widow  and  chU- 
drea  of  the  deceased  (the  widow  suing  tor  herself  individually 
and  for  the  minors  as  their  mother  and  tntrlz,)  defendant  is  not 
entitled  under  an  nnrestricted  offer  or  teoder  of  evidence  to 
introdace  generally  and  against  all  the  plaintiSe  an  extra-judicial 
odraissioQ  made  by  tbe  mother  since  the  institation  ot  the  suit, 
that  she  was  not  married  to  the  deceased,  when  prior  to  this 
admission  she  had  teJtiBed  as  a  witness  in  the  case  that  she  was 
his  widow.  Had  she  Baed  alone  and  in  her  own  behalf,  sach  an 
admission,  if  legally  proved,  was  admissible  against  her.  Quoad 
admissions  made  by  her  as  aHecting  herself,  her  slolus  as  a  party 
was  not  merged  into  that  ot  a  witness. 

Jackgon,  Tutrix,  v».  Railroad  Company,  226. 

Ad  exception  that  the  petition  ot  a  corporation  does  not  show  that 
salt  was  antfaorized,  will  be  overruled  it  the  affidavit  accom- 
panying tbe  petition  discloies  the  name  of  the  vice  president  of 
the  company,  and  affirms  tbe  troth  of  its  alfegations,  the  neces- 
aary  inference  therefrom  being  that  the  suit  was  apparently 
authorized. 

Lacaze  A  Reine  vs.  Oreditort,  237. 

Where  it  appears  by  the  allegations  ot  a  petition,  taken  as  true  tor 
the  exception,  that  tbe  defendant  company  carried  the  plaintiff, 
a  passenger,  beyond  his  point  ot  destination;  that  he  was  for- 
cibly put  off  at  a  point  at  which  there  was  no  station ; 

The  wrongtol  act  was,  if  truly  alleged,  a  trespass,  actionable  in  the 
parish  in  which  the  passenger  was  thus  ejected. 

Dave  «a.  Railroad  and  Steamship  Company,  27-3. 

The  plaintiff  in  a  salt  vUi  execativa,  having  been  enjoined,  on  tbe 
ground  that  there  was  a  deficiency  in  tbe  measurement  of  the 
land  sold  by  her,  interposed  the  plea  ot  bo  cause  of  action. 
She  has  not^lbereby  waived  any  ot  her  rights  to  answer  and  to  trial 
on  the  merits. 

Oughlielhmi  vs.  Qeiamar,  280. 


PLEADING  AND  PRACTICE— ftmftnued. 

Id  case  an  absentee  is  songht  to  be  reached  and  affected  by  a  decree 
appertaining  to  real  estate  sitaate  here,  the  appointment  of  s 
cnrator  ad  Hoc  to  represent  him  is  jarisdictional,  and  the  rnoda* 
operandi  of  appointment  must  closely  conform  to  the  Constito- 
tion  and  law,  on  the  pain  o/  nnllity. 

GaUs  vs.  Oaither  et  al.,  286. 

Belore  the  court  snatains  an  exception  filed  by  a  defendant  bie  legal 

interest  to  take  the  particular  exception  mnst  appoar. 
Plaintiff  in  bringing  a  petitory  action  is  not  necessarily  forced  to  cd- 
nmlate  therewith  an  action  o(  anility  to  set  aside  jadicial  pro- 
ce«dtnge  In  which  apparently  bis  title  In  the  property  baa  been 
divested.  He  bas  at  his  risk  the  right  to  allege  each  proceed- 
ings to  be  abaolate  nullitlee  and  to  go  to  trial  on  that  iasne. 

Belard  &  Jo\n»an  vs.  Gebeltn  et  al.,  326. 
ifffirs  oJFwA  va.  Mills  *  PkiUipt,  331. 

In  proceedings  before  the  City  Courts  no  delanlt  preliminary  to 
judgment  against  defendant  is  required.  Code  of  Practice,  Arts.- 
582,  683. 

Nor  can  these  courts  by  their  mies  require  ancb  detanlt. 

Slate  ex  rel.  D'Amieo  &  Sidotti  vs.  Judge,  365. 

Where  a  matrimonial  community  ot  acquets  and  gBtDS  existd  and  the 
wife  dies  and  her  succession  is  opened  by  the  qualification  ot  the 
husband  as  natural  tutor  of  his  minor  children  issue  ot  his  mar- 
riage with  the  decedent,  a  creditor  who  has  obtained  a  judgment 
on  a  commnnity  debt  can  not  compiel  an  administration  ot  the 
wife's  succession.  His  remedy  is  to  proceed  against  the  sorrlT- 
ing  husband  and  the  community  property. 

Succession  of  Booke,  Wife  of  Aahbey,  353. 

In  a  possessory  action,  where  the  plaintiff  annexes  a  deed  to  hii 
petition,  made  a  part  thereof,  for  the  purpose  only  of  showing 
the  nature  of  the  possession,  that  fact  will  not  impreea  the  ac- 
tion with  the  character  of  a  petitory  one. 

In  a  possessory  action  only  the  fact  of  possession  and  the  action 
thereof  can  be  considered. 

Planting  and  Manufacturing  Co.  vs.  Biggaaon,  425. 
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PLEADING  AND  PRACTICE— ftmHnued. 

Tbs  State  can  oat  be  sued  before  her  own  tribtmalB  without  her  con- 
seat — the  qneation  is  not  aOected  by  the  fact  that  the  claim  is  a 
demand  in  reconvention,  sat  np  in  a  snit  broagbt  by  the  State. 
SUte  VB.  Bradley,  37  An.  623. 

State  vs.  Gainee  el  al.,  431. 

An  exception  of  prematarity  is  not  waived  nor  merged  In  the  an- 
swer by  a  consent  to  have  the  same  referred  to  be  tried  with, the 
merits,  particnlarly  where  the  answer  filed  is  nnder  reservation 
of  the  exception. 

Mvrray  et  at.  va.  jS^ccMaton  of  Spevoer  et  at.,  462. 

In  case  the  original  sntt  and  seqnestratlon  have  proceeded  on 
the  theory  that  the  debt  is  dae  at  the  time  of  filing,  a  supple- 
mental petition  alleging  the  new  and  sabstantial  fact  that  the 
debt  has  become  due  since  the  suit  was  filed  changes  the  snbstance 
of  tbe  original  demand  in  an  important  particular. 

Egan  vs.  Posh,  476. 

A  third  opponent,  contesting  the  rank  of  plaintiff's  privilege,  as  well 
as  the  bona /Idea  of  his  claim,  mast  stand  or  tall  by  his  allegations. 
Reserving  the  benefit  of  a  suit  against  the  defendant,  he  had 
previously  filed,  prevents  his  taking  anything,  by  way  of  oppo- 
sition, that  he  seeks  advantage  of  in  each  pending  suit.  Third 
opposition  in  one  court  can  not  be  used  or  employed  as  an  ac- 
cessory of  another  suit  in  a  different  court. 

Gitalin  vs.  Williams,  609. 

A  substantial  compUance  with  the  provisions  of  the  law  (Act  87  ot 
1882)  In  reference  to  third  persons  claiming  personal  property 
seized.  Is  all  that  can  be  required.  Making  afQdavIt  as  to  the 
character  of  the  ownership  thereof  with  a  view  of  demanding  a 
bond  of  indemnity  Is  such  compliance.  When  the  civil  sheriff 
refuses,  after  such  a  notice,  to  proceed  with  a  sale  nnder  execu- 
tion until  bond  shall  have  been  furnished  by  the  seizing  creditor, 
the  court  will  not  disturb  the  ruling  of  tbe  lower  court,  refus- 
ing to  set  aside  seizure,  bnt  staying  execution  until  farther 
orders. 

Qraveley  M.  Ice  Machine  Co.,  649. 
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FLEADINQ  AND  PBAOTICE— Omtinued. 

In  the  anlt  tor  slander  o(  Utl»  1(  the  defendant  sets  np  title,  he 
changea  the  character  ot  the  action.  It  becomeB  a  soit  to  ti; 
tltlea  in  which  the  harden  of  proof  to  maintain  title  ia  on  de- 
fendant as  in  the  petitory  action. 

McGmnell  v».  Ory,  561. 

The  ''  judgment  by  default"  did  not  conclnde  the  parties  and  cut  ofl 
a  renand&tion  by  them  of  their  mother's  snccession — each  a 
jadgment  not  being  deflnltlTe  in  its  character. 

The  tacit  admission  resaltlng  from  the  jndgmeat  by  default  disap- 
peared at  once  upon  the  filing  of  the  disclaimer  without  the 
necessity  of  a  formal  setting  aside  of  the  default  by  moUon. 

It  was  not  necessary,  in  order  to  prevent  jodgment  being  rendered 
against  these  psrtles  as  heirs  oF  their  mother,  that  they  ahonld 
have  renouDced  her  succession  by  notarial  act;  the  paper  filed 
by  them  snfflced  for  that  purpose.  Defendants  owed  no  duty 
to  plaintiff — were  not  Its  debtor  and  conld  not  be  forced  againU 
their  will  to  accept  the  succession. 

The  parties  cited  having,  however,  not  disclaimed  being  heirs  of 
their  bbothbr,  bnt  allowed  a  deHnitive  judgment  to  be  given 
agalost  them  as  such,  mast  be  held  to  have  accepted  his  suc- 
cession, and  they,  as  such  heirs,  represent  directly  an  interesC 
in  the  interest' formerly  held  by  him. 

The  Immediate  heirs  of  the  mother  having  renounced  her  succes- 
aion  and  there  being  no  otbers  known,  pl^ntifl  and  the  court 
are  warranted  in  acting  upon  the  assumption  that  the  interest 
which  had  been  cast  apon  the  mother  had  devolved  upon  the 
sister  and  the  three  brothers  by  reason  ot  accretion  and  the 
indi visibility  of  their  acceptance  of  their  brother's  snccession. 

A  sale  by  licitatlon  made  contradictorily  with  the  parties  now  before 
the  court  will  convey  a  legal  title  to  the  purchaser. 

Bank  vs.  Choppin  et  al.,  6S0. 

Notwithstanding  property  in  dispute  in  a  petitory  action  be  situated 
in  the  parish  ot  Plaquemine,  the  Civil  District  Court  of  Uie 
parish  of  Orleans  acquires  fall  and  complete  Jurisdiction  rofioae 
materim  et  personas  if  the  parties  claiming  ownership  be  penom- 
ally  cited  therein — same  being  citizens  of  another  State. 


PLEADING  AND  PBAOTIGE— ConUnued. 

An  exceptton  to  the  Jnrfsdlctlon  of  the  court  rations  pereonm  to  be 

avallioE  mast  be  tendered  in  limine  and  dlaencDmbered  by  ao; 

other  iasne.  State  vs.  Buck  and  FVait  Co.,  656. 

The  police  jury  ot  Bienville  parish  was  properljr  made  a  party 
defendant  in  the  contest  of  an  election  held  ander  Act  No.  88  of 
1892,  by  citation  upon  Its  president. 

Lucky  et  al.  v».  Police  Jury  et  al.,  679. 

Costs  follow  the  jadgment,  and  therefore  It  is  not  neceasatj'  for 
parties  to  whom  costs  are  dae  to  appeal. 

When  the  conrt  orders  costs  to  be  taxed  agi^nst  a  defendant  the 
plaintiff  has  not  snch  an  Interest  in  the  matter  as  to  be  entitled 
to  notice  of  the  {{ranting  of  the  order.  If  the  party  to  whom 
the  coats  are  dne  appeals  from  tbe  order  it  is.  not  necessary  to 
moke  plalatiD  a  party  thereto. 

An  attorney  at  law  is  presumed  to  know  what  transpires  in  the  litl- 
gation  in  which  he  is  employed  so  far  as  It  affects  his  interest. 
If  be  permits  his  associate  to  claim  docket  and  deposition  fees 
in  the  Federal  courts  and  ao  order  in  his  favor  is  rendered  for 
the  same,  the  party  owing  the  tee  will  be  protected  in  paying 
according  to  the  terms  of  tbe  order. 

jSFuccession  qf  Qainea,  695. 

An  agreement  of  settlement  or  compromise  ot  claims  against  a  enc- 
cession,  pleaded  and  maintained  as  a  bar  against  a  sait  on  snch 
claims,  can  not  ba  afterward  need  as  a  defence  against  the  snit 
on  the  agreement  Itself.  ITitlow  re,  Suarez,  715. 

Though  the  laaues  raised  in  an  opposition  to  an  administrator's  ac- 
count may  be  snch  as  to  require  to  be  disposed  ot  by  a  direct 
action,  the  opposition  may  stand  by  way  ot  notice. 

In  proper  coses  where  the  result  of  a  pending  snit  is  dependent  npon 
the  decision  la  another,  proceedings  In  the  first  may  be  stayed 
to  await  that  decision.  Succession  of  Troxter,  788. 

The  holder  ot  a  concurrent  mortgage  note  has  the  right  to  assert  his 
preference  tor  payment  on  the  proceeds  of  the  sale  ot  the  mort- 
-  g^ed  property  over  the  transferrer,  the  payee  ot  the  note,  by 
third  opposition. 


PLEADINO  AND  PRAOTICE— OmUnucd. 

While  it  may  not  be  Deceuuy  to  make  the  mortgi^OT  *  put;,  It  l» 
not  fatal  to  the  proceedti^fl  il  he  is  made  a  party  defendant, 
and  a  peraonal  judgment  prayed  for  as  agi^nst  him.  TheM 
matters  concern  the  mortgaKor  and  In  no  way  affect  the  mort- 
gagee,  who  is  interested  only  so  far  as  the  opposition  Is  con- 
cerned with  contesting  the  preference  claim  of  the  third  oppon- 

Oumbel  <fi  do.  va.  Boyer  &  Sheriff,  7B2. 

Whether  a  petition  has,  or  not,  stated  a  cause  of  action  mnst  be  as- 
certafoed  and  determined  from  examination  and  analysis  of  the 
petition  itself,  and  the  test  is,  whether  It  all  the  allegations  be 
taken  as  tme^tor  the  purposes  of  the  exception — the  pelationer 
wonid  tie  entitled  to  jadgment. 

Paper  Company  vs.  Wat*on  et  al.,  795. 

Creditors  In  a  respite  can  not  sue  to  have  property  retamed  to  the 
debtor's  estate  for  their  indivldnal  benefit.  Any  action  in 
another  direction  by  an  indiTldnal  creditor  will  Innre  to  the 
beneBt  of  all  the  creditors. 

It  no  opposition  is  made  to  a  respite  in  ten  days  It  can  not  be  set 
aside.  The  alternative  is  to  convert  the  proceedings  Into  a  ces- 
sion of  the  debtor's  property. 

Block  A  Co.  et  aU.  vs.  JeJTeriea  et  ab.,  1104. 

A  written  notice  to  the  creditor  In  respite  proceedings  is  essential, 
bat  when  the  debtor  informs  the  creditor  of  his  Intention  to  ask 
a  respite,  and  the  creditor  answers  that  he  does  not  wish  to 
participate  in  the  proceedings  for  fear  of  losing  some  advantage, 
but  will  not  take  steps  against  the  debtor  if  the  creditors  agree 
to  give  time,  the  creditor  can  not  after  the  respite  ia  granted, 
because  of  want  of  notice,  seize  the  property  placed  on  tbe 
schedule.  To  all  intents  and  purposes  he  consented  to  the  rM- 
pite.  td.,  1106. 

After  Issae  joined,  the  filing  of  an  exception  of  no  cause  ot  action 
will  not  be  heard  to  defeat  the  admissions  of  the  answer. 

The  exception  must  be  decided  with  reference  to  the  Isenes  at  tbe 
time  It  is  filed.  HomeiUad  Oompattp  tw.  ZAntgmt^,  1110. 


PLEADING  AND  PEACTIOE— Continued. 

'Where  the  vUe  of  one  of  three  joint  ownera  of  property  dies,  leav- 
ing; a  will  Id  which  she  odmita  that  the  intereat  In  that  property 
standing  in  her  name  belongs  to  the  commnnity  of  acqneta  and 
gaina,  there  ia  do  necesaity,  in  a  suit  bronght  by  the  other  Joint 
owners  to  effect  a  partition,  that  the  anrviving  buaband  sbonld 
he  made  a  party  in  his  capacity  aa  testamentary  execntor  ot  his 
wife  aa  well  as  personally  and  as  tutor  ot  his  minor  children,  the 
wife's  half  of  the  property  being  left  exclnslvely  to  the  children. 
Hetoeg  et  als.  vs.  Baxter  et  al- ,  1260. 

Parties  without  titles,  occnpying  lends,  may  be  Joined  as  defendants 
in  a  salt  (or  the  lands  by  idalntiff  assertinf;  ownership.  2  How- 
ard, 644;  1  Woods,  621;  28  An.  644. 

Railroad  Cbmpan^  v».  Elitiore  etal.,  1237. 

If,  in  answer  to  a  petitory  action,  the  defendant  arges  pleas  of 
estoppel,  and  therein  incorporates  an  exception  of  the  want  of 
proper  parties  defendant,  which  pleas  and  exceptions  are  re- 
peated by  warrantors  wben  cited,  it  is  better  practice  to  refer 
same  to  the  merits  to  stand  as  parts  of  the  answers  of  the  war- 
rantors when  Bled.  And  this  is  particularly  true  when  plaintiff. 
In  his  petition,  has  denied  the  existence  of  the  facta  on  which 
the  pleas  of  estoppel  are  fonnded,  necessitating  the  administra- 
tion ot  proof. 

Dauterive  vb.  Opera  Bouge  Ataociation,  1316. 

In  a  petitory  action  It  is  competent  for  the  plaintifT  to  aet  up  tbe 
absoIuZe  nullity  of  any  antecedent  judicial  proeeedings,  with  the 
view  of  diaembarrasaing  the  title  under  which  be  asserts  owner- 
ship of  property,  without  formally  making  tbe  participants 
therein  parties  to  the  suit. 

A  clear  distinction  is  taken  between  a  petitory  and  a  revocatory  ac- 
tion in  this  respect.  Id.,  1817. 

The  BurviTing  widow  in  necessitous  circumstances  may  urge  her 
preference  claim  for  one  thousand  dollars  by  way  of  third  oppo- 
sition to  executory  proceedings  by  one  of  her  deceased  hus- 
band's special  mortgage  creditors — the  death  haviiig  supervened 
pending  the  sale  of  the  property. 
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The  coort  haTlas:  ^aated  an  order  directltiK  the  iherlff  to  withhold 
trom  tb«  proceeds  of  sale  a  anfflcient  amoant  to  cover  oppo- 
nent'a  demand,  ber  privilege  may  be  execnted  ^ainet  same 
after  the  aale  la  made — her  privllefce  being  traneferred  to  Om 
proceeds  of  sale.  Comeatt  vs.  Miller,  1324. 

When  the  verdict  Is  defective  In  point  of  form,  becsosa  it  doea  not 
expressly  pass  npon  the  plaintiff's  claim,  but  on  the  reconven- 
tlooal  demand  for  a  earn,  that  presumably  was  found  for  de- 
fendant alter  having  conaidered  plaintitt'a  demand,  the  case  will 
not  be  remanded.  The  Sopreme  Conrt  will  render  aach  jadg- 
ment  aa  shonld  have  been  rendered  by  the  Jury. 

Bloeh  va.  Orediiort,  1836. 

The  conrt  again  recognizea  that  In  the  petitory  action  the  plaintifl 
moat  recover  on  the  strength  of  his  title,  not  on  the  anppoaed 
weakneaa  of  that  of  the  defendant. 

Ohaehen  «t  alt.  vs.  Black,  1886. 

Where  the  third  posaeaaor  of  property  aeized  trad  sold  to  aatlsfy  a 
previous  mortgage  is  not  an  heir  of  the  defendant  In  execution 
or  intereated  In  the  diatrlbntlon  of  the  [HtKseeda  of  the  sale,  be 
has  no  right  to  qoeation  whether  the  vendee  paid  the  price,  or 
whether  the  terms  of  the  aale  were  complied  with  by  him. 

Z>eroue«  tx.  ffebert  et  alt.,  1888. 

It  is  too  late  to  Intervene  in  attachment  proceedings  to  obtain  a  re- 
versal  of  an  interlocutory  order  tor  the  preservation  of  the  prop- 
erty after  the  order  has  been  granted  and  the  conservatoiy  pro- 
cess fully  complied  with. 

State  ex  rel.  Victor  4e  Achx\e»  et  ols.  m.  Kirt^,  Judge,  143L 

Where  defendant  in  a  petitory  action  who  has  been  in  the  exclusive 
pOBsession  of  certain  property  reconvenes  directly  ag^nst  a 
plaintiff,  who  aeeke  almply  to  be  recognized  aa  a  joint  owner 
with  him  In  the  property  for  the  price  of  the  improvements, 
which  he  claims  to  have  been  placed  on  the  property  while 
having  such  possession,  he  is  correctly  remitted  tor  the  aacei- 
tainment  of  bis  rights  to  an  action  of  partition  between  the  joint 
owners.  LeBleu  et  ale.  v$.  Timber  Co.  et  aU.,  14S5. 


INDEX.  1679 


PLEADING  AND  PR  ACTIO  E— Continued. 

In  ft  petitory  action,  where  plaintiff  slIeK^s  the  absolnte  nallity  of 
certain  tax  s&leB  nnder  which  It  iB  aaantoed  defendant  wDI  at- 
tempt to  set  up  title,  it  is  not  neceesarj  to  make  all  the  partieft 
to  those  sales  parties  to  the  action.  Belard  &  Johnaoa  va.  Gebe- 
lio,  46  An.  82S;  Heirs  of  Ford  va.  Mills  &  Phillips,  Id.,  831;. 
DanteriTe  vs.  Opera  Honee  Aaaoclation,  Id.,  1817. 

Though  a  defendant  without  title  be  aatborized  in  a  petitory  action 
to  set  np  an  outstanding  title  in  atbitd  person  against  plaintiff's 
demand,  such  title  must  be  a  valid  legal  subsisting  one.  He  can 
not  eke  ont  the  detective  title  of  a  third  person  by  invoking 
prescription  in  its  favor.  That  plea  belongs  to  the  party  acquir- 
ing by  that  title  and  those  holding  under  him,  not  by  a  person 
not  in  privity  with  him. 

A  ]oInt  heir  or  ]o<nt  proprietor  can  sue  and  maintain  a  petitory  ac- 
tion against  a  mere  possessor  without  title  (or  the  whole  un- 
divided anccession  or  property.  May$  va.  Witkowtki,  147S. 

Ol^m  may  be  made  in  same  salt  for  the  wages  of  an  overseer,  the 
value  of  crops  disposed  of,  that  of  supplies  and  money  fnmlshed 
to  make  and  gather  a  crop  of  rice,  and  for  the  use  and  hire  of 
teams  employed  thereon,  and  the  board  of  lalrarere — the  allega- 
tions and  proof  disclosing  that  the  plf^ntlff  was  at  one  and  the 
same  time  overseer  for  the  defendant  on  one  plantation  and 
that  the  two  were  engaged  in  the  cultivation  of  another  on 
shares.  All  of  these  Items  are  matters  properly  embraced  in 
one  general  plantation  settlement  between  the  parties. 

Fl^ntlff  dlscloiing  the  (act  that  the  contract  relative  to  planting  a 
crop  on  shares  was  made  and  entered  into  by  and  between  the 
plaintiff  and  defendant  alone,  the  former,  on  the  trial  of  an  ex- 
ception ot  want  of  proper  parties,  Is  capacitated  to  sue  the  latter 
in  the  enforcement  thereof,  notwithstanding  the  former  sub- 
sequently made  an  agreement  with  a  third  person  whereby  he 
was  to  share  bts  interest — the  defendant  not  being  advised  of 
such  subsequent  agreement,  and  consequently  not  participating 
therein.  Tbrian  vs.  Weeks,  1B02. 

On  the  Issue  o(  ownership,  defendant,  relying  on  titles  wblcb,  it  la 

clamed.  Inadvertently  omit  one  of  the  lots  of  the  plantation, 

-    the  subject  of  the  sales,  the  error  may  1>e  alleged  in  an  amend- 
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ment  to  tha  genentt  issue  contained  Id  tbe  original  answer,  the 
ameDdmeot  not  fitaanging  the  iuue.  Oode  ot  Practice,  Aria. 
419,  420;  2  Hannen's  Dlsest,  1183,  No.  9;  Payne  tb.  Baflfoad, 
SB  An.  164-  Oladditk  v».  OodcAouz,  l&Tl. 

PLEDGE. 

Pledge  is  not  made  perfect  by  tbe  coDSent  ot  the  parties;  it  requires 
absolute  poBsesBlon. 

A  pledge  can  not  be  made  perfect  by  .the  sab-lessee's  delivery  of 
possession  witboat  the  consent  of  his  lessor. 

The  obligation  of  the  lessor  to  account  for  the  property  and  what- 
ever revennes  were  realized  therefrom,  binding  between  him 
and  the  creditor  claiming  pledge,  tbe  property  not  having  been 
delivered,  did  not  aSect  bis  other  creditors,  who  coald  seite  the 
property  in  the  possession  ot  the  lessor,  or  in  that  of  bis  sab- 
lessee,  who  held  possession  for  the  lessor. 

Bank  vs.  Janin,  995. 

Delivery  of  the  property  pledged  to  the  creditor,  or  to  the  third  per- 
son to  hold  possession  for  the  creditor,  is  indispenaable  to  per- 
fect tbe  contract  ot  pledge,  and  when  delivered  to  tbe  third 
person  he  must,  ot  course,  know  of  the  trust  and  accept  the  ob- 
ligation It  imposes.  Civil  Code,  Arte.  3133,  3152,  3162;  Code 
Napoleon,  Art.  2076;  I^aorent  Droit  Civil,  28tb  Vol.,  p.  162,  pan. 
464,  470,  471,  484;  8d  Monrlln  Examen  du  Code  Napoleon,  p. 
482,  par.  1218,  Sec.  3;  7th  Boillenz  CommenCaire  du  Gage,  p. 
129 ;  Jones  on  Pledges,  Sees.  23,  27,  28,  el  aeg. 

Hence,  no  pledge  is  accomplished  by  the  debtor  exe:^nting  his  note 
In  favor  ot  his  creditor,  attaching  bonds  and  certificates  of  stoclt 
to  secure  Its  payment,  placing  note  and  securities  in  a  package 
marked  with  tbe  creditor's  name  in  tbe  box  ot  the  debtor  io 
bank,  the  debtor  at  the  same  time  instrncting  his  clerk  bavlDg 
the  key  of  tbe  banlE  box  to  deliver  tbe  package  on  tbe  reqcest 
ot  the  creditor:  and  although  the  Inatmctlons  are  communi- 
cated to  the  creditor,  and  all  is  done  In  pnrsnance  of  a  pledge 
promised  the  creditor,  bat  no  delivery  ever  having  l>een  made, 
and  when  the  debtor  dies  tbe  aecnrities  remaining  in  bis  bank 
box  deposited  and  held  as  his  property.     Ibid. 

SiiceessioN  q^  Lanaux,  lOM. 
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In  BnGh  case,  tb«  cl«rk  of  the  debtor,  becanse  he  receives  the  inetroc- 
tiona  of  his  employer  to  deliver  the  Hecnrltiea,  end  cotmnoni- 
cates  sncb  Instmctions  to  the  creditor,  does  not  become  "tbe 
third  person  agreed  upon"  to  take  poasesaion  of  the  securities 
for  the  creditor,  required  by  the  Code  when  the  pledge  is  pro- 
posed to  be  perfected  by  that  method  of  delivery;  least  ot  all 
can  ire  hold  that  by  such  instractions  and  their  commnnication 
1b  any  ahadow  of  poBsession  passed  to  the  clerk  of  secnitles  in 
his  employer's  bank  box,  never  taken  from  it  nntil  his  death, 
when  hla  execntor  takes  charge  of  box  and  contents.     Ibid. 

Instractions  of  an  employer  to  his  clerk,  with  reterence  to  the  de- 
livery of  the  employer's  securities  to  one  of  his  creditors,  and 
commnnicated  to  the  creditor,  whatever  their  force  in  the  life  of 
the  employer,  certainly  cease  to  have  any  effect  when  the  death 
of  the  employer  occnrs,  no  delivery  having  ever  been  made. 

Death  of  the  debtor  fixes  the  rights  ot  his  debtors  as  they  exist  at 
that  moment,  and  a  proposed  pledge,  not  perfected  by  delivery 
when  the  debtor's  death  occurs,  confers  no  rights.  1  H.  D.,  p. 
686,  Insolvency  IV,  No.  7;  2  H.  D.,  p.  1504,  i.  e.,  Delivery;  C. 
G.  3133,  3152,  3162,  3182,  8188,  3186;  12  Rob.,  p.  248,  and  au- 
thorities cited  on  page  1053. 

Id.,  1037. 

POLICE  JURY. 

Police  juries  have  the  capacity  to  bay  the  property  ot  delinquent  tax 
debtors  seized,  sold  and  adjudicated  at  aberiff's  sate  under  the 
judgment  and  execntion  ot  the  jury  against  the  delinquent. 
Const.,  Art.  118;  B.  S.,  Sees.  3321,  861,  864;  2  U.  D.  1167,  No. 
1,  et  »eq. 

Parish  of  Concordia  vt.  Bertr&u,  368. 

POUCB  POWER. 

Under  the  police  power  and  the  statutes  delegating  authority  to  the 
municipality,  the  City  Council  may  protect  health  by  prohibiting 
the  adulteration  of  milk,  and  may  adopt  ordinances  to  that  end. 

Such  ordinances  are  not  open  to  the  objection  that  they  transcend 
the  limits  of  municipal  authority;  tbe  purpose  being  the  pro- 
tection of  public  bealth. 


POLICE  POWER— CtonliMued. 

To  secure  mch  a  parpote  peraons  and  property  are  aabjected  to  manT- 

reatralnts  and  bnrdene. 
TboBe  who  directly  feel  the  restrainta  and  bnrdens  are  presamed  to 

be  rewarded  bjrthe  common  benefit  secared. 
The  ordinancea  were  deeiKned  to  Insnre  the  pnrity  of  an  article  of 

food  npon  which  many  families  are  dependent.   It  la  of  nnivetsal 

consnmptlon. 
The  police  reflations  upon   the  sabject  are  deslcned  to  prevent 

frand  and  protect  health. 
Under  the  police  power  and  the  delegated  antbority  the  ordlnaoce 

of  the  conndl  relating  to  the  necessity  of  Belling  pore  mUk  Is 

legal  and  the  fine  was  legally  Imposed. 
These  ordinances,  without  proof  to  the  contrary,  are  not  onressona- 

ble.     The  standard  adopted  to  test  the  purity  of  the  milk  con 

not  operate  to  the   exdnslon  of  all  other  oTldence  npon  the 

enbject. 
Upon  proof  of  the  nnreasonableness  of  the  atiuidard,  that  part  of  the 

ordinance  relating  to  standard  of  pnrit;  of  milk  wonld  be  illegsl 

and  amenable  to  the  charge  of  nnreasonablenesB. 

8laU  va.  Slone,  148. 

The  Oity  Ootiocil  of  Hew  Orleans  has  the  nnqnestioned  anthority  to 
designate  a  place  where  perishable  food  may  be  sold,  such  as 
meats,  fish,  fmita,  vegetables,  etc. ;  to  regnlate  the  police  of  the 
market  places,  to  lease  the  same,  not  for  the  porpoaes  of  leve- 
nne  solely,  but  In  order  to  maintain  the  market  boildlngs  and 
the  police  of  the  same.  And  for  this  pnrpose  to  antfaorise  tito 
lessee  to  charge  a  reasonable  snm  for  stalls  and  space. 

Because  one  raises  hie  own  produce  gives  him  no  right  to  sell  it  in 
violation  of  a  city  ordinance.  . 

The  city  ordinance  regulating  the  markets  must  give  free  access  to 
the  markets  and  afford  proper  facilities  to  persons  who  desire 
to  sell  goods  which  the  ordinance  reqaires  to  be  exposed  for 
sale  there.  The  ordinance  mast  be  impartial,  making  no  dii- 
crimlnatioos  and  creating  no  monopolies,  and  offering  no  seri* 
ona  Impedimenta  to  trade. 

iStofe  va.  ■Sarradat,  TVS. 


PRESCRIPTION. 

Dsbts  of  tbfl  beirs,  like  donatlona  to  tbem  by  the  ancestor  from 

wbom  they  inherit,  are  enbject  to  collatton,  and  prescription  Is 

not  a  bar  to  the  collation,  as  raaning  at  any  time  prior  to  the 

death  ot  the  ancestor  from  whom  tbey  Inherit. 
Prescription  does  not  date  from  a  day  anterior  to  the  opening  of  the 

soccession,  and  the  collation  is  dae  and  ezi^ible. 

SueceaaUm,  of  Couder,  2S6. 

A  title  defective  in  form  can  not  be  the  basis  of  prescription.  By 
this  is  meant  a  title  on  the  face  of  which  some  defect  appears, 
and  not  one  that  may  be  found  defective  by  cironmstances,  or 
evidence  d«Aors  the  inetmment. 

Train  <£  Faivre  »■.  Oo«an  «(  a(.,  651. 

Property  of  one  penon  csn  not  be  sold  confusedly  with  those  of 

others  where  there  is  no  privity  of  estate  between  the  parties ; 

one  person's  property  can  not  be  sold  to  pay  the  debt  of 

another. 
The  transferees  from  the  State  of  property  held  by  It  ander  snch  a 

title  are  not  protected  by  the  prescription  of  thr^e  and  five 

years. 

Hotoeott  &  Banidell  vs.  hevee  DUlriist,  822. 

To  divest  the  title  of  the  owner,  the  adjudication  of  fats  property 

for  taxes  mnst  be  preceded  by  notice  to  him.     Oonst.,  Art.  210; 

ao  An.  871;  43  An.  726,  437. 
The  prescription  ot  three  years  will  not  avail  the  adjndicatee  at  the 

tax  sale  or  those  claiminf;  under  him,  when  no  such  notice  has 

been  given  the  owner.     Ibid. 

Pariah  of  Concordia  vi.  Bertrou,  868. 

Notice  being  a  condition  precedent  to  the  validity  of  the  sale,  thft 
ahsolnte  want  ot  notice  Is  not  cured  by  the  prescription  of 
three  or  five  years. 

Montgomery  et  al.  va.  Land  and  Ijumber  Co.,  408. 

No  one  can  acquire  Utie  ts  .any  part  of  Che  public  domain  by  the 
prescription  aoquirendi  oan»a. 

^atevt.  Buokand  FniU0o.,K6. 
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pMscrlpUon  doea  not  attach  to  a  rifht  for  wbich  jadgment  can  not 
be  obtained. 

There  la  a  ■□■penalon  ot  preaoiiptlon  on  thoae  rlgbta  for  wbicb plain- 
tiff has  DO  canse  of  aotion. 

The  princlpie  contra  non  votentam  appllea. 

Fernandez va.  Cits  «t  at,  IISO. 

The  maxim  eorUra  non  vaUintem  agere  wm  currtt  prescriptio  doea  not 
apply  to  the  preacrlption  of  ten  days  for  Bllng  oppoaitiona  to  a 
Tolantary  anrrender.     11  An.  36. 

Romano  i£  Ouerriero  na.  CredUort,  1176. 

Ad  action  to  recover  the  amoant  of  alleged  debts  paid  and  advanced 
for  another,  is  an  action  tor  the  settlement  of  a  partnership  and 
is  prescribed  by  ten,  not  by  oae,  three  or  five  years.  Civil 
Code,  Arts.  3368,  3&S4;  Act  of  1888,  No.  76;  12  Rob.  148. 

Reddiek  m.  WhiU,  1199. 

iDtormalitles  ot  a  sale  are  cored  by  the  prescription  of  Bve  years. 
Aoas  vs.  Enaut  et  al.,  12S1. 

PRIVILEGES. 

The  lessor's  claim  for  rent  and  certain  privileged  debts  rank  the 
debt  ot  the  vendor  of  movables,  and  wfaea  the  foods  brooEfat  on 
the  account  it  is  manifest,  leave  nothing  for  sDch  vendor  after 
satisfying  the  privileged  debts  preferred  to  him — the  jadgment 
directing  him  to  be  pat  on  the  account  will  be  reveraed. 

Searey  &  Co.  ve.  Creditors,  376. 

The  vendor  preserves  his  privilege  thoagh  be  takes  notes  for  part  of 
the  price,  and  no  presumption  that  he  novates  the  debt  and  ei- 
tingniBhes  the  privilege  arises  from  the  fact  that  in  acknowl- 
edging delivery  of  the  notes  he  gives  a  receipt  worded :  "I 
acknowledge  receipt  of  the  price,  payment  being  aatisfaotory 
and  In  notes,"  especially  when  by  the  contract  notes  were  to  be 
g^ven  for  part  of  the  price,  and  besides  when  it  appears  by  the 
testimony  no  novation  was  Intended.  To  b<dd  Uiat  the  privflege 
of  the  vendor  was  extlngaished  nader  «ieb  clranmrtanoea  would 
be  subversive  of  tbe  prlncipls  that  Dovatioa  is  never  presumed. 
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bat  iB  accomplished  only  by  diBcbatge  of  the  debt  ox  express 
agreement  of  the  parties  (Ciril  Code,  Arts.  2186,  2190,  8227;  16 
La.  489;  34  An.  635). 

Adler  v».  Burton  Lumber  Co.,  879. 

A  person  who  has  made  advances  of  meney  and  also  of  eapplles  in 
kind,  in  aid  of  tbe  deadening  of  trees  and  the  catting  and  bant- 
ing of  logs,  can  not  claim  a  privilege  for  the  whole  advances  on 
the  logs  and  also  a  vendor's  privilege  on  the  special  articles 
rnmished.     McRae  vs.  His  Creditors,  16  An.  806. 

Shingle  and  Lumber  Co.  vs.  Lorio,  441. 

Privilege  claims  are  not  affected  by  the  respite  proceedings,  and  by 
GonseotlDK  to  the  same,  privilege  creditors  do  not  waive  their 
liens  and  privileges. 

Block  &  Co.  et  al».  es.  Jefferiee  et  als.,  1104. 

PROOF,  Burden  of — In  Gbihinal  Gasbb — Intoxication. 

Intoxication  of  the  accused  to  sach  a  degree  as  to  render  him  in- 
capable of  malice  in  the  perpetration  of  &  homicide  is  a  special 
defence,  like  a  plea  of  insanity,  and  pats  tbe  bnrden  of  proving 
it  apon  the  patty  arging  It,  and'lts  truth  mnst  be  established  by 
a  fair  preponderance  of  evidence. 

While  It  is  the  dnty  of  the  prosecution  to  make  oat  the  maliciooa 
intent  of  the  accnsed  in  the  perpetration  of  a  homicide  beyond  a 
reasonable  donbt,  yet  it  is  not  its  dnty  to  prove  a  negative  by 
showing  that  tbe  accused  was  not  intoxicated  to  sach  a  degree 
as  to  render  bim  incapa.ble  of  entertaining  malice  at  the  time  of 
the  homicide  beyond  a  reasonable  doubt;  and  the  trial  judge 
was  guilty  of  no  error  la  refosing  to  so  charge  the  jury. 

State  va.  Hill,  27. 

PDBLIO  DUTY. 

Private  actions  do  not  lie  for  breach  of  public  daty. 

Section  86  of  Act  20  of  1882,  the  cbarter  of  the  city  of  New  Orleans, 
requiring  owner  of  lots  to  keep  tbe  banquette  in  front  of  same 
in  repair,  and  Act  114  of  1886,  anthorizing  the  City  Council  to 
establish  a  uniform  grade  of  banqaettes,  and  requiring  tbe  owner 
of  lots  fronting  oa  tbe  banquettes  to  make  the  grade.  Imposes 
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upon  the  lot  owner  ■  pnblic  duty,  and  a  person  injnred  by  the 
neglect  of  the  lot  owner  to  repair  the  banqnettes,  or  to  make 
tba  nniform  grade,  can  not  bring  a  private  action  ag^nat  the 
owner  of  the  premiaes  for  the  injory  sustained  tor  thia  breach  of 
public  doty. 

Belz  tw.  Limingi,  1113. 

The  duty  ot  the  property  owner  in  repiUrlng  the  banqnettes  and  con- 
forming to  an  eatabliabed  grade,  is  to  the  whole  public  ot  the 
city,  all  of  its  inbabitants  who  own  in  common  the  banqnettes. 
The  panlshment  for  breach  of  this  pnbllc  duty  most  be  in  some 
form  of  pnbllc  proseontion  and  not  by  a  snit  for  damages  by  an 
individnal. 

There  are  certain  burdens  imposed  npon  indlTldoal  members  ot  a 
commanity  for  the  benefit  ot  indlTldnal  and  particnlar  members 
of  the  same,  which,  for  a  Tlolatlon  of  the  duty  imposed,  may 
give  rise  to  an  individual  i^ht  of  action  as  well  aa  a  pnblic 
prosecution. 

The  distinctions  between  the  doty  imposed  as  dne  to  the  collective 
community  and  that  due  to  IndiTlduate  is  readily  dletiuguished 
by  the  nature  of  the  obligation. 

Id. 

PUBLIC  POUCY. 

The  court  in  aid  of  pnblic  policy  and  the  law  will  notice,  irrespective 
of  the  pleadings,  that  the  controversy  subm[tted  for  adjudica- 
tion grows  ont  of  illegal  purposes  or  combinations;  the  illegality 
made  manifest  by  the  record,  it  is  obligatory  on  the  court  to 
dismiss  the  suit. 

Fabacher  va.  Bryant  tt  Mather,  S20. 

A  mere  paper  assignment  by  third  opponent  ot  her  homestead  claim 
to  her  husband's  seizing  creditor,  without  any  consideration,  is 
a  nullity,  and  can  not  found  any  rights  in  his  favor,  and  can  not 
exclude  the  assertion  ot  ber  rights  afterward. 

The  waiver  or  renunciation  of  a  homestead  claim,  it  being  a  provi- 
sion ot  law  in  (avor  of  the  destitate,  is  against  pnblic  policy. 
Comeau  v».  MUier,  1324. 


PUBLIC  PEOPEBTY— SERVrrUDES. 

Gr&nted  that  the  banks  of  a  navigable  Btreun  are  pnbllc  property, 
and  tbat  any  one  may  Ireely  laml  tfaelr  boats,  tie  to  treea  and  de- 
posit their  goods  on  navigable  streams ;  that  there  is  a  servitude 
of  way  In  favor  of  the  pnbllc  along  the  banks  of  navigable 
streams  for  leveea  and  public  roads,  and  that  no  one  may  ob- 
stmct  a  public  road  by  building  a  fence  across  It  wltbont 
authority,  it  does  not  follow  that  a  plaintiff  can  have  annnlled 
,the  proceedings  of  a  police  jnry,  changing  the  direction  of  a 
public  road,  in  order  that  he  may  retain  the  priviiege  of  reach- 
ing a  landing  place  on  a  pnbllc  stream  over  the  lands  of  private 
indlvidnals. 

Hydevt.  Teal,  662-8. 

No  one  can  acquire  title  to  any  part  of  the  pnbllc  domain  by  the 
prescription  oc^irendi  causa. 

Slate  vt.  Buck  and  Fruit  Co.,  656. 


The  court  of  the  first  instance  having  acted  upon  the  resolntlon  of 
the  company  consenting  bo  the  appointment  of  a  receiver,  a 
suspensive  appeal  vUl  not  lie  from  the  decree  of  appointment 
witbont  proof  that  the  resolation  was  ultra  vires,  or  that  it  was, 
in  other  respects,  Illegal  and  improper. 

State  ex  rel.  Brewing  Company  v».  Judge,  100. 

The  courts  have  power  to  approint  receivers  of  corporations  when- 
ever necessary  to  preserve  the  interest  of  all  concerned,  and 
those  who  have  ratified  the  appointment  can  not  recall  their 
consent,  and  In  ex  parte  proceeding  prosecute  a  snapenaive  ap- 
peal from  the  order  appointing  the  receiver. 
The  order  appointing  the  receiver  in  effect  sustains  the  status  quo  of 
the  corporation,  and  was  issued  to  prevent  instead  of  to  canse' 
injury. 
Should  it  become  appnrent  that  the  injury  is  actual  or  threatening, 
the  appeal  will  be  allowed  upon  proper  application. 

State  ex  rel.  Gaieer  vs.  Judge,  110. 

Slat«  ex  rel.  Fox  &  Searlea  vs.  Judgs,  114. 

State  ex  rel.  Feldner  va.  Judge,  116. 


less  im>Ex. 

BEHOVALS— FROM  OFFICE. 

Ilie  proTlflione  of  Art.  201  o(  the  Oonatitntloo,  that  for  may  of  tiie 
canaes  eanm«rat«d  in  Art.  196  district  attorneys,  clerks  of  coart, 
BherifTa,  coronere,  recorders,  Jnstices  of  the  peace,  and  all  other 
pariah,  mnnlclpal  and  ward  ofBcers,  ehall  be  removed  bj  jndg- 
ment  of  the  District  Court  of  the  domicile  of  sach  officer  (In  the 
pariah  of  Orleans  the  Civil  District  Coart)  are  not  exclaaire  of 
all  other  methods  by  which  mnnicipal  officers  may  be  displaced- 
Tbe  power  granted  by  the  Qeneral  Asaembly  in  Sees.  68  et  teq, 
of  the  charter  of  New  Orleans  to  the  Common  Conncil  to  remove 
the  recorders  of  tbe  Recorder's  Coorts  by  Impeachment  pro- 
ceedings is  conetitntionallj  granted. 

Slate  ex  rel.  Whitaker  vs.  Adame  et  al.,  830. 

RESPITE. 

The  reapit^  ia  a  jndicial  contract  between  the  debtors  and  creditors 

and  among  the  creditors.    Therefore  neither  debtor  nor  creditor 

can  take  advantage  of  tbe  other,  and  the  creditors  mnst  remain 

on  an  eqnal  and  fair  footing. 
If  the  debtor  does  any  frandnlent  act  to  give  an  andne  preference, 

ipeofaeto  he  t)ecomea  an  insolvent,  and  the  respite  proceedings 

are  converted  into  a  cession. 
Privilege  claims  ore  not  affected  bj  the  reapite,  and  by  consenting 

to  the  same  privilege  creditors  do  not  waive  their  liena  and 

privileges. 
Creditors  in  a  respite  can  not  sae  to  have  property  retnmed  to  the 

debtor's  estate  for  their  Individoal  beneflt.     Any  action  in  other 

direction  by  an  individoal  creditor  will  innre  to  the  beneflt  of  all 

the  creditora. 
If  no  opposition  is  made  to  a  respite  in  ten  days  it  can  be  set  aside. 

The  alternative  la  to  convert  tbe  proceedings  into  a  ceasion  of 

tbe  debtor's  property. 

aioek  &  Co.  et  a(«.  m.  J^eriea  et  alt.,  1104. 

When  tbe  respite  debtor  has  absconded  and  abandoned  the  property 
on  his  Bchednle  the  conrts  have  power  to  issne  tbe  reqnislte  con  • 
servative  writs  to  protect  the  property,  and  to  appoint  a  syndic 
nntil  a  meeting  of  creditors  can  be  convened. 


INDEX.  1889 

RESPITE— OwtMnued. 

A  written  notice  to  the  creditor  in  respite  proceedings  is  easenUal, 
bnt  when  the  debtor  informs  the  creditor  of  his  intention  to  uk 
a  respite,  and  the  creditor  answers  that  he  does  not  wish  to  par- 
tlcip&te  in  the  proceediDKs  for  fear  of  losing  some  advantage, 
bnt  ^111  not  take  steps  against  the  debtor  if  the  creditors  agree 
to  give  time,  the  creditor  can  not,  after  the  respite  Is  granted, 
becanae  of  want  of  notice,  seise  the  property  placed  on  the 
schedule.  To  all  Intents  and  purposes  he  consented  to  the 
respite.  Id.,  llOfi. 

Under  the  Act  No.  184  of  Joly  13,  188S,  the  creditor  seeking  to  set 
aalde  the  respite  granted  tils  debtor  mast  prove  hia  failnre  to 
make  the  payments  required  by  the  respite,  and  aoch  proof  is 
not  dispiensed  with  becanae  the  debtor  mled  to  show  cause  why 
the  respite  should  not  be  set  aside  fails  to  show  cause  or  Bles  a 
frivolous  exception. 

Marx  M.  Creditors,  1271. 

See  Insolvency. 

SALE. 

The  adjudication  of  property  at  a  judicial  sale  is  itself  a  complete 
Htle,  which  can  not  be  divested,  unless  the  purchaser  refuses  to 
comply  with  the  terms. 

The  purchaser  having  complied  with  his  bid  by  paying  the  price,  the 
delay  to  execute  an  act  of  sale  did  not  have  the  effect  of  annul- 
ling the  adjudication,  nor  did  it  to  any  respect  affect  the  rights 
of  the  owner.  Interdiction  of  Onorato,  78. 

The  adjudication  by  the  auctioneer  of  the  property  to  the  purchaser 
Is  a  complete  title.  No  other  is  necessary  and  essential  to  vest 
title  in  the  adiudicalee.  The  auctioneer  who  made  the  sale  can 
make  the  deed  and  receive  the  price  U  no  opposition  is  made  by 
the  executor,  or  In  his  absence. 

The  fact  that  there  Is  no  one  to  receive  the  price  can  not  annul  the 
adjudication.  The  purchaser  can  retain  the  price  nntU  some 
one  is  authorized  to  demand  it  or  fae  can  relieve  himself  of  re- 
spoDolbillty  by  depositing  same  in  court. 

jSuccestion  of  Matte)/,  126. 
107 


BALE — Conltnued. 

Where,  nnder  a  mortgage  alleged  to  be  a  slmQlation,  a  sale  is  made 
to  one  wbo  dlBcloses  himself  at  the  sale  as  the  holder  of  the 
notes  and  who  bids  In  the  property  (or  a  part  of  hia  mortga^ 
and  does  not  pay  the  price,  it  seems  clear  that  an  action  cImtk- 
ing  the  adjadlcatee  with  knowledge  ol  the  aimalation  can  be 
maintained  against  him,  to  bave  the  sale  declared  nail,  eTen 
though  the  parties  bringing  the  action  may,  prior  to  the  sale, 
bave  Inconsistently  claimed  at  the  same  time  the  proceed!  of 
the  sale  and  asked  for  the  annulment  of  the  sale.  The  claim 
for  the  proceeds  conld  not  in  any  manner  injure  an  adjudicstee 
who  would  know  that  the  sale  is  simnlated  and  be  cotUd  not  be 
permitted  to  derive  any  benefit  from  the  tact  that  tach  a  clwm 
had  been  made.  Htrber  vi.  Thompson,  ISl. 

The  prohibition  contained  In  Art.  2464,  0.  C,  contemplates  a  sals  of 
an  entire  snccessloo;  or,  in  other  words,  the  sale  of  all  that  the 
vendor  viay  own  at  bis  death.  It  does  not  purport  to  prohibit 
the  sale  of  any  single,  isolated  piece  of  property  that  an  indi- 
vidual may  own,  sncb  as  a  policy  of  life  Insurance,  although  it 
might  happen  to  be  all  the  property  he  poatessed  at  the  time; 
and  the  case  wonld  not  be  altered,  If  It  sbonld  transpire  that  he 
afterward  acquired  no  other  property.  To  place  upon  the  arti- 
cle a  different  coDstraction  would  be  to  render  It  Impossible  for 
an  individoal  to  do  as  be  pleased  with  hie  own. 

Stuart  VB.  Sutcliffe  et  al.,  240. 

In  the  interpretation  of  the  descriptive  words  of  deeds  and  grants, 
fixed  monuments,  whether  they  be  natural  or  artificial,  govern. 
Oughlielhmi  va.  Oeiamar,  281. 

A  succession  sale  made  under  an  order  granted  by  the  clerk  of 
court  upon  application  of  a  person  acting  as  administrator  can 
not  be  dealt  with  as  an  absolute  nullity  upon  the  ground  that 
the  particular  person  bad  not  the  qaalitications  necessary  for 
the  appointment,  nor  because,  though  letters  of  adminlstraiion 
signed  by  the  deputy  clerk  were  in  the  record,  there  was  no 
direct  evidence  of  an  appointment  by  the  clerk.  The  actioa  of 
the  latter  granting  the  order  of  sale  was  a  recognition  by  him 
of  such  an  appointment  and  that  the  party  had  legally  qoslifled 
under  it 


INDEX.  1601 

SALE— Continued. 

Where  the  deed  under  which  a.  party  claims  title  to  real  estate  aa 
vendee  at  a  SQCceBBion  Bale  does  not  recite  that  it  was  made 
under  order  of  court  and  is  otherwise  silent  as  to  the  observ- 
ance of  the  formalities  essential  to  the  legality  of  such  a  sale, 
and  where  the  evidence  shows  that  the  aactioneer  in  selling 
departed  from  the  terms  of  the  order  antborizinK  a  sale,  anch 
title  can  not  serve  as  the  basis  for  the  commencement  of  the 
prescription  of  ten  years. 

When  the  title  tendered  to  a  purchaser  makea  no  reference  to  that 
nader  which  the  vendor  holds,  had  faith  can  not  be  presumed 
in  the  purchaser  from  the  fact  that  the  vendor's  title  was  of 
record  and  fatally  defective. 

Declarations  of  former  owners  of  property  in  derogation  of  their 
own  title  and  good  faith  made  after  they  had  ceased  to  be  own- 
ers are  not  admissible  against   the  subsequent  vendees  of  the 

Heirs  of  Ford  vs.  Mills  *  PhilUpa,  831. 

It  is  not  established  that  the  person  interdicted  in  1893,  whose  curator 
sues  to  set  aside  a  deed  of  sale,  was  non  compos  mentis  in  1870, 
at  the  date  of  the  sale;  nor  is  it  established  that  he  was  at  the 
time,  because  of  the  weakness  of  his  mind,  nnable  to  give  his 
consent  intelligently  as  a  vendor  of  his  property. 

Vanoadel  vs.  Hyce,  887. 

When  a  married  woman,  separate  in  property,  sells  by  authentic  act 
her  paraphernal  property,  although  the  sale  is  a  disguised  mort- 
gage for  the  beneQt  of  the  husband,  yet  if  the  notes  given  for 
the  purchase  price  fall  into  the  hands  of  innocent  third  parties, 
the  vendor's  lien  and  special  mortgage  securing  the  notes  will 
be  enforced. 

There  is  no  distinction  in  principle,  between  the  holder  of  notes  given 
for  the  purchase  price  of  the  property,  and  the  purchase  of  - 
such  property,  as  tbe  reliance  of  both  of  the  note  holder  and 
purchaser  is  upon  the  public  record.  When  that  diecloses  an 
unimpeachable  title,  the  protection  of  the  law  is  afforded  as 
against  uakoown  and  latent  defects.  Scheppvs.  Smith,  35  An.  6. 
Legfertis.  Sheriff  et  al.,  340. 


SALE— Continued. 

The  pDrcbM«r  saed  for  the  price  Is  entitled,  notwithstanding  tbe 
prescription  of  the  action  qaanti  minorea,  to  claim  a  redactioD 
of  the  price  for  detects  in  the  tblog  sold.  Civil  Oode,  Aru. 
2641,25*4;   IN.S.  4(18;  2  An.  M6. 

Edvjatda  A  Kurz  v«.  Cold  Stirrage  Co.,  360. 

When  a  machine  stipnlated  to  be  tamiahed  is  delivered  to  the  party 
bound  to  receive  and  pay  for  it,  who,  after  a  fair  opportunity 
for  examination  and  trial  of  the  machine,  promiBes  payment  of 
the  price  with  conditions  afterward  waived  by  htm,  in  the  aoit 
broQftht  to  compel  that  payment,  the  bnrden  of  proof  will  be  on 
the  defendant  to  prove  the  defects  in  the  machine  alle^red  to 
exist.  Id.,  SSI. 

The  deed  of  sale  by  the  warrantor  cont^ned  a  stlpnlatlon  of  do 

warranty. 
Tbe  bnyer,  not  being  aware  of  the  danger  of  eviction,  is  entitled  to 

recover  the  price  paid. 

Montgomery  et  al.  vb.  Land  and  iMmber  Co.,  403. 

The  dissolving  condition  in  the  contract  of  sale  can  not  be  enforced 
when  the  plaintiff  in  the  snit  represents  only  part  of  the  [oice 
remaining  due.  Civil  Code,  Arts.  2045,  2046;  Leflore  vs. 
Camors,  7  An.  67;  Castle  vs.  Floyd,  88  An.  689. 

In  tbe  action  to  dissolve  the  sale  for  non-payment  of  the  price, 
tender  to  the  purchaser  of  the  price  he  bas  pidd  is  a  prereqnl- 
site  for  maintaining  the  action  and  hence  can  not  be  dispensed 
with,  on  tbe  ground  that  the  pnrchaser's  liability  for  the  reveonsB 
compensates  the  price  to  be  returned  by  tbe  vendor.  Oeorge 
vs.  Knox,  23  An.  854;  McDowell  vs.  Taylor,  14  An.  T2S; 
McEenzle  vs.  Bacon,  43  An.  534;  21  An.  426. 

BryatU  vs.  Stothart,  4S5. 

A  patent  for  public  lands  reciting  that  a  named  party  has  parchased 
all  the  unsurveyed  sea  marsh  in  a  certain  township  and  range, 
west  of  the  MiSBissippi  river,  except  certain  sorveyad  lots 
situated  on  the  river,  containing  a  certain  nnmher  of  acres, 
and  extending  back  to  a  certain  named  hay,  according  to  tbe 
official  plat  of  the  survey  of  said  lands,  In  the  State  Ijand  OfBce, 
does  not  evidence  a  sale  per  aeeraiojiem. 


SALE — Continued. 

The  accQBBorlea  ol  tba  thing  sold  follow  the  principal.  If  a  horse 
with  saddle  and  bridle  has  bean  sold,  In  setting  aside  the  sale  of 
the  former  that  of  the  tatter  follows.  But  If  the  principal  thinf^ 
was  not  defective  and  the  accessory  was,  the  cause  to  set  aside 
the  sale  is  limited  to  the  latter.     Troplong  (Vente,  679) . 

Burt  Co.  VI.  Laplace,  729. 

It  is  a  correct  principle  that  the  right  to  set  aside  the  con- 
tract arises  only  when  the  several  things  sold  are  dependent 
npon  each  other,  so  that  the  defect  of  one  renders  the  other 
useless  and  without  valae.     6  M.  696;  S  N.  S.  100. 

Id. 

A  paper  In  the  nature  of  a  counter  letter  to  the  effect  that  the  per- 
son ezecutiag  It  has  no  interest  in  certain  property  apparently 
conveyed  to  her  by  authentic  act  is  effective  as  a  rennnciatioa 
of  title,  and  protects  the  purchaser  acquiring  the  property  from 
the  party  in  whose  favor  the  renunciation  Is  made.  Civil  Code, 
Arts.  2239,  2240,  2242;  7  Lb.  161;  10  La.  411. 

FalTTtea  ve.  Kuhn,  906. 

Where  a  sale  is  made,  tor  the  payment  of  debts,  of  property  belong- 
ing to  a  snccesBlon  in  which  min;  rs  bave  an  interest,  it  Is  not 
necessary  to  observe  the  formalities  required  by  law  for  the 
alienation  of  minors'  property,  the  interest  of  the  minors  belnj; 
residuary. 

Succession  of  Lange,  1G17. 

An  act  auder  private  signatare  which  recites  that,  for  and  in  con- 
sideratioQ  of  a  person  named,  paying  a  certain  mortgage  note  on 
one-half  interest  in  the  Moss  Side  plantation,  the  heirs  of  the 
deceased  cwner  do  transfer  all  of  their  rights,  titles  and  privl- 
l^es  In  said  property  belonging  to  their  ancestor,  renouncing 
all  their  interest  in  his  favor,  is  a  conveyance  of  the  property 
evidencing  a  sale  in  the  sense  of  the  Code. 

Warner  et  al.  va.  Reddy,  Executor,  et  at.,  1099. 

The  purchaser  of  property  is  presumed  to  acquire  all  actions  appur- 
tenant to  the  property  and  necessary  to  Its  perfect  enjoyment, 
hat  damages  suiTered  by  the  vendor  before  the  sale  are  personal 
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SALE— Ctonfiniied. 

to  him  and  ax9  not  tFansfemd,  and  can  not  be  recovered  bj  tiie 
purchaaer  nnlees  expressly  transferred.  Mention  tnnst  be  made 
of  the  right  of  action  and  by  whom  the  damage  waa  done,  and 
against  whom  the  action  most  be  directed. 

Bradford  vs.  Damare,  1530. 

See  Eetoppel. 

SEQUESTRATION. 

It  ia  more  than  donbttol  whether  a  seqneatration  will  lie  antecedent 
to  the  maturity  of  the  debt  ened  on  in  any  case  except  that  indi- 
cated in  Code  of  Practice,  Art.  276,  par.  6. 

-Conceding  arguendo  that  the  dismissal  of  an  original  petition  dees 
not  necessarily  dissolve  a  seqaestration  issued  nnder  it,  and  that 
the  Btatu»  quo  at  a  seizure  under  It  may  be  saved  by  a  Bopple- 
mental  petition  subsequently  filed,  yet,  in  order  that  same  be 
rendered  efBcaciona,  it  most  I>e  sworn  to. 

Egan  v».  Fv»h,  474. 

SEPARATION  OP  PROPERTY. 

See  Hnsband  and  Wife. 

SIMULATION. 

Two  acts  of  sales  declared  simalated  and  fraadulent,  in  view  of  tbe 
testimony  as  to  tbe  relations  of  parties,  the  small  means  of  the 
purchasers  relatively  to  the  value  of  the  things  purchased,  tbe 
simultaneous  passing  by  the  vendors  of  a  series  of  acts  by  which 
they  transferred  all  of  their  property  to  third  persons,  the  sud- 
denness of  the  propositions  to  sell,  the  celerity  with  which  terms 
of  sale  were  fixed  and  sales  made,  the  active  intereet  in  the 
affaire  of  the  vendees  manifested  by  the  vendors  after  the  sales, 
and  the  correspondence  of  after  occurring  events  with  prior  an- 
nounced intentions  by  the  vendors. 

National  Bank  va.  Viterbo  Bros.,  1313. 

See  Sale. 

SLANDER 
See  Damages. 
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STATE  DEBT— BOARD  OP  LIQUIDATION. 

Act  3  of  1874;  Act  58  of  1877,  regular  BeBBiou,  and  Act  77  o(  1877, 
extra  aeasioti,  were  not  repealed  by  the  adoption  of  the  Constl- 
tatton  of  1879,  and  the  debt  ordinance  thereto  appended. 

The  const! to tional  amendment  of  1874  embodies  the  purport  and 
Bnbstaoce  of  the  legislative  enactment  of  that  year,  and  declares- 
that  the  tax  required  for  the  payment  of  the  principal  and  inter- 
est of  the  bonds  shall  be  assessed  and  collected  every  year,  nntil 
the  bonds  shall  be  paid,  principal  and  interest;  and  the  debt 
ordinance  declares  that  there  shall  be  levied  an  annaal  tax  suf- 
ficient for  the  full  payment  of  the  interest  on  the  bonds. 

There  is  no  essential  difference  in  the  phraseology  of  the  two  con- 
stitutional enactments. 

The  legislative  enactments  of  1877  provide  that  any  surplus  that 
may  remain  after  the  payment  of  interest  coupons  shall  be 
deposited  with  the  fiscal  agent  at  credit  of  a  specific  and  distinct 
fund,  to  be  called  and  known  as  the  Redemption  of  the  Public 
Debt  Fond,  and  shall  be  used  exclusively  under  the  directlona 
of  the  board  of  liquidation,  for  the  retirement  and  sinking  of  the 
consolidated  bonds  and  past  dne  coupons. 

The  act  of  1877,  extra  session,  makes  it  the  duty  of  the  treasurer  to 
keep  separate  accounts  of  the  income  and  expenditures  of  each 
year;  and,  after  setting  apart  or  paying  out  an  amount  thereof 
equal  to  the  appropriations  and  warrants  lawfully  made  against 
each  of  sUd  funds,  the  surplus,  If  any  remain,  shall  be  imme- 
diately deposited  by  the  treasurer  to  the  credit  of  the  Redemp- 
tion of  the  ihiblic  Debt  Fund. 

The  debt  ordinance  deals  exclusively  with  the  interest  and  not  the 
principal  of  the  bonds,  leaving  the  latter  In  statu  quo;  and  the 
fact  that  the  bondholders  were  given  an  option  to  surrender 
their  holdings  and  recover  other  bonds  in  exchange,  on  the 
terms  proposed  therein,  did  not  impair  their  force  or  validity. 
All  statutes  enacted  since  the  adoption  of  the  debt  ordinance  of 
1879  must  be  constrced  in  conformity  therewith. 

In  point  of  fact  all  subsequent  statutes  deal  with  an  existing  faud — 
an  Interest  tax  surplus — already  collected  under  existing  laws, 
and,  at  most,  same  could  only  lead  to  the  supposition  that  the 
laws  of  1874  and  1877  were  not  operative;  and  had  it  been  in- 
tended by  the  Legislature  to  repeal  any  of  said  laws,  same 
would  have  been  nugatory  and  void. 

State  ex  rel.  Board  of  Liquidation  us.  jState  Treaaurer,  6. 


16M  INDEX. 

SUC0ESSI0N3. 

WtasD  «  teBtfttor  directs  in  bla  will  tliat  bis  ImmovftUe  property  b« 
sold  by  hia  exflcutor,  an  order  of  sala  rendered  thereon  fox  the 
sale  of  tlie  property  ia  vslid. 

If  tbe  executor  dies  pendiag  the  proceedinfts  (or  the  sale,  bis  death 
does  not  have  the  effect  of  snnnlling  tbe  order  or  arresting  the 
SBle. 

It  is  the  l&w  that  an  execator's  aatfaority  la  coo&ned  to  the  execution 
of  tbe  will,  and  that  he  can  only  sell  property,  movablaa  fltst 
and  thereafter  immovables,  In  default  of  funds  to  pay  debts  and 
lefcaciea.  Bat  the  Oade,  Art.  1619,  mokes  an  exception  when 
the  executor  la  directed  to  sell  immovable  property  by  the  will. 

The  rights  of  tbe  widow  in  community  and  the  heirs  of  age  are  3xed 
at  the  testator's  death,  and  these  rights  are  personal  to  them. 
If  they  make  no  objection  to  tbe  sale  of  the  property  directed 
by  the  will,  the  adladicatee  has  no  oaaae  of  complaint.  They 
waive  their  personal  rights  by  making  no  opposition  to  tbe  exe- 
cution of  the  will,  and  the  order  of  sale  by  the  court  is  a  com- 
plete protection  of  the  adjudicatee's  title. 

The  adjudication  by  tbe  auctioneer  ot  the  property  to  the  purchaser 
is  a  complete  title.  No  other  is  neceasary  and  essential  to  vest 
title  in  the  adjudicatee.  Tbe  aactioneer  who  made  the  sale  can 
make  the  deed  and  receive  the  price  it  no  opposition  is  made  by 
the  executor,  or  in  bis  absence. 

Tbe  (act  that  there  is  no  one  to  receive  the  prise  can  not  annnl  the 
adjudication.  The  purchaser  can  retain  tbe  price  until  some  one 
is  authorized  to  demand  it,  or  he  can  relieve  bimself  of  reaponsi- 
blliCy  by  depoaiting  same  In  court. 

SucceMion  o/  Utuaey,  126. 

The  power  of  courts  to  order  tbe  remlasion  of  funds  belonging  to  a 
foreign  aacceaBion  to  the  representatives  of  the  snccess'.on 
anthorised  to  receive  them,  by  the  courts  of  the  domicile  of  tbe 
deceased,  we  consider  undoubted.  Its  exercise  la  necessarily  a 
matter  ot  discretion,  depending  on  the  circnmatancea  of  each 
case,  and  is  a  consequence  of  that  comity  which  prevails  between 
nations  in  amity  with  each  other. 

The  Interests  of  commerce  and  civilization  require  that  this  comity 
should  be  carried  into  effect  by  our  tiibunals. 


SUCCESSIONS— Continued. 

It  is  done  ia  Eoftland  and  in  Qther  St^ee  of  the  Union,  in  aaalogons 
and  similar  cases;  and  whenever  the  rights  oC  onr  citizens  are 
not  affected  by  the  act  to  be  done,  it  is  the  dnty  of  this  coort  to 
act  on  a  principle  which  Is  impressed  on  ns  eqnally  by  an  en- 
lightened policy  and  a  certainty  that  It  will  tend  to  the  Rroat 
porposei  of  jnstice. 

Suceean'on  of  Gaines,  252. 

Debts  of  the  heirs,  like  donations  to  tbem  by  the  anceBtors  from 
whom  they  Inherit,  ti-e  subject  to  collation,  and  prescription  is 
not  a  bar  to  the  collation,  as  running  at  aay  time  prior  to  the 
death  of  the  ancestor  from  whom  they  inherit. 

Prescription  does  not  date  from  a  day  anterior  to  the  opening  of  the 
sacceesion,  and  the  coIUtioa  Is  due  and  exigible.  The  plea  of 
prescription  is  ovetrnled  and  the  beir  is  ordered  to  collate. 

jSuccession  of  Couder,  265. 

Where,  after  the  saccessioD  has  has  been  placed  nnder  a  regular  ad- 
ministration an  olographic  wilt  of  the  deceased  is  found  be- 
queathing the  nsofmct  of  certain  speclQc  property  to  a  particu- 
lar person,  and  this  will  Is,  at  the  inatacce  of  the  legatee,  offered 
for  probate  by  an  attorney  at  law  and  probated  over  tbe  opposi- 
tion of  tbe  heirs  and  tbe  administrator,  remuneration  tor  ench 
services  must  be  soaght  not  from  the  succession,  but  the  partic- 
ular legatee. 

To  sustain  a  claim  made  by  the  mistress  of  a  mau  that  she  is  enti- 
tled to  one-half  of  the  property  left  by  bim  at  his  decease,  on  the 
ground  that  it  was  the  result  of  their  joint  thrift  and  industry 
and  economy,  where  there  is  no  evidence  to  show  that  she  had 
furnished  a  cent  for  the  purchase  of  the  property,  but,  ou  the 
contrary,  occupied  toward  him  the  relation  of  his  servant, 
would  be  to  place  the  mistress  substantially  on  the  footing  of  a 
wife.  Such  a  claim  is  sustainable  neither  by  law  nor  by  morals. 
Succeasion  of  Morvaat,  302. 

The  exocntor,  being  chai^dwith  tbe  duty  of  seeing  that  the  proper 
security  should  be  given  by  the  usufructuaries  under  the  law,  is 
entitled  to.  commissions  upon  the  appraised  value  of  the  prop- 
erty BO  beqaeatbed.  Id. 


SUCCBSSIONS— CbnCfRued. 

Wher«  a  matrimonial  commonitf  of  acqiiflts  and  gains  exists  and  tbe 
wif«  dies  and  tier  succession  is  opened  b^  the  qnaliflcation  of  the 
hnstMUid  as  the  natnral  tntor  of  hts  minor  children  iune  of  his 
marriage  with  the  decedent,  a  creditor  who  has  obtained  a  Judg- 
ment on  a  commQnlty  debt  can  not  compel  an  administration  of 
the  wife's  sncceaaiOD.  His  remedy  Is  to  proceed  against  the 
surviving  husband  and  the  commnnltj  property. 

Sueceaaion  of  Hooke,  Wife  of  Ashbeg,  353. 

A  "judgment  by  default "  did  not  conclade  the  parties  aod  cut  off 
a  renunciation  by  them  of  their  mother's  succession — such  a 
judgment  not  being  definitive  In  its  character. 

The  tacit  admission  resulting  from  thejadgment  by  default  disap- 
peared at  once  npon  the  filing  of  the  diaclaimer  without  the 
necessity  of  a  formal  setting  aside  of  tbe  default  b;  motion. 

It  was  not  necessary,  Id  order  to  prevent  jadgment  being  rendered 
ag^nst  these  parties  as  heirs  of  their  mother,  that  tbey  should 
have  reoonnced  her  succession  by  notarial  act;  tbe  paper  filed 
by  them  sufficed  for  that  pnrpose.  Defendants  owed  no  duty  to 
plaintiff — were  not  Its  debtors  and  could  not  be  forced  against 
tbeir  will  to  accept  the  sncceseion. 

Tbe  parties  cited  having,  however,  not  disclaimed  being  heirs  of 
their  brother,  but  allowed  a  definitive  judgment  to  be  given 
agaiaat  them  as  anch,  must  be  held  to  have  accepted  his  succes- 
sion and  they  as  snch  heirs  represent  directly  an  interest  in  the 
interest  (ormerly  held  by  him. 

The  immediate  heirs  of  the  mother  having  renounced  her  suc- 
cession and  there  baing  no  others  known,  plaintiff  and  tbe  coort 
are  warranted  in  acting  npon  the  assamption  that  the  Interest 
which  had  been  cast  upon  the  mother  had  devolved  npon  tbe 
sister  and  the  three  brothers  by  reason  of  accretion  and  the  in- 
divisibilty  of  their  acceptance  of  their  brother's  ancceaalon. 

A  sale  by  licitation  made  contradictorily  with  the  parties  now  before 
the  court  will  convey  a  legal  title  to  the  purchaser. 

Banfc  tM.  Choppin  et  als.,  630. 

Though  the  issuea  raised  in  an  opposition  to  an  administrator's 
account  may  be  each  as  to  require  to  be  disposed  of  by  a  direct 
action,  the  opposition  may  stand  by  way  of  notice. 


SUOCB3aiON9— ConMntied. 

In  proper  cases  where  the  rasult  of  a  pending  eait  is  dependent  npon 
the  decUion  in  another,  proceedings  in  the  first  may  be  btayed 
to  await  that  decision. 

The  actions  of  an  admloietrator  sbonld  be  anbjected  to  tnll  inveBtiga- 
tlon.     Whenever  they  appear  of  questionable  legality,  ratifica- 
tion of  the  same   should  be  eetablished  by  very  clear  proof. 
Whenever  practii:ab]e  light  should  be  thrown  in  aid  ot  right. 
Succea»ion  of  Troxler,  738. 

Where  a  person  in  his  will  bequeaths  to  his  wife  certain  property,  and  . 
appointsheras  his  executrix  withont  seizin,  it  is  her  duty,  in  filing 
ber  final  account,  to  account  for  all  property  left  by  the  testa- 
tor at  his  death,  including  that  specially  bequeathed  to  her,  and 
to  piay  that  she  be  authorized  to  dispose  of  the  same  In  such 
manner  and  to  snch  persons  as  she  believes  sboald  be  made 
under  the  terms  of  the  will  and  the  law.  The  heirs  must  be 
cited  and  made  parties  to  this  acconnt  and  demand,  and  they 
have  tbe  legal  right  to  make  available  all  objections  which  they 
have  to  the  same  by  oppositions  thereto.  Objections  to  tbe 
special  legacy  to  the  wife  as  being  in  excess  of  what  could  be 
bequeathed  to  her  by  her  hnsband,  can  be  urged  in  that  way, 
as  can  also  all  objections  to  the  items  ot  the  inventory,  as  being 
either  appraised  too  high  or  too  low.    O.  P.  1004. 

SucccMion  of  Fon  Hoven,  911. 

Where  a  sale  is  made,  tor  the  payment  of  debts,  of  property  be- 
longing to  a  saccessioD  in  which  minora  have  an  interest,  it  ts 
not  necessary  to  observe  the  formalities  required  by  law  for  tbe 
alienation  ot  minors'  property,  the  interest  of  the  minors  being 
residuary . 

The  court  ex  officio  holds  further,  that  though  the  property  was  sold 
in  the  succession  for  the  payment  ot  debts,  and  without  the  for- 
mality tor  the  alienation  of  minors'  property,  the  tutor,  who  is 
to  receive  the  price,  in  the  interest  ot  all  parties  concerned, 
mnst  fnmish  bond  in  the  amount  required  by  law. 

SucceMion  of  Lange,  1017. 
See  Administration. 


BUPREUE  GOUBT. 

WrtU  of  oertforari  uid  prohibition  wlU  not  Ibsdo  restraining  th«  Dia- 
trlct  Court  from  heuiag  a  cue  on  tbe  merita  ;  it  being  appeal- 
able to  tbis  coart.  Sheriff  et  al.  v».  Judge,  29. 

The  powers  of  the  Sopreme  Gonrt,  ander  Art.  90  of  tbe  ConstitatioD, 
are  not  confined  to  wrlta  of  certiorari,  prohibition,  mandamiu 
and  quo  toarranto,  bnt  extend  to  other  remedial  write. 

Parties  complaining  of  an  order  "roepending  until  after  hearing  "  a 
prior  order  of  Injunction  mnat,  before  Invoking  the  enperviaory 
powe  0  of  the  Supreme  Court,  have  unsuccesafull;  sought  to 
have  tbe  "suspending"  order  rescinded.  Where  a  reatraining 
order  is  sought  pending  an  examination  of  isanea  anbmltted  for 
examination,  tbe  whole  case  should  as  tar  as  practicable  be  placed 
before  the  court.  State  ex  rel.  Lehman  va.  Judge,  lft4. 

Where,  in  a  caae,  the  Supreme  Court  has  grave  doubts  as  to  the  (act 
of  the  marriage  of  the  plaintiH  with  the  deceased,  it  will  remand 
tbe  case  for  a  new  trial,  notwltbatandlng  the  verdict  of  a  Jury 
and  tbe  judgment  thereon  rendered. 

Jaekaon,  Tutrix,  v«.  Railroad  Company,  226. 

The  premiaee  upon  which  tbe  plaintlfT  rellea  may  be  error,  bat  argu- 
ing In  anpport  of  tbe  grlevancea  be  alleges,  and  assuming  tor 
the  purpose  of  testing  a  queation  of  jarisdictioD  that  the  law  he 
invokea  bears  him  out,  tbe  Supreme  Conrt  has  juriadiction  of 
the  caae.  Hyde  va.  Teal,  650. 

Each  of  tbeee  defendants  traces  bis  title  to  one  author  and  ia  inter- 
ested in  maintaining  the  sale  attacked  by  tbe  plaintitT.  If  nnllitr 
he  decreed  It  will  have  the  effect  of  absolutely  deatroying  each 
title.  Tbe  validity  of  the  meane  conveyancea  under  which  each 
holds  is  not  at  all  at  iaene.  All  Interest  centres  in  the  deeds  as- 
Bailed.  The  value  of  tbe  property  involved  determines  the 
juriadiction  of  the  court.  That  property  involved  la  this  case  in 
which  each  ot  tbe  defendants  ia  intereated  in  maintaining  tbe 
title  is  of  a  value  within  tbe  juriadiction  ot  the  Supreme  Coart. 
'  A  aimilar  question  was  determined  in  Derbes  va.  Romero,  28  An. 
645.  MultifariouaneBB  of  suits  is  to  he  avoided  if  coneieteDt 
with  reasonable  interpretation  of  tbe  lawa  conferring  jorisdic- 
tiou.  Boe»  vs.  £naut  el  al.,  1254. 


SUPREME  COURT— Coniinwed. 

AaaessmeotB  or  taxes  to  build  and  maintam  leveeB  under  actao^an- 
isiug  and  providing  for  Boards  of  Oommlssloners  ol  levee  dis- 
tricts, thongh  treated  as  local  aasesBments  not  snbject  to  the 
rale  of  conformity,  or  the  limitation  applicable  to  general  taxa- 
tion, still  are  taxes  wltbln  the  purview  of  Art.  81  of  tbe  ConsU- 
tctioD,  giving  to  the  Supreme  Oonrt  appellate  jnrisdictioD  In  all 
cases  involving  the  constltntionallt;  or  legality  of  any  toll,  im- 
post or  tax  whatever.  Oonstitntlon,  Ait.  81;  Acts  No.  44  of 
1886,  No.  79  of  1890;  Barronghs  on  Taxation,  Chapter  XXII;  11 
An.  338,  222;  28  An.  328;  29  An.  460;  43  An.  889. 

Slate  ex  ret.  Hill  v».  Judges,  1292. 

The  jurisdiction  of  the  Sopreme  Ooort  over  cases  involving  the  con- 
etltationalUy  or  legality  of  taxes,  fines,  penalties  or  forfeitures 
imposed  by  a  mnnicipal  corporation  does  not  extend  to  a  case 
presenting  the  question  of  tbe  validity  of  the  payment  by  a  dog 
owner  of  a  so-called  dog  tax,  nnder  the  town  ordinance  anthor- 
izing  the  killing  of  dogs  running  at  large,  without  a  collar  ob- 
tained from  the  town  and  to  be  paid  for  by  tbe  owner  of  the 
animal.     Oonstitntlon,  Art.  81. 

Suthon  vs.  Town  of  Houma,  1561. 

TAXES. 

The  plaintiff,  a  municipal  corporation,  can  proceed  by  rule  to  com- 
pel the  tax-payer  to  deliver  to  tbe  tax  collecting  officer  the 
personal  property  assessed,  to  the  end  of  realizing,  at  public 
sale,  the  amount  of  the  taxes,  costs  and  penalties. 

The  plaintiff's  remedy  in  this  respect  is  similar  to  that  of  the  State. 
City  vs.  Inanranee  Company,  558,  557. 

The  attorney  appointed  to  assist  the  tax  collector  is  not  an  assistant 
to  that  official  In  his  capacity  as  tax  collector,  but  is  appointed 
as  a  necesBity  for  the  pnrpoee  of  bringing  suits,  which  is  an  em- 
ployment separate  from  and  independent  of  the  duties  of  the 
tax  collector's  office.  Sec.  54  of  the  Act  65  of  1818  is  not  in 
conflict  with  Arts.  62,  203,  210  of  the  Constitution. 

Tax  Collector  vs.  Shareholders,  568. 


TAXES — Continued. 

The  proviso  Id  Art.  207  of  the  ConstitalioD  of  this  State  ezclade* 

trom  exemption  from  taxation  BcboolB  that  are  condncted  for 

private  benefit. 

Lioktentag  V9.  Tar  Colleetor,  672. 

See  Citizens  Back;  Exemptions;  Ijeveea. 

TAX  BALES. 

The  purchaser  must  pay  all  the  taxes,  inclading  those  asBeased  after 

the  property  had  been  adjudicated  to  the  State.     Breaux  vs. 

Negrotto,  43  An.  432;  Martinez  vs.  Tax  Collector,  42  An.  677; 

MorrlBOn  vs.  Tax  Collector,  30  An.  432. 
The  forfeiture  to  the  State  ander  Act  96  of  1877  vested  fall  title  in 

the  State  of  all  the  right  and  interest  of  the  party  asmssed  in 

the  property,  subject  only  to  a  right  of  redemption. 

Reinach  vt.  Duplaniier,  154-5. 

An  assenaor  can  not  bring  together  a  number  of  distinct  properties 
belonging  to  different  individuals — fix  a  single  Talaation  npon 
them  as  a  whole,  and,  ascribing  the  ownership  of  them  all  to 
one  of  the  owners,  assess  taxes  against  him  to  the  foil  amount 
of  the  assessment  on  that  false  assnmptioii. 
The  act  of  the  tax  collector  in  advertising  and  adjudicattog  said 
properties  in  block  to  the  State  in  enforcement  of  the  delinqnent 
taxes  thereon  so  assessed,  was  without  legal  authority- 
Property  of  one  person  can  not  be  sold  confusedly  with  those  of 
others  where  there  is  no  privity  of  estate  between  the  parUes; 
one  person's  property  can  not  be  sold  to  pay  the  debt  of  another. 
The  translereee  from  the  State,  of  property  held  by  it  under  sach  a 
title  are  not  protected   by  the  prescription  of  three  and  five 
years. 

Howcott  A  Ransdell  vs.  Levee  District,  S22. 

Police  juries  have  the  capacity  to  buy  the  property  of  delinquent 
tax-payers  seized,  sold  and  adjudicated  at  sheriff's  Bale  under 
the  judgment  and  execution  of  the  jury  against  the  delinquent. 
Const.,  Art.  118;  R.   S.,  Sees.  SS2I,  S61,  354;  2  H.  D.  1157,  No. 
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TAX  SALES— Owiiinued. 

To  diTCfit  the  title  of  the  owner,  the  adjndication  of  his  property  for 

taxes  mast  be  preceded  by  aotlce  to  him.     Oonet.,  Art.  210;  30 

An.  878;  48  An.  726,427. 
'The  prescription  of  three  years  will  not  avail  the  adjadicatee  at  the 

tax  sale  or  those  claiming  under  him,  when  no  such  notice  has 

been  given  the  owner.     Ibid. 

Parish  of  Concordia  va.  Bertrou,  368. 

Statates  to  divest  title  must  be  strictly  constmed. 

The  requisite  notice  mnst  be  given  according  to  statnte. 

Notice  being  a  condition  precedent  to  the  validity  of  the  sale,  the 

absolnte  want  of  notice  is  not  cored  by  the  prescription  of  three 

or  Ave  years. 

Montgomery  va.  Land  and  Lumber  Company,  408. 

In  a  petitory  action,  where  plaintiff  alleges  the  absolnte  nallity  of 
certain  tax  sales  Dnder  which  it  is  assamed  defendant  will  at- 
tempt to  set  up  title,  It  ie  not  necessary  to  make  all  the  patties 
to  those  sales  parties  to  the  action.  Belard  &  Johnson  vs. 
Qebelin,  46  An.  826;  Heirs  of  Ford  vs.  Mills  &  Phillips,  46  An. 
33t;  Dauterive  vs.  Opera  Honse  Association,  46  An,  1817. 

A  tax  sale  made  ander  the  provisions  of  Act  No.  47  of  1878  not  pre- 
ceded by  the  seizure  of  the  property  then  required  through  the 
recording  of  a  description  of  the  property  with  the  amount  of 
taxes  dne  In  the  mortgage  books  of  the  parish  where  the  land 
is  situated  is  fatally  defective.  The  prior  seizure  was  by  the 
law  a  condition  precedent  to  a  right  or  authority  in  the  tax  col- 
lector to  sell.  Mayt  ve.  Witkowtki,  1475. 

UNIVERSITY  OP  LOUISIANA. 

The  Board  of  Administrators  of  the  University  of  Louisiana  having 
contracted  and  agreed  with  the  city  of  New  Orleans,  for  a  fair 
and  adequate  consideration,  to  educate  Ave  boys  of  Indigent 
parents,  to  be  appointed  annually  from  tbe  public  schools  of  the 
city  of  New  Orleans,  said  administrators  and  their  successors 
and  assigns  can  be  kept  to  their  agreement,  and  held  l>ound  to 
accept  and  educate  tbe  designated  nnmber  of  boys  of  indigent 
parents,  when  properly  appointed. 

City  vi.  Board  of  Administrators,  861, 
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WILLS  AND  TESTAMENTS. 

Th«  Uw  not  bftving  designated  Ibe  partlcnlftr  place  in  which  the  date 
mnst  be  pat  in  an  olograpbic  will,  it  may  be  placed  at  tbe  head, 
at  tbe  foot,  or  in  tbe  bod;  o(  tbe  instrnment. 

A  demand  in  nnllit;  ot  a  testament,  on  the  gronnd  of  captation  and 
BDggeetion,  Is  barred  by  the  proviBiona  of  Art.  1492  of  the  Re- 
Tised  Civil  Code. 

An  action  in  nallity  ot  a  testament,  on  tbe  groond  that  It  waa  ob- 
tained by  means  of  tbe  ascendancy  required  'oj  the  legatee  over 
tbe  testatrix,  in  bis  character  as  minister  of  religions  worsliip, 
wlille  in  attendance  upon  her  dnring  the  illness  of  which  she 
died,  is  barred  by  tbe  proTlslons  of  Arte.  1489  and  1492  of  the 
Beviaed  Civil  Code.  Further  averment  is  necessary  it  tbe 
legatee  ia  the  husband  of  the  testatrix,  that  be  married  her  in 
fraud  of  tbe  law,  or  with  the  fraudulent  dealgn  of  defeating  the 
incapacity  eatabliahed  by  law. 

Zerega  vt.  Percival,  690. 

When  a  will  is  established  to  bare  been  made  by  the  testator  him- 
self, OF  by  a  notary  at  bis  Instance  and  dictation.  In  the  pres- 
ence and  bearing  of  tbe  subscribing  witnesses,  unaided  by  others, 
and  Its  provisions  and  espreselona  are  sage  and  jadtciona,  cod- 
tainiug  nothing  sounding  to  foliy,  these  facts  establish  a  pre- 
sumption, even  in  the  case  of  a  peraon  habitually  insane,  that  it 
waa  made  during  the  exiatence  of  a  Indd  interval,  and  impose 
on  thoae  who  attack  tbe  will  the  burden  of  proving  Insanity  at 
the  moment  when  It  was  made. 

rSuccesston  of  Bey,  773. 

Death  of  the  testatrix  by  entclde  does  not  raise  a  presumption  of  in- 
sanity at  date  the  will  was  executed.  Even  when  the  eulcidal 
act  is  unquestionably  the  effect  of  Insanity,  It  does  not  neces- 
sarily follow  that  a  will  prepared  within  a  short  time  preylous  is 
invalid. 

td.,  774. 

The  legacies  to  minors,  to  be  held  and  administered  for  their  benefit 
by  tbe  execatrix  of  the  deceased,  and  not  paid  to  them  nntil 
their  majority  or  emancipation,  is  valid.  Succession  ot  Maciia, 
81  An.  127;  Stranss  Succession,  88  An.  59. 


WILLS  AND  TESTAMENTS— Continued. 

Sach  a  dispoeitioa  imposea  the  tmet  on  the  ezecntrix  to  hold  and 

administer  tbe  legacies  as  directed  hy  the  will,  and  that  trast 

continues,  nowlthstonding  the  discharge  of  the  executor  granted 

on  her  petition. 
This  trnat  contionlng,  there  is  no  basis  for  this  conrt  to  direct  the 

payment  of  the  legacies  to  the  dative  tatrlx  of  the  mtoors. 

Calvert,  Tutrix,  va.  Bottllemet,  1132. 

Tbe  charge  that  a  subscribing  witness  to  a  will  did  not  bear  tbe  dic- 
tation of  the  testatrix  is  disposed  of  by  the  statement  that  be 
conld  hardly  hear  her  talking  because  she  was  very  sick. 

Tbe  charge  that  a  subscribing  witness  conld  not  understand  or  speak 
tbe  French  language  is  disposed  of  by  proof  that  the  testament 
was  dictated  and  wholly  written  in  tbe  English  langnaga. 

The  purposes  of  the  law  are  subserved  by  proof  that  the  language 
employed  by  tbe  testatrix  was  fully  nnderstood  by  the  notary, 
and  taithfally  expressed  in  tbe  testament  aa  written  by  the 
notary. 

Succession  of  Cauvien,  1412. 

To  meet  the  requirement  of  the  law,  the  proof,  administered  on  a 
charge  that  a  certain  phrase  of  tbe  testament  was  not,  in  point 
of  fact,  dictated  by  the  testatrix,  must  be  sufficient  to  overcome 
the  sanctity  that  attaches  to  a  quasi  ofHcial  record,  and  tbe  legal 
presumption  that  is  thereon  raised,  in  favor  of  the  tratbfulneas 
of  its  recitals,  and  the  jnst  performance  of  an  official  act  by  a 
poblic  officer.  Id.,  1418. 

The  nuncupative  testament  by  public  act  must  make  authentic  proof 
of  its  execution  in  accordance  with  Art.  Ifi78,  Civil  Code,  and 
Art.  1679,  when  tbe  testator  is  incapable  of  signing  his  name. 

Tbe  notary  most  expressly  mention  that  the  will  was  dictated  by 
tbe  testator  and  written  by  tbe  notary  as  dictated,  and  the  read- 
ing of  the  will  to  the  testator  in  presence  of  the  witnesses. 

No  express  mention  is  required  of  the  signing  of  the  will,  except  In 
the  contingency  provided  for  in  Art.  I57B,  Civil  Code.  It  is  es- 
sential to  the  validity  of  the  nuncupative  will  by  public  act  that 
tbe  formalities  of  dictation,  and  reading  tbe  will  in  presence  of 
witnesses  and  testator  be  expressly  mentioned  in  tbe  body  thereof, 
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and  all  lulfilled  at  one  time,  without  interraption  or  turning  adds 
to  any  other  act;  bat  it  is  not  imperative  that  the  notary  shall 
declare  in  the  will  that  the  tormalltlea  were  done  at  one  time 
and  without  interruption.  If  he  f^le  to  declare  this  essential 
requisite  to  its  validity,  the  party  attacking  the  will  most  show 
the  Interraption. 

In  receiving  the  will  as  dictated  by  the  testator,  the  notary  may 
interrogate  him  as  to  his  esact  meaning,  providing  no  Bni^^' 
tione  are  made  which  result  In  changing  the  intentions  ol  the 
testator. 

Where  an  nnedncated  person  dictates  bis  will  in  the  idiom  peculiar 
to  the  nnedncated,  it  is  no  ground  for  nullity  that  the  notary 
writes  the  will  In  polite  language,  provided  the  exact  meaning 
of  the  testator  Is  preserved. 

Stieeesaion  of  Saux,  1423. 

See  Administration;  Snccessions. 
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